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Tax News – at a glance

by TaxCounsel Pty Ltd

May – what happened in tax?

The following points highlight important federal tax developments that occurred during May 2025. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 519 (at the item number indicated).

Election announcements

In addition to the tax changes announced on 25 March 2025 in the context of the 2025–26 Budget, the government announced some tax changes in the course of the election campaign. See item 1.

Working from home expenses

The fixed rate that the Commissioner accepts as deductible for work from home running expenses has increased from 67 cents to 70 cents per hour from 1 July 2024 (PCG 2023/1). See item 2.

Lawyers: ATO compliance spotlight

The ATO’s recent work with the legal profession has revealed that some lawyers are failing to lodge returns, are making errors, or are not paying their taxes on time. See item 3.

Opinion evidence: ART

In a decision on an interlocutory issue, the Administrative Review Tribunal (ART) has held that two witness statements lodged in support of the taxpayer’s case should not be admitted into evidence (FLLH and FCT [2025] ARTA 392). See item 4.

Market value

One issue that was considered in a recent decision of the Federal Court (Bromwich J) was the concept of market value in the context of Div 394 of the Income Tax Assessment Act 1997 (Cth) (Forestry managed investment schemes) and, in particular, s 394-25 (Aitken v FCT [2025] FCA 372). See item 5.

Hardship relief granted

The ART, in the exercise of the statutory discretion to do so, has partially released a taxpayer from his tax liabilities (including failure to lodge penalties) on the basis that he would suffer “serious hardship” if required to satisfy the liabilities (VBNX and FCT [2025] ARTA 374). See item 6.

Meal expense deductions appeal

The Commissioner is appealing to the Federal Court from a decision of the ART which allowed in full a long-haul truck driver’s claim for a deduction for meal expenses calculated in accordance with TD 2020/5 (Shaw and FCT [2025] ARTA 224). The decision of the ART in this case was included in the May 2025 issue of the journal (see vol 59(10) at p 464).

FBT: 2025–26 car parking threshold

The FBT car parking threshold for the fringe benefits tax year that commenced on 1 April 2025 is $11.03. The threshold for the previous fringe benefits tax year was $10.77.


President’s Report

by Tim Sandow, CTA
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How we amplify your voice

President Tim Sandow reflects on the role that the Institute plays in amplifying member voices for better advocacy.

With the federal election behind us, no change in government and the busy time of EOFY looming, it can be easy to lose sight of the bigger picture of our tax system. And with client concerns front of mind, the state of tax legislation may be pushed to the side — or perhaps it’s even more prominent in your thoughts, as uncertainty about tax policy makes your clients’ situations more complex!

Continuing to work toward holistic tax reform remains a priority for the Institute as we step into a new financial year. The Institute and our members have long held the position that we need fundamental tax reform and we have continually advocated for the betterment of our tax system. While it may be a long road towards sweeping reform, we continue to represent our members in consultations with key government and regulatory stakeholders.

In the meantime, we are hard at work advocating for the long list of announced but unenacted measures (ABUMs) to be addressed. Our Incoming Government Brief (the Brief), discussed in this month’s Head of Tax & Legal’s Report and shared with all members, details our members’ position on these measures.

In developing the Brief, we surveyed members to understand your priorities and insights into key ABUMs. Many members responded with in-depth thoughts and ideas that helped to shape our communication to government. It was gratifying to see that, by and large, members agreed not only with each other on these important issues, but also with the prevailing train of thought of our Tax Policy and Advocacy (TPA) team. This is a good sign that we are on the right track and that we are effectively reflecting our members’ voices in our advocacy work.

How our team amplifies your voice

Our TPA team amplifies members’ voices on tax law, policy and administration in conversation and consultation with key government agencies, including the Treasury, the Australian Taxation Office, the Board of Taxation, the Inspector-General of Taxation and Taxation Ombudsman, the Tax Practitioners Board and other key stakeholders.

The TPA team works with our nine national technical committees (Dispute Resolution, FBT & Employment Taxes, GST, Large Business & International, Not-For-Profit, Small and Medium Enterprises, Superannuation, Taxation of Individuals, and Tax Practitioners), and six state taxes committees (NSW, Victoria, Queensland, WA, SA, and Tasmania). An impressive 150 members volunteer their time and expertise serving on these committees, and the efforts put forward by our members are instrumental in our advocacy activities. These committees allow our members to utilise their skills and contribute ideas on intricate tax matters, identify key issues, offer expert analysis and recommendations, and provide insights that assist in preparing our submissions to government.

This collaboration is a real example of the Institute’s “by members, for members” philosophy. Our members’ collective contributions and insights enrich our discussions, enhance our resources, and support their fellow members in working with the tax system.

Stay connected to your community

This June, we are also asking that you renew your membership with the Institute. A strong member community is key to our advocacy work. Our members, through generously volunteering their time and expertise, drive our agenda, thought leadership and advocacy activities.

Real change requires that we work together towards real solutions. So, I encourage you to remain connected to your Institute, your community and the collective voice of tax, and I look forward to working with you in the future.


CEO’s Report

by Scott Treatt, CTA

[image: Illustration]

Community, growth and the voice of tax

CEO Scott Treatt discusses how membership puts you at the centre of the tax conversation.

The end of the financial year is fast-approaching. This is a busy time for tax professionals everywhere, so I encourage you to keep your own wellbeing in mind this month. In my experience, tax practitioners are a largely selfless bunch, ready to go above and beyond for their clients, but remember: you must always put your own oxygen mask on before helping others.

This EOFY is also the time to renew your membership with the Institute. For those who have already renewed, thank you for your continued support.

For over 80 years, The Tax Institute has provided leading tax education, high-quality resources, community, opportunities for our members to grow, and advocacy for the broader tax community.

Your membership is more than just a title; it’s a place in a community of people who genuinely believe in “by members, for members” and are always ready to step up and support each other.

The tangible benefits of membership speak for themselves, with access to invaluable resources such as TaxVine, our Taxation in Australia journal, and many other considered and thought-out resources, such as papers written by the Tax Policy and Advocacy team, free member webinars and the federal budget report.

These resources ensure that you will always be up to date with the latest information in the tax landscape. The federal election is now behind us, and while Labor retained government, there is much change and work on the horizon for our profession — as there always is. Keep an eye on Institute resources designed to guide you through these changes as they happen.

Growing together

The sign of a great tax practitioner is that they continually strive to better themselves and develop their skills to deliver the best possible service to their clients. Irrespective of how long you have been practising tax, there are always development opportunities to grow as a tax professional.

We have worked hard to provide members with ample opportunity to grow through their membership, and in future, we continue to look at the ways we can enhance these opportunities. From volunteering to speaking at a CPD event, to authoring an article for our journals, to earning CPD by engaging with our many resources, your ability to grow as a practitioner is enhanced by the tools at your disposal.

We also pride ourselves on providing opportunities for networking through various CPD events held annually. We pride ourselves on being able to foster community and the exchange of ideas. In a profession as complex as tax, this peer-to-peer collaboration is crucial not only to your performance professionally, but also, if you’re anything like me, to your enjoyment of the work. If there’s anything better than solving a complex tax query, it’s solving a complex tax query and then telling everyone how you did it.

The Humans of Tax

Recently, we have been sharing with you a series of stories about the Humans of Tax. These are member stories which showcase the people behind the profession. Although it is a small selection of our members, it highlights the diversity, passion and humanity of our community. These are the people who fuel the tax system, and who fuel the Institute.

I encourage you to read your fellow members’ stories and reflect on your own story with us. We are stronger as a community and we are committed to growing together.

I look forward to another year working with our wonderful member community.


Head of Tax & Legal’s Report

by Julie Abdalla, FTI
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Tax and superannuation priorities

We prioritise key areas where action is needed for the recently re-elected Labor Government.

Following the outcome of the federal election held on 3 May 2025, The Tax Institute (the Institute) welcomed the recently re-elected Labor Government with an Incoming Government Brief (the Brief). The Brief comprehensively sets out the status of key tax and superannuation measures that previous governments have announced, and which remain unenacted ahead of the commencement of the 48th Parliament. The Brief also makes recommendations on other measures, including urgent technical amendments, to improve the tax system.

The Brief is intended to assist the incoming government to not only prioritise the most important tax and superannuation measures, but also, in some cases, recommend certain ways that they must be revised before they are progressed.

The Brief was informed by member feedback, including from our national technical committees and from a survey on the announced but unenacted measures (ABUMs). The survey, which was sent to the general membership of the Institute in TaxVine, enabled members to share what issues are most pressing to them and ensure that their voice is heard when it comes to matters of tax policy.

Some of the highest priority measures from the Brief are set out below.

Division 296

On 28 February 2023, the Treasurer, the Hon. Dr Jim Chalmers MP, and the then Assistant Treasurer, the Hon. Stephen Jones, announced a new tax on superannuation from 1 July 2025. New Division 296 of the Income Tax Assessment Act 1997 (Cth) (ITAA97) would tax at 15% the earnings attributable to the part of an individual’s total superannuation balance that exceeds $3 million.

The Institute has steadfastly advocated that further consultation by Treasury is required before Div 296 is introduced, as its flawed design diverges significantly from the accepted approach in Australia of taxing realised gains.

Taxing unrealised gains is inherently unfair and sets a dangerous precedent in Australia. Aside from liquidity challenges that are likely to arise, particularly for self-managed superannuation funds, of greater concern is the taxation of gains that may never be realised. This may occur where the taxing point coincides with abnormal peaks in asset values that later fall before being realised and are not later recovered.

The lack of indexation of the $3 million threshold is another aspect of the measure that will lead to inequity over time.

Given the proposed commencement date of 1 July 2025, the government should act swiftly to refine the policy, ensuring that it better aligns with well-established equitable taxation principles, and provides greater certainty to taxpayers.

Corporate tax residency

Australia’s corporate tax residency rules play a fundamental role in determining the taxing rights of profits generated in Australia by corporate entities. The current rules are complex and have uncertain outcomes, which can lead to disputes with the ATO. A lack of certainty on the tax residency of inbound tax investing entities may disincentivise foreign investment, limiting job opportunities and the growth of the Australian economy.

Despite announcements in 2020 and 2021 to reform the rules, the state of Australia’s corporate tax residency regime remains uncertain. This has led to difficulties for taxpayers in applying the rules in practice, higher compliance costs for taxpayers, and concerns in their dealings with the ATO.

The Institute continues to advocate for the government to adopt and implement the changes recommended by the Board of Taxation (the Board) so that a company incorporated offshore would be treated as an Australian resident for tax purposes where it has a “significant economic connection to Australia”.

Division 7A

The former government announced on 3 May 2016, as part of the Federal Budget 2016–17, that it would make legislative reforms to improve the integrity and operation of Div 7A of Pt III of the Income Tax Assessment Act 1936 (Cth) (ITAA36). This was followed by a consultation undertaken by the Treasury. The proposed reforms to Div 7A in the consultation paper released on 22 October 2018 are based primarily on recommendations by the Board. The proposed reforms have been deferred numerous times, resulting in ongoing uncertainty.

This uncertainty has been compounded by the recent decision of the Full Federal Court (FCAFC) in FCT v Bendel.1 The Bendel decision contradicts the ATO’s longstanding view that an unpaid present entitlement (UPE) to a private company is a “loan” for the purposes of Div 7A. In an interim decision impact statement on the decision, the Commissioner maintains his view that such a UPE is a Div 7A loan while he seeks special leave to appeal the decision to the High Court.

At the time of writing, we are waiting for the High Court to decide whether it will grant special leave to the Commissioner. This has left taxpayers in a quandary as they decide whether to rely on the FCAFC’s decision or follow the ATO’s advice — either course of action has serious and potentially irreversible tax outcomes. Further, judicial certainty on the operation of the current law does not eliminate the possibility of future legislative changes. Adding to the confusion is the ongoing uncertainty as to whether a UPE that is not placed on complying loan terms may attract the application of other provisions of the ITAA36, such as s 100A.

The Institute recommends that the government considers adopting and legislating some of the proposed reforms to Div 7A after undertaking further stakeholder consultation and incorporating feedback from that process.

Small business instant asset write-off

Since 2015, the standard instant asset write-off (IAWO) threshold of $1,000 in s 328-180 ITAA97 has remained in operation, as modified by s 328-180(4) of the Income Tax (Transitional Provisions) Act 1997 (Cth). On 1 July 2023, the IAWO threshold was increased on a so-called “temporary basis” to $20,000 for eligible small business entities with an aggregated turnover of less than $10 million for the 2023–24 income year.

Just before this year’s federal election, the government extended the $20,000 IAWO threshold for a further 12 months to 30 June 2025. This change was enabled by Sch 4 to the Treasury Laws Amendment (Tax Incentives and Integrity) Act 2025, which was enacted on 27 March 2025.

On 4 April 2025, the government announced in a media release that, if re-elected, it would extend the $20,000 IAWO threshold for a further 12 months to 30 June 2026. Assuming this is legislated as proposed, without further legislative changes, the IAWO threshold will revert to the standard threshold of $1,000 from 1 July 2026.

The trend of annually making temporary changes to the rules that determine whether a business can immediately deduct the cost of eligible depreciating assets is inefficient, complex and unnecessary. A once-off permanent amendment to the legislation would allow the government to focus on other key initiatives and provide greater certainty to businesses. A permanent measure would also better operate as an incentive for small businesses to invest in eligible assets. Delays in legislating annual changes late in each income year mean that the law often only confirms the treatment of amounts already spent.

The Institute recommends that the government amends the ITAA97 to make the temporary increase in the IAWO threshold a permanent concession for eligible businesses. The Institute also considers that the threshold in s 328-180 ITAA97 should be permanently increased to $30,000, and the eligibility should be expanded to include businesses with an aggregated turnover of less than $50 million.

Individual tax residency rules

While residency is relatively clear for most taxpayers, the existing individual tax residency rules are complex for those at the margin. Many of the concepts relating to individual tax residency are clarified in case law and apply on a case-by-case basis, making it difficult for taxpayers to understand the rules without the assistance of — and the costs associated with engaging — experienced tax professionals. Changes to the law in this area in 2009, compounded by the increased global mobility of workers, have led to a significant increase in the number of disputes with the ATO.

The former government announced, as part of the Federal Budget 2021–22, that it would replace the existing rules with a new, modernised framework based on the Board’s review into reforming the rules. The Institute recommends that the government progress consultation on the measures outlined in the Treasury’s consultation paper, taking into account stakeholder feedback and concerns with some aspects of the proposed reforms. Further consultation should be undertaken before exposure draft legislation is released.

The need for holistic tax reform

While the Brief sets out a detailed list of necessary changes in the tax law, it does not detract from the pressing need for holistic tax reform. Piecemeal tinkering and “band-aid” legislative amendments are inefficient and increase complexity and uncertainty. Our 2021 landmark discussion paper, Case for Change, delved into the need and options for holistically reforming our tax system. It remains as relevant today as when it was published.

A courageous, depoliticised approach to tax reform is crucial to equip Australia’s tax system to sustainably support our economy and communities now and in the future.

Reference

1 [2025] FCAFC 15.
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Tax News – the details

by TaxCounsel Pty Ltd

May – what happened in tax?

The following points highlight important federal tax developments that occurred during May 2025.

Government initiatives

1. Election announcements

In addition to the tax changes announced on 25 March 2025 in the context of the 2025–26 Budget, the government announced some tax changes in the course of the election campaign.

Work-related expenses

One measure announced is the introduction of a $1,000 instant tax deduction from 2026–27. This measure will allow taxpayers to choose to claim a $1,000 instant tax deduction instead of claiming individual work-related expenses. To be eligible for the instant tax deduction, taxpayers will have to earn labour income. Taxpayers who only earn business or investment income and no labour income will be able to continue to claim their deductions in the usual way.

Taxpayers who claim more than $1,000 in work-related deductions will still be able to do so in the usual way.

Instant asset write-off

Another announced measure is the extension of the $20,000 instant asset write-off for 12 months. This will mean that small businesses will continue to be able to deduct the full cost of eligible assets costing less than $20,000 that are first used or installed ready for use by 30 June 2026. The threshold applies on a per asset basis.

The Commissioner’s perspective

2. Working from home expenses

The fixed rate that the Commissioner accepts as deductible for work from home running expenses has increased from 67 cents to 70 cents per hour from 1 July 2024 (PCG 2023/1).

Taxpayers can choose to use this rate to claim additional running expenses that they incur when they work from home instead of claiming actual expenses. In particular, it is used to calculate the total of the taxpayer’s deductible expenses for energy, internet, mobile and home phone usage, and stationery and computer consumables for an income year. The inclusions and eligibility criteria for claiming the fixed rate have not changed.

3. Lawyers: ATO compliance spotlight

The ATO’s recent work with the legal profession has revealed that some lawyers are failing to lodge returns, are making errors, or are not paying their taxes on time.

In its reviews of over 250 lawyers, the ATO found that 85% did not lodge returns, including some with multiple years overdue. By securing outstanding lodgments and detecting omitted income in returns, the ATO raised $28 million.

One thing that the ATO sees too often is lawyers incorrectly reporting distributions from partnerships and associated service trusts. A lawyer who redirects their legal firm’s income to an associated entity may come to the ATO’s attention as high-risk. The ATO has a comprehensive online resource that lets a taxpayer self-assess their risk of inappropriate alienation of income and understand the compliance action that the ATO takes.

To help lawyers fulfil their tax obligations, the ATO has undertaken compliance actions including:

• reviews and audits;

• default assessments;

• garnishees;

• payment arrangements; and

• prosecutions.

By way of example, the ATO gave the following situations which its compliance actions have addressed:

1. a lawyer who had not lodged returns for several years and had assigned income to related entities that also did not lodge returns. The ATO review of their group identified $8.6 million in liabilities;

2. a lawyer who failed to declare income received as director’s fees. The ATO’s review found that this income was related to services that the lawyer personally performed and the failure to declare them led to $400,000 in liabilities, including penalties.

To avoid these kinds of outcomes, the ATO advises relevant taxpayers to:

• make sure their lodgments are up to date, including in respect of income tax, GST, FBT and superannuation;

• check that any trust and partnership distributions are recorded and lodged correctly;

• account for all income;

• always lodge on time;

• voluntarily disclose any tax obligations that may have been missed; and

• make sure that PCG 2021/4 (Allocation of professional firm profits — ATO compliance approach) is being complied with.

The ATO also noted that prosecution could lead to a finding that a lawyer is not a fit and proper person to practice law, with the consequence that the lawyer could be struck off the particular register of legal practitioners. The example is given of a recent decision of the Queensland Civil and Administrative Tribunal which upheld the Bar Association of Queensland’s decision that a barrister was not fit to hold a practising certificate due to multiple failures, including unpaid tax liabilities since 2019.

Recent case decisions

4. Opinion evidence: ART

In a decision on an interlocutory issue, the Administrative Review Tribunal (ART) has held that two witness statements lodged in support of the taxpayer’s case should not be admitted into evidence (FLLH and FCT1).

The amount in issue in the proceeding was in the order of many tens of millions of dollars. The taxpayer was a businessperson and there were transactions of some complexity to be reviewed by the ART. These included transactions relating to the taxpayer’s participation in international gambling junkets conducted at the Star Casino between 2014 and 2018. The ART said that it was fair to describe the proceedings as “factually dense”.

Among the evidence filed by the taxpayer were two witness statements from a former casino employee (AIJL). AIJL’s evidence described and commented on the records, systems and procedures of the Star Casino, as well as the organisation of the junkets.

The Commissioner did not object to AIJL’s evidence when it was originally filed but, on 1 April 2025, he lodged objections to both statements. The primary objection was that AIJL’s evidence was apt to mislead the ART, as he was purporting to provide opinion evidence for which he did not possess the requisite skills or experience. However, the Commissioner also observed that Star Casino had not authorised the evidence and that it was not confined to circumstances and events relevant to the tax years in dispute. The Commissioner sought to have the evidence excluded or, if not excluded, qualified.

The ART pointed out that it has a discretion as to how it conducts proceedings but is required to act with as little formality and technicality as a proper consideration of the matters before it permits. Also, the ART is not bound by the rules of evidence but there were good reasons why it should conduct its processes in a manner consistent with the rules of evidence, and prime among these was its obligation to afford parties procedural fairness. Further, although the ART is permitted to inform itself on any matter in such manner as it considers appropriate, it has long been accepted that the ART has good reason to be guided by the rules of evidence, which can support the ART in discharging its obligation to afford procedural fairness, including whether evidence should be taken into account.

AIJL’s statements were presented as though he was deposing to facts. However, on closer examination, AIJL was expressing opinions, and these were neither supported by documentary evidence nor underpinned by facts. From the ART’s review of both statements, it was satisfied that AIJL’s evidence did not merely comprise descriptions of records, issues or events. He was expressing opinions. The ART was satisfied that AIJL had not demonstrated knowledge based on his experience working at Star Casino or otherwise, which qualified him to offer these opinions. Even if he did possess such expertise or experience, his statements did not explain how or why he had arrived at these opinions.

In the result, the ART was satisfied that it could not safely apply any weight to AIJL’s statements given the extent of the opinion evidence which AIJL was not qualified to offer. With that in mind, the ART went on to consider how the statements should be managed.

Having weighed the options and having heard from the parties, the ART concluded that the appropriate course was to decline to admit the statements into evidence (pursuant to ss 49 and 53 of the Administrative Review Tribunal Act 2024 (Cth)).

5. Market value

One issue that was considered in a recent decision of the Federal Court (Bromwich J) was the concept of market value in the context of Div 394 of the Income Tax Assessment Act 1997 (Cth) (ITAA97) (Forestry managed investment schemes) and, in particular, s 394-25 (Aitken v FCT2).

The market value concept is relevant to a variety of provisions of the tax laws. For example, there are market value substitution rules in the ITAA97 that apply in specified circumstances for the purposes of determining the cost base of a CGT asset and the capital proceeds from the happening of a CGT event. In the context of GST, there are, for example, market value rules that apply in the context of the margin scheme and the making of supplies to associates. The Fringe Benefits Tax Assessment Act 1986 (Cth) also has a number of provisions that utilise the market value concept, for example, the provisions relating to remote area housing.

In his decision, Bromwich J referred to the general principles that underlie the market value concept. Some points made by his Honour are set out below:

• Spencer v The Commonwealth3 is a case that dealt with principles of valuation in relation to the resumption of land by the Commonwealth. Despite that limited circumstance of resumption valuation, Spencer is a seminal decision on ordinary valuation principles of general application. In Spencer, Griffith CJ found that: “… the test of value of land is to be determined, not by inquiring what price a man desiring to sell could actually have obtained for it on a given day, i.e., whether there was in fact on that day a willing buyer, but by inquiring ‘What would a man desiring to buy the land have had to pay for it on that day to a vendor willing to sell it for a fair price but not desirous to sell?’ … any answer must be to some extent conjectural”;

• Isaacs J in Spencer said that the ultimate question was the value of the land at the time it was resumed, with all subsequent circumstances, including those rendering the land more or less valuable, to be ignored as immaterial. The relevant value is that “which a hypothetical prudent purchaser would entertain, if he desired to purchase it for the most advantageous purpose for which it was adapted”. To arrive at that value on the relevant date, Isaacs J said that the court had to: “… suppose it sold then, not by means of a forced sale, but by voluntary bargaining between the plaintiff and a purchaser, willing to trade, but neither of them so anxious to do so that he would overlook any ordinary business consideration. We must further suppose both to be perfectly acquainted with the land, and cognizant of all circumstances which might affect its value, either advantageously or prejudicially, including its situation, character, quality, proximity to conveniences or inconveniences, its surrounding features, the then present demand for land, and the likelihood, as then appearing to persons best capable of forming an opinion, of a rise or fall for what reason soever in the amount which one would otherwise be willing to fix as the value of the property”;

• Bromwich J said that, although not expressed as such, the requirement identified by Issacs J not to overlook any ordinary business consideration was the language of practical reality, a stance reflected more overtly in much later authority;

• the essence of the ordinary principles of valuation expressed by Isaacs J in Spencer were paraphrased, quoted and endorsed by Kiefel CJ, Bell, Nettle and Gordon JJ in Commissioner of State Revenue (WA) v Placer Dome Inc;4

• Bromwich J said that, when applying the Spencer principles to determine the market value of an asset, regard must be had to the realities of the market, including the likelihood that a particular buyer might be willing to pay more for the property than others because they are in a better position to exploit the particular attributes or potentialities of the asset. The fact that the realities of the market and the full extent of the asset’s potential should be considered in valuation has been expressed in different ways in the authorities. For example, some cases use the language of the highest and best use to describe a factor to be taken into account when assessing the value of an asset;

• in FCT v Miley,5 Wigney J emphasised the importance of taking into account the realities of the market: “… there is another basis for concluding that the Tribunal erred in law in applying a discount for lack of control to the consideration actually received by Mr Miley. That error was to ignore or disregard the principles that should be applied in valuing an asset in respect of which there is a ready and willing buyer who, for some particular reason, may be willing to buy the property for more than other prospective purchasers. Even if the valuation of an asset is to be approached on the basis of hypothetical buyers and sellers, it is necessary to have regard to the realities of the market: ‘although the sale is hypothetical, there is nothing hypothetical about the open market in which it is supposed to have taken place’: Gray v Inland Revenue Commissioners [1994] STC 360. If there is, or is likely to be, a particular buyer who is likely to be willing to pay more for the asset in question than others because they are in a better position to exploit the particular attributes or potentialities of the asset, that buyer should not be excluded in considering the relevant market or market value”;

• in Kilgour v FCT,6 Logan J endorsed Wigney J’s comments in Miley and reaffirmed that Spencer does not require the exclusion of a particular buyer who is willing to pay more for the asset;

• in Serbian Cultural Club “St Sava” Inc & Serbian Cultural Club Ltd v Roads & Traffic Authority of New South Wales,7 Jagot J considered the issue of market value in the context of compulsory acquisition legislation and observed that: “… as the RTA submitted, the assessment (while hypothetical) is not fictional. It cannot be carried out divorced from the reality of the market at the acquisition date”;

• as demonstrated by Serbian Cultural Club, market reality can reduce a market value that is otherwise rooted in abstract calculation. However, in different circumstances, the realities of the market can give rise to a higher market value than if those circumstances are ignored;

• as an aspect of reality, valuation exercises must also consider the relevant statutory context in which they arise. In Leichhardt Council v Roads & Traffic Authority of New South Wales,8 Spigelman CJ (with whom Beazley, Bryson, Basten JJA and Campbell J agreed) cautioned against applying some abstract body of valuation principles and said: “Matters of valuation turn in large measure on the precise statutory scheme. These schemes differ from one area of discourse to another. It is always important to commence with the precise words of the statute. There appears to be a tendency to take a judgment about one statutory regime and classify its conclusion as a ‘valuation principle’ which is applied to any process of valuation, no matter how different the statutory regime may be”; and

• the approach articulated by Spigelman CJ in Leichardt Council was endorsed by the Full Federal Court in FCT v Resource Capital Fund III LP.9

There are numerous court decisions on the issue of market value in various statutory contexts and the decision of Bromwich J in the Aitken case may be a useful starting point in researching a market value issue.

6. Hardship relief granted

The ART, in exercising the statutory discretion to do so, has partially released a taxpayer from his tax liabilities (including failure to lodge penalties) on the basis that he would suffer “serious hardship” if required to satisfy the liabilities (VBNX and FCT10).

The applicant’s relevant tax debt arose for the 2000 and 2006 to 2022 income years and comprised income tax, late lodgment penalties, PAYG, and the general interest charge. The Commissioner gave the relevant tax debt a current total of $528,307.

Much of the relevant tax debt arose as a result of the applicant deriving income protection insurance payments from his insurer. Those payments had been made since approximately 2002 and arose as a result of a fire at a restaurant business operated by the applicant and a serious injury suffered by him that was connected to that event. The applicant had not paid the tax due on those payments to the Commissioner for about 20 years.

The ART said that case law had established that the issue of whether an individual would suffer “serious hardship” if they were required to satisfy the liability involved a two-step test. The first step was to determine whether there was “serious hardship” (which is not defined in the legislation). That step involved evaluating the evidence and the exercise of judgment by the ART. Even if there is serious hardship, that would not mean that the discretion will necessarily be exercised.

The second step was to consider whether it would be appropriate in all of the circumstances for the discretion to be exercised, and this can include wider factors.

On the first step of the two-step test, the ART found that the applicant was in serious hardship and had satisfied his burden of proof to demonstrate that. The ART listed a number of factors that supported that conclusion. These included:

• the applicant and the applicant’s household did not have substantial income after meeting their liabilities, and any surplus available to the applicant both now and in future would not be likely to be significant;

• the applicant was currently unable to work;

• the applicant’s income would decrease rather than increase in future;

• the medical evidence demonstrated that the applicant would not be able to increase his income in future due to physical and mental illness. He was more likely than not to be unable to work in the future; and

• paying his tax debt would place the applicant in even greater financial hardship, and if required to meet the relevant tax debt, bankruptcy would be a possible consequence. While some decisions by the applicant had resulted in his serious hardship, there was a causal link between serious hardship and the tax debt.

The ART accepted that the applicant was not able to meet such a sizeable tax debt in any kind of reasonable timeframe. By the ART’s calculations, that might be more than 50 years or, at best, approximately 19 years — that is, potentially beyond the applicant’s lifetime. The ART also accepted that the applicant had few to no assets which could be liquidated to meet his tax liabilities.

The ART agreed with the Commissioner that it was not obvious what had happened to the proceeds of the sale of a house and why that property was in the sole name of the applicant’s now ex-wife. There was no evidence that there were any such proceeds still available.

On the second step of the two-step test (which considers whether the applicant should be released from the relevant tax debt), the ART was far more troubled. The ART said that it needed to consider whether a decision to remit the relevant tax debt would, as a matter of administrative justice and fairness, be appropriate having regard to the fact that taxpayers are normally obliged to pay their taxes in full, including those who struggle with the payment of their taxes and including taxpayers with substantial mental and physical health issues.

The ART was seriously unimpressed by the applicant’s actions (or lack of them) and his submissions before the ART. There were a number of factors which weighed very significantly against the applicant. These included:

• the applicant’s complete failure to make payments to meet the relevant tax debt;

• the applicant’s tax compliance history was extremely poor; and

• the applicant had derived significant income replacement payments for 20 years and, like all other Australian taxpayers, he ought to meet his liabilities.

The ART also accepted that, to some degree, further financial information was needed from the applicant’s ex-wife and his son, including as to the fate of the proceeds from the sale of a house.

On the other hand, the ART said that “some realism” was needed. It was a nonsensical situation to have a tax debt in place that would take the applicant well beyond his lifetime to satisfy. The ART said that it had factored in the fact that the applicant’s future household and future income prospects were poor, as was the applicant’s health situation, and also the evidence about the household income. The ART then said:

“56. … I want to reach a decision that gives the Applicant a chance to make changes, and to meet his obligations. I want to encourage the Applicant to get on with it and start complying with his obligations as an Australian taxpayer like everyone else. He needs to have the ability to see light at the end of the tunnel. I also think that balancing the circumstances so that tax payments are made is important.”

On balance, and with some hesitation, the ART determined to exercise the serious hardship discretion in respect of the relevant tax debt to the extent that the income tax liability (including penalties for failing to lodge a tax return) was reduced to $250,000. The applicant was also released from the general interest charge on the income tax liability to the date of the decision in full.
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Tax Tips

by TaxCounsel Pty Ltd

Mere realisation?

The Federal Court has recently considered the issue of whether the development, subdivision and sale of a farm property was the mere realisation of a capital asset.

Background

The income tax consequences for a landholder of developing, subdividing and selling land that is a capital asset (for example, where the land is an established farm or the land has been inherited) and selling the resulting allotments have recently been considered by the Federal Court in Morton v FCT.1

From an income tax perspective, the issue will usually be whether there has been a mere realisation of the land or whether there is more than a mere realisation.2

Where the land was acquired before 20 September 1985 (as it was in the Morton case), CGT will not usually be an issue. However, where there is more than a mere realisation, GST will be a potential issue regardless of when the land was acquired.

This article considers the decision of Wheelahan J in the Morton case.

What happened

The taxpayer (Mr David Morton) was a retired farmer who was previously the owner of a parcel of land known to his family as “Dave’s Block” in Tarneit, which is in Melbourne. For many years, the taxpayer (like his father before him) farmed Dave’s Block and the adjoining land as one property (the “Morton Farm”). In 2010, as the urban boundaries of metropolitan Melbourne expanded, the Morton Farm was rezoned as residential land. Over the following years, the taxpayer and his family organised for the Morton Farm to be developed, subdivided and then sold as individual allotments as part of a housing estate.

The Commissioner issued amended assessments to the taxpayer for the 2019 and 2021 income years which brought the proceeds from the sales of the allotments on Dave’s Block into account as assessable income. The taxpayer’s objections to the amended assessments were disallowed by the Commissioner and the taxpayer appealed to the Federal Court which has now allowed the taxpayer’s appeal. The taxpayer claimed that the development, subdivision and sale of Dave’s Block constituted no more than an enterprising means of achieving the best price when realising his capital asset.

In response, the Commissioner contended that the amounts in issue were assessable income on two bases. The first was that, in developing, subdividing and selling the land, the taxpayer carried on a business, and therefore Dave’s Block was trading stock for the purposes of the Income Tax Assessment Act 1997 (Cth) (ITAA97), and the amounts in issue were income according to ordinary concepts for the purposes of s 6-5 ITAA97. Alternatively, the Commissioner contended that the amounts in issue were assessable as statutory income under s 6-10 ITAA97 on the ground that, for the purposes of s 15-15 ITAA97, the amounts were profit arising from the carrying on or carrying out of a profit-making undertaking or plan.3

The Morton Farm

The taxpayer’s father (Colin Morton) was a life-long farmer who purchased around 344 acres of land in Tarneit in the mid-1950s. Along with 40 acres held by the taxpayer’s mother, Alison Morton, which was known as “Alison’s Block”, this land constituted the Morton Farm. The Morton Farm was bisected by a north–south road named Derrimut Road. For the purposes of the eventual development, the land to the west of Derrimut Road was known as “Morton West”, and the land to the east of Derrimut Road was known as “Morton East”.

Dave’s Block was a parcel of land of about 4.17 hectares (or 10 acres) in size. Colin Morton subdivided it from his larger holding in 1973 and, in 1980, sold it to the taxpayer for $13,500. Dave’s Block abutted the western side of Derrimut Road, making it part of the Morton West development.

It was relevant to the Commissioner’s case that Dave’s Block was situated with other blocks that were held by the taxpayer and his brother (Peter Morton) on trust for the beneficiaries of their respective family trusts. These other blocks were referred to as the “Home Block” and the “East Block”, and together were referred to in submissions as the “Trust Land”. Those blocks were transferred in 1977 from the taxpayer’s parents to the taxpayer and Peter Morton as trustees of their respective family trusts. The position immediately before the development of the Morton Farm was that the taxpayer held Dave’s Block both legally and beneficially, and that the taxpayer and Peter Morton held the balance of the Morton Farm as trustees of the family trusts.

All of the Morton Farm had been farmed by the taxpayer’s father (Colin Morton) as one property from the 1950s. Initially, the taxpayer’s father ran sheep on the Morton Farm, and from the 1970s, he grazed cattle. The taxpayer had assisted his father on the farm from childhood. In the early 1990s, the taxpayer increased his involvement with work on the farm as his father grew older. The taxpayer was at this time living in Swan Hill, but travelled regularly to Melbourne.

In 1996, the taxpayer’s father passed away. Between 1996 and 2015, the taxpayer continued to work and maintain the farm, which was used for grazing and, from about 2006, for the farming of crops, such as wheat and barley. At this time, the taxpayer was still living in Swan Hill, but he continued to travel regularly to Melbourne and used local subcontractors to help him with the work on the farm. The taxpayer said that he experienced many difficult times running the farm during this time, and that farming became increasingly difficult because of theft, dangerous driving and property damage in the area.

Development agreements

It was in this context that, in 2008, the Victorian Government published a planning update that foreshadowed changes to the urban growth boundary. The taxpayer formed the view that the western boundary would likely be moved so as to take in Dave’s Block, and the Morton Farm in general. The planning update also led the taxpayer to consider that, having regard to the difficulties he had been experiencing in farming the Morton Farm, the inclusion of the Morton Farm within the urban growth boundary could cause the value of Dave’s Block to increase.

Soon after the publication of the planning update, several land developers sought to contact the taxpayer or members of his family to offer their services in relation to the Morton Farm. At around the same time, the taxpayer and Peter Morton discussed how to get the best return from a sale of the Morton Farm. The taxpayer formed the view at this time that subdividing the Morton Farm and selling individual lots would achieve the best possible sale price.

In 2009, the taxpayer, Peter Morton and Peter Morton’s son (Anthony Morton) undertook some informal discussions with developers who had approached them to discuss developing the farm. Nothing came of those discussions at that point. From the taxpayer’s perspective, that was because he was unwilling to make the titles to the properties available to any developer to use as security for the developer’s financing.

In 2010, Dave’s Block was brought within the Melbourne urban growth boundary and was rezoned. The rezoning of Dave’s Block resulted in increased rates and land tax that affected the profitability of the farm, which led the taxpayer to form the view that farming Dave’s Block would eventually become unviable.

In September 2010, the taxpayer was introduced to Mr John Dwyer of a property development group known as Dacland. Negotiations took place between the Mortons and Dacland in relation to the disposition of the Morton Farm, and formal development agreements were entered into. There were three development agreements, which were varied during their term by three deeds of variation.

The first development agreement was made on 23 November 2012 and related to Dave’s Block. The parties to this agreement were the taxpayer and a Dacland company, the name of which became Tarneit East Development Project Pty Ltd (Tarneit East). The second development agreement was also made on 23 November 2012 and related to the Home Block. The third development agreement was executed on 21 March 2012 and related to Morton East.

Development of Dave’s Block

Wheelahan J observed that to say that Dave’s Block was “developed” conveyed only a vague impression of what actually happened to give effect to the development agreement. His Honour said that it was necessary to be specific and concrete about what was actually done to “develop” the taxpayer’s land.

On 25 January 2016, the Wyndham City Council sent a letter to Urbis Pty Ltd, which had applied for a planning permit. The Council’s letter enclosed the planning permit in relation to the application which applied to Dave’s Block. The permit contained extensive conditions, as well as references to the requirements of the Tarneit North Precinct Structure Plan. One of the conditions related to a broiler farm near the Morton Farm and, in high-level terms, made it necessary for the farm to cease operation before the development could take place. It was accepted by the taxpayer that the planning permit imposed quite a number of obligations on the taxpayer as the owner, relevantly, of Dave’s Block. It appeared from the face of the planning permit that many of these obligations were imposed as conditions precedent to the issuance of a statement of compliance, which would then permit the subdivision of the land.

The development of the Morton Farm was conceptually divided into at least 31 stages. The development of Dave’s Block was stage 15. Actual work began on stage 1 of the Morton Farm development on 11 January 2016.

By June 2016, conditional contracts for the sale of the subdivided lots of Dave’s Block were being executed. It was a condition subsequent of the sale contracts that a plan of subdivision be registered within three years of the date of sale.

In August 2017, bulk earthworks began on Dave’s Block. Civil construction works on Dave’s Block commenced in September 2017. Construction on Dave’s Block was completed in November 2018. The work that was carried out as part of the “development” of the Morton Farm, in addition to preparatory design and regulatory work which Dacland organised, involved:

• earthworks and the installation of sewerage and drainage;

• landscaping and the construction of parks;

• the installation of utilities, including water, electricity, gas and NBN internet access;

• the construction of roads with line markings, kerbs, median strips, street signs and bridges;

• the construction of footpaths, driveway crossovers and bin pads; and

• the installation of street lighting.

It was for individual purchasers to build houses on their purchased lots. When doing so, purchasers were bound by a condition of the contracts of sale to comply with certain design guidelines. Those guidelines were promulgated with a view to ensuring that the completed development would be marked by coherent and high-quality design. The guidelines addressed a number of things, including the materials and styles that could be used to build a dwelling in the development. For example, the guidelines specified that mock period style features would not be permitted.

The development involved carrying out the required legal, planning and regulatory steps to enable the land to be subdivided, landscaped and for various amenities to be constructed. Essentially, the development involved building the infrastructure needed for a new suburb, albeit without any dwellings.

On 18 January 2019, the Wyndham City Council issued a statement of compliance in relation to the subdivision of Dave’s Block. On 5 February 2019, a plan of subdivision covering Dave’s Block was registered.

Dave’s Block was to be subdivided into 48 residential lots and two commercial lots. Settlement on the residential lots for Dave’s Block occurred in February and March 2019. Settlement on a commercial lot set aside for a service station occurred on 19 October 2020. Settlement on a commercial lot set aside for a childcare centre occurred on 2 July 2021.

The decision

Wheelahan J allowed the taxpayer’s appeal. His Honour concluded that the taxpayer at no stage embarked on a business of developing land, and never ventured Dave’s Block into a profit-making scheme. Accordingly, no part of the proceeds of the sale of Dave’s Block was assessable income in the taxpayer’s hands.

Wheelahan J referred to a number of relevant decisions, including decisions that have considered the issue of whether, in the context of the subdivision and development of land, the activities of a taxpayer constitute the mere realisation of a capital asset or go beyond mere realisation and amount to the business of profit-making in land. These decisions include Californian Copper Syndicate (Ltd and Reduced) v Harris,4 The Hudson’s Bay Co Ltd v Stevens,5 Scottish Australian Mining Co Ltd v FCT,6 FCT v Williams,7 and FCT v Whitfords Beach Pty Ltd.8

His Honour stressed that, beyond the general principles enunciated in the cases, there was a limit to the benefit that can be derived from closely analysing the facts of previous cases in this area of the law, and referred to several observations to this effect, including the following observation of Wilson J in the Whitfords Beach case:

“In any event, in this area of discourse, where the line between realisation on the one hand and the carrying on of a business on the other is difficult to draw and the decision in each case must depend on its own facts, one cannot do more than receive the way in which other courts have resolved different fact situations as illustrations, but no more than illustrations, of the operation of the basic principles.”

Dave’s Block development

Wheelahan J went on to identify the features of the development of Dave’s Block within the broader Morton Farm development that were significant to determining whether the taxpayer’s activities constituted either a business of land development or the undertaking of a profit-making scheme. These features were as follows.

1. No profit-making intention at acquisition

The first feature identified by Wheelahan J was that the taxpayer did not acquire the land with the intention of profiting by its sale.

2. Farming difficulties

The second feature identified by Wheelahan J was that, before 2008, the taxpayer had experienced difficult times in farming Dave’s Block because of its increasing proximity to residential areas. It was in this context that the taxpayer had had initial conversations with property developers after the Victorian Government’s announcement regarding the expansion of Melbourne’s urban growth boundary. Once Dave’s Block was included in the expanded urban growth boundary in 2010, the taxpayer formed the view that farming Dave’s Block would eventually become unviable because of increased rates and land tax, presumably in addition to the other difficulties that he was already encountering. In other words, the taxpayer’s decision to engage with property developers was prompted by changes affecting Dave’s Block that spelled the end for the viability of his farming business.

3. Continued farming of Dave’s Block

Wheelahan J considered that it was relevant that the taxpayer continued to farm Dave’s Block even after the announcement of the rezoning of the land in 2010, and indeed all the way up to about 2015. His Honour considered that it was significant that the taxpayer continued to farm Dave’s Block even after the development agreements with Dacland had been entered into. Absent any suggestion that the taxpayer did so for the purpose of obtaining a tax advantage, this fact tended to suggest that the taxpayer remained committed to his farming of the land throughout this period. This conclusion did not exclude the possibility that the taxpayer had embarked on a new business of property development, but it did inform the nature of the taxpayer’s activities during this initial period.

4. Means of development

The means by which Dave’s Block was developed were significant. As Jenkinson J said in Stevenson v FCT,9 “what the owner himself did, as well as what was done” was relevant to the question at hand. In Statham v FCT,10 the Full Federal Court considered it significant that the taxpayers relied on the municipal council “to itself carry out” various physical works, and that the taxpayers themselves had no business organisation, manager, office, secretary or letterhead.

Wheelahan J said that, while, as Jenkinson J accepted, this factor cannot be determinative or even of primary significance, it does still carry some weight to scrutinise who did what to develop the land in question. In the taxpayer’s case, Dacland was responsible under the Dave’s Block development agreement for undertaking the “development works”, which encompassed a wide range of activities. Indeed, cl 6.1 of the Dave’s Block development agreement conferred on Tarneit East the “exclusive right to subdivide, develop, market and sell” Dave’s Block during the term of the agreement. Whatever business-like organisation, books and accounts existed were not controlled by the taxpayer, or maintained on his behalf. Clause 38 of the development agreement provided that the agreement did not establish a partnership, a joint venture, or an employment relationship between the taxpayer and Tarneit East. Further, it provided that the agreement did not empower Tarneit East to act as the taxpayer’s agent otherwise than in accordance with the terms of the agreement. The development agreement did not provide for Tarneit East, or any other Dacland company, to carry out works on Dave’s Block as agent for the taxpayer.

Wheelahan J said that, in the event, the taxpayer played little active role in the development of Dave’s Block. He did not oversee the project, contribute in substance to planning applications, organise project finance, or manage the bulk earthworks, landscaping or the construction of roads, footpaths, lighting and utilities that occurred during the development of Dave’s Block. While the taxpayer probably did receive monthly reports pursuant to the Dave’s Block development agreement, Wheelahan J accepted that he did not read them or take much of an active interest in the conduct of the development. Nor did Wheelahan J consider that the Commissioner’s reliance on cl 7.4 of the development agreement (which required Tarneit East to complete the development “in a proper and businesslike manner, to a standard not less than that of an experienced residential property developer”) indicated that the taxpayer was engaged in a business. If the development were not undertaken in that fashion, the taxpayer would likely realise less for his land than if Tarneit East carried out the development properly.

Wheelahan J also regarded the provisions in the Dave’s Block development agreement concerning project budgets and milestones to carry limited significance.

5. Finance

The taxpayer was not involved in obtaining the finance required to undertake the development. Wheelahan J considered this to be a very significant factor that told against the conclusion that the taxpayer was carrying on a business of property development. In Statham, the court identified as a significant factor the fact that the taxpayers in that case had not borrowed money to finance the project in question.

His Honour said that the facts of Stevenson provided a useful contrast, illustrating how a taxpayer may undertake significant financial obligations to fund development activities. Wheelahan J said that it was easier to characterise a particular development as revealing the establishment of a development business, rather than as the mere realisation of a capital asset, where the taxpayer has obtained finance, on commercial terms and at their own risk, to fund the project. Obtaining finance in this way, including finance secured over the land in question, can bespeak an intention to maximise the financial return of the project, even at the risk of the subject property. In such a case, the land may truly be said to be ventured into an enterprise the object of which was to make a “profit”, in the sense of a commercial return that exceeds identifiable commercial costs.

6. Scale of development

Wheelahan J was not persuaded that the scale of the development of Dave’s Block or the Morton Farm ultimately changed the overall complexion of the taxpayer’s activities. His Honour said that, taking the view of the case that was most favourable to the Commissioner, and considering the development of the Morton Farm as a whole, the development of the Morton Farm occurred on a very extensive scale, culminating in the creation of about 1,632 lots. The scale of the subdivision and sale of the Morton Farm was a product of the size and nature of the Morton Farm as an asset, in combination with forces prevailing in the market for residential property in Tarneit over the relevant period. Wheelahan J did not accept that, without more, the acreage or the number of lots involved indicated that the taxpayer was engaged in a business of land subdivision and development.

7. Repetition

Wheelahan J did not consider that the taxpayer’s activities were marked by repetition in the relevant sense.

In this regard, His Honour said:

“165. The truth is that [the taxpayer], in his own right and alongside Peter Morton [the taxpayer], held substantial lands on the fringes of urban Melbourne, which they resolved to sell. When the question is whether [the taxpayer] had embarked upon a business of developing and selling land, it is salient that he only ever developed and sold the land within one greater landholding. [The taxpayer] did not conduct separate developments, even separate developments of other pieces of land he had acquired without the purpose of selling at a profit. That is to say, not only did [the taxpayer] not develop Dave’s Block and the Morton Farm as part of a business within which he also developed other pieces of land bought for that purpose, he did not even develop Dave’s Block and the Morton Farm as part of a broader undertaking of developing and selling other pieces of land acquired for farming or other purposes. The development at issue in this case really was an isolated disposal. The Commissioner did not expressly suggest that repetition as a factor may be less relevant to the analysis concerning an isolated profit-making scheme. Given that the parties conducted the case as though the factors relevant to the existence of an ongoing business were the same as those for discerning the existence of a profit-making scheme, I conclude that the absence of repetition is a significant factor telling against the ultimate conclusion that the proceeds of sale of Dave’s Block were assessable income in [the taxpayer’s] hands.”

8. Arrangements between the parties

Wheelahan J was not persuaded that the arrangements between the taxpayer and Dacland — including the arrangements as to agency and powers of attorney — truly altered the position. Senior counsel for the Commissioner characterised the development of Dave’s Block as conducted “for the benefit of the [taxpayer]”. He pointed to the object of maximising sale proceeds, and to the taxpayer’s ability to compel the proper performance of Tarneit East’s obligations under the Dave’s Block development agreement. His Honour said that that characterisation was quite accurate, as long as one remembered that Dacland also sought to benefit from its involvement in the development. The fact that the development was carried out in part for the taxpayer’s benefit was the starting point for the inquiry as to the existence of a business, since a purpose of benefiting the taxpayer would also be inherent in a mere realisation of a capital asset.

Wheelahan J said that, more pointedly, a foundation of the Commissioner’s submissions was that various elements of Dacland’s business-like conduct of the development coloured the nature of the taxpayer’s own activities, so as to support the conclusion that the taxpayer himself was carrying on a business or a profit-making scheme.

His Honour said that a property owner who engages a person of business to ply their trade on the property owner’s property does not thereby embark on a new business. Caution and specificity were needed before the business-like nature of Dacland’s property development business could be deployed to show that the taxpayer himself was engaged in such a business, rather than engaging the services of that business to assist him in realising a capital asset. To this end, the Commissioner relied on authorities that addressed when a business was being carried on by a person through an agent.

Wheelahan J said:

“171. The core of the concept of ‘agency’ is thus the alteration of legal relations. The principal’s legal relations are altered by the acts of the agent.

172. It is beyond doubt that a relationship of agency existed between [the taxpayer] and Tarneit East in relation to Dave’s Block … As a matter of characterisation, that agency relationship essentially authorised Tarneit East to take steps on behalf of [the taxpayer] to fulfil his obligations under the Dave’s Block development agreement, including by executing documents that it was necessary for [the taxpayer], as the owner of the land, to execute. Examples include contracts of sale, and applications for planning and other regulatory approvals. Clause 38 of the development agreement placed strict limits on the scope of the agency relationship, emphasising that Tarneit East was not otherwise an agent for [the taxpayer] in any more general sense.

173. There is a distinction to be drawn, however, between attributing to a principal the acts of an agent that alter the principal’s legal relations (for example, the execution of a contract) and concluding that other acts of an agent should be attributed to a principal, where those acts have nothing to do with the principal’s legal relations …

174. In truth, the question whether Tarneit East’s actions should be taken into account in deciding whether [the taxpayer] was carrying on a business of property development does not find a complete answer in the law of agency. Certainly, for the purposes of ascertaining whether [the taxpayer] was carrying on a business, the acts that [the taxpayer] effected through agents will be taken into account. That is because, in law, those acts are [the taxpayer’s] acts. But that simple result only follows in so far as the acts in question concern the affectation of [the taxpayer’s] legal relations. Beyond that, it will be a question of fact whether, and to what extent, the acts of Tarneit East should be taken into account in discerning the character of the proceeds of the sale of Dave’s Block in [the taxpayer’s] hands. To the extent that Garde J in Lotus Oaks Pty Ltd v Commissioner of State Revenue (Vic) [2021] VSC 388 at [186] suggested otherwise, I respectfully take a different view.

175. There can be no doubt that a business may be carried on through a manager … But there is a distinction between doing that and contracting to permit an independent business to ply its trade in relation to another person’s property … The question ultimately asks about the capacity in which Tarneit East conducted the development: was Tarneit East acting as a manager of a business carried on by [the taxpayer], or was Tarneit East acting on its own account?

176. I have already referred to the expression of intention in cl 38 that the Dave’s Block development agreement should not establish a partnership, joint venture, or relationship of employment, and should not authorise Tarneit East to act as [the taxpayer’s] agent except in accordance with the agreement’s terms. The Commissioner did not suggest that cl 38 was a sham, or otherwise ineffective. There is no reason why cl 38 should not be given effect … It was no part of the Commissioner’s case to submit that [the taxpayer] went into partnership or established a joint venture with Tarneit East or Dacland more generally. Additionally, cl 6.3 of the development agreement provided that [the taxpayer] had ‘no interest’ in the development. The practical effect of this clause, if there was any, was not explained. But in a context where the Commissioner did not call cl 6.3 into question, that clause represents a plain expression of intention that Tarneit East should conduct the development on its own account, and not as a manager for [the taxpayer]. Absent any other articulated means of assessing whether Tarneit East was acting as [the taxpayer’s] manager, such that its conduct of a business should be attributed to him, I consider this to suggest that Tarneit East was not acting on [the taxpayer’s] behalf.

177. As a matter of substance, the factors I have identified … buttress this conclusion, as they indicate that the conduct of the development was not carried out at the direction of [the taxpayer]. Subject to some constraints, Tarneit East was entitled to, and did, act independently from [the taxpayer’s] direction in carrying out the development. Perhaps another indication of this emerges from the evidence concerning the broiler farm. It is not necessary to traverse that evidence in detail. As I have mentioned, the Wyndham City Council’s planning approval was contingent on a broiler farm ceasing operations. The evidence was that Dacland established a new subsidiary, which purchased the broiler farm. [The taxpayer] did not purchase the broiler farm or have any interest in it. [The taxpayer] relied upon this to show that the development was conducted by Dacland on its own account. While this whole issue is of limited significance, I accept it does point in the direction that [the taxpayer] identifies.

178. Nor do I consider it relevant that the contract of sale on which the Commissioner relied referred to the development as [the taxpayer’s] development. Because [the taxpayer] owned the land that was being sold, he was the contractual counterparty to the purchasers of subdivided lots. It was therefore natural for the purchasers to owe certain obligations to [the taxpayer] in relation to the development. Tarneit East may well have been able to require [the taxpayer] to take certain steps to exercise his powers under the contracts of sale, depending on the scope of the requirements on [the taxpayer] in the development agreement. Ultimately, these issues were not explored. The mere fact that the contracts of sale refer to the development as [the taxpayer’s], however, does not affect the character of the legal relationship between [the taxpayer] and Tarneit East, which in this respect was governed by the substantive operation of the development agreement.”

9. Planning applications

Wheelahan J was not persuaded that the evidence concerning planning applications weighed in favour of the conclusion that the taxpayer was carrying on a business. The Commissioner submitted that the scale of the development necessitated extensive planning applications and documentation, which themselves imposed wide-ranging requirements on the development.

His Honour said that, as a starting point, the fact that these requirements were directed to the taxpayer in connection with Dave’s Block was not, in his view, relevant. He was the owner of the land and, as such, the person to whom planning requirements might be directed. In any event, the sale of a sufficiently large parcel of land by subdivision inevitably involves obtaining planning approvals, and the construction of roads, footpaths, the provision for open space, and other infrastructure. Indeed, the Council required these steps to be taken as a condition for approving the subdivision of the Morton Farm. The fact that they were carried out was thus not indicative of a desire on the part of the taxpayer to maximise his profits by venturing his property into a scheme to improve and sell it.

Wheelahan J said that he was conscious of what Mason J said in Whitfords Beach concerning the conditions that, even then, attended the subdivision of broadacres into marketable residential allotments. Nevertheless, his Honour considered that, in relation to this case at least, the fact that many features of the development were essentially required before the taxpayer could subdivide and sell his land was relevant, even if in a small way, to the characterisation of the taxpayer’s intention.

Decision

Wheelahan J concluded that the taxpayer at no stage embarked on a business of developing land, and never ventured Dave’s Block into a profit-making scheme. Accordingly, no part of the proceeds of the sale of Dave’s Block was assessable income in the taxpayer’s hands.

Observations

The decision of Wheelahan J in the Morton case illustrates the factually focused approach that is involved in determining whether what has occurred where there is a development and sale of land passes the mere realisation threshold. While some situations will be clear, other situations will not be clear.

The Commissioner has lodged an appeal from the decision of Wheelahan J to the Full Federal Court. It may be noted that, perhaps with the possibility of an appeal in mind, both the taxpayer and the Commissioner requested Wheelahan J to consider when the taxpayer began to hold Dave’s Block as trading stock, or when he ventured Dave’s Block into a profit-making scheme, on the counterfactual premise that the taxpayer was carrying on a business or undertaking a profit-making scheme.

Wheelahan J was of the view that, had he found that the taxpayer’s activities amounted to a business, he would have concluded that Dave’s Block began to be held as trading stock on 23 November 2012 when the development agreement was made.

TaxCounsel Pty Ltd
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Mid Market Focus

by Peter Bembrick, CTA, HLB Mann Judd

Managing payroll tax: risk areas

This month’s column discusses the complex area of payroll tax and some of the risks that require careful attention.

Introduction

The various state revenue offices, just like the ATO, increasingly use data-matching from a variety of sources (including sharing information between themselves) to test compliance with the rules, and we are seeing an increase in payroll tax investigations.

Just to prove that life wasn’t meant to be simple, every state and territory has a different threshold and charges payroll tax at different rates, as shown in Table 1. It should be noted that Table 1 is correct as at 8 May 2025, but the thresholds and rates may be updated in subsequent state or territory budgets or other legislative amendments.

For payroll tax purposes, “wages” generally include any amounts of wages, salary, remuneration, commission, bonuses or allowances paid to employees, as well as taxable fringe benefits, employer superannuation contributions, benefits provided under an employee share scheme, and payments to certain individuals and entities who might otherwise be regarded as contractors.

Tax-free threshold: interstate wages and remote working

A common risk for a growing business is when they are registered for payroll tax in their home state but have one or two interstate employees.

This has become even more relevant in recent years with the exponential growth in remote working arrangements, supercharged by the COVID-19 lockdowns but now common practice for businesses, of all shapes and sizes, with technology allowing even relatively small-scale businesses to work much more easily with individuals located interstate and around the world.

Someone can be working just down the corridor, several suburbs away or on the other side of the country and it might make little difference to the way that they do their job, but it can have a major impact on their employer’s payroll tax obligations.

This is not such an issue for offshore employees whose wages, while potentially triggering other tax and compliance obligations for the Australian employer in their home country, will generally not be included in taxable Australian wages and will therefore be excluded from the relevant payroll tax thresholds and payroll tax liability.

Businesses with employees physically working in another Australian state or territory must, however, report their taxable Australian wages in each jurisdiction, applying the relevant tax-free threshold and then apportioning the excess over the threshold to each state or territory (the method used to do this calculation varies for each state and territory). This will, in turn, require the business to register and start paying tax on wages relating to the second state or territory, and increase the payroll tax payable in the home state due to the resulting apportionment of the threshold.


Table 1. State and territory thresholds and tax rates



	State/territory

	Annual threshold

	Tax rate




	Australian Capital Territory

	$2,000,000

	6.85%




	New South Wales

	$1,200,000

	4.85%




	Northern Territory

	$1,500,000

	5.50%




	Queensland*

	Under $1,300,000

$1.3m to $6.5m

Above $6.5m

	0%

4.75% (3.75% for regional employers)

4.95% (3.95% for regional employers)




	South Australia

	Under $1,500,000

$1.5m to $1.7m

Above $1.7m

	0%

0% to 4.95% variable

4.95%




	Tasmania

	Under $1,250,000

$1.25m to $2m

Above $2m

	0%

4%

6.10%




	Victoria

	$900,000

	4.85% (1.2125% for regional employers)




	Western Australia

	$1,000,000

	5.50%




	* In Queensland, the 1% rate discount for regional employers applies only where annual taxable wages are $350m or less.







Take the example of Cattle Dog Pty Ltd, which has 15 employees in NSW and total annual wages of $1.5 million, resulting in a NSW payroll tax liability for 2025 of $14,550. Say that, on 1 July 2024, Cattle Dog Pty Ltd had taken on three employees working in Queensland for total additional salary costs of $500,000. It does not matter for these purposes whether or not the business has interstate operations or customers.

Total Australian wages will now be $2 million, of which 75% relates to NSW wages and 25% to Queensland wages. For NSW, the payroll tax will now be $29,100 (ie ($2,000,000 – $1,200,000) × 4.85% × 75%), while in Queensland the payroll tax will be $9,500 (calculated on the Queensland Revenue Office website), so Cattle Dog Pty Ltd will pay total payroll tax of $38,600, an enormous increase that will often come as a major surprise and is a trap for the unwary.

Grouping of related entities

Another key risk area is the extremely wide grouping rules, which can apply to entities within the same state, as well as to related entities in different states.

When entities are grouped in the same state, only one member (referred to as the designated group employer) will usually claim the tax-free threshold, while all other members will be taxed at the applicable flat rate on all of their wages for the period. However, when entities are grouped in different states, the thresholds are apportioned according to the total annual Australian taxable wages.

There are several different grouping rules that can apply, including where one entity controls another, or where they are both controlled by a third entity. Controlling interests can be established by direct holdings or may be indirect by tracing through interposed entities (which is where some unexpected outcomes may arise, especially where trusts are used in the structure).

Let’s vary the example above and have Cattle Dog Pty Ltd establish a subsidiary company, Cane Toad Pty Ltd, that runs Queensland operations, which is to be owned 60% by Cattle Dog Pty Ltd and 20% each by the two Queensland sales representatives. Clearly, Cattle Dog Pty Ltd has a controlling interest in Cane Toad Pty Ltd, so they will be considered as grouped for both NSW and Queensland payroll tax purposes.

As in the first example above, there will be an apportionment of the NSW payroll tax threshold and Queensland payroll tax threshold, with the calculation resulting in the same outcome, a total payroll tax of $38,600, ie Cattle Dog Pty Ltd will pay $29,100 in NSW, and Cane Toad Pty Ltd will pay $9,500 in Queensland.

Contractors

This is one of the most complicated, subjective and risky areas of the payroll tax rules and involves specific tests that must be analysed when a business pays a person or an entity under a “relevant contract”. It is critical to have a robust process for analysing all contractor arrangements for any potential payroll tax exposure.

This is a highly complex topic but, for the purposes of this article, set out below is a very brief overview of the key exemptions that may be relied on to exclude contractor payments from payroll tax reporting.

These are the available contractor exemptions under the NSW payroll tax rules, but it is noted that similar rules generally apply in other jurisdictions:

1. services provided for 90 days or less in a financial year;

2. services performed by a person who ordinarily performs services of that kind to the public generally;

3. services provided by a contractor who engages two or more persons to perform the work;

4. services of a kind ordinarily required for less than 180 days in a financial year;

5. services not ordinarily required and performed by a person who ordinarily performs those services to the public generally; and

6. services ancillary to the supply of goods.

Each of these exemptions has specific criteria that must be satisfied, with appropriate documentary evidence obtained and records kept so that the business can substantiate their eligibility to claim the exemption if required to do so by the revenue authority.

The first two exemptions listed above are generally the most commonly applied, noting the potential overlap between various exemption categories.

The first exemption can be fairly easy to demonstrate, for example, a management consulting business engages a digital marketer to review and update the firm’s website over a six-week period. This is clearly a case of a service that the firm doesn’t utilise for an extended period as part of its core business. Even if the contract term exceeded 90 days, the arrangement is, in many cases, likely to be exempt under the second, fourth or fifth categories and many contracts will probably fall within multiple exemptions.

Conclusion

The payroll tax rules in the various states and territories are complex and far-reaching and represent a major risk area for all but the smallest businesses. While the types of payments taxed and other rules are broadly similar across the country, each state and territory has different registration thresholds and applies the tax at different rates. It is critical for business owners and advisers to understand the rules and ensure that they have been applied appropriately by each affected business.

Peter Bembrick, CTA

Tax Partner

HLB Mann Judd Sydney
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Higher Education

Shaping a rewarding career with tax expertise

The National Dux of CommLaw3 Property Law for Study Period 2, 2024, shows us the importance of personal and professional development in his accomplishments.
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	Ethan Nguyen

Manager, Business Services Division
Slomoi Immerman Partners, Melbourne





Ethan’s career in tax is built on a strong academic foundation. He holds a bachelor’s degree in finance and a master’s in professional accounting from RMIT University. Over the past eight years, he has honed his skills in business services, with a strong focus on tax advisory and compliance.

While Ethan’s career has always been in accounting, tax has consistently played a key role in his work. His passion for the field led him to pursue further education, enhancing his expertise and ensuring he remains ahead of the curve in the industry.

Studying CommLaw3 Property Law

Ethan undertook CommLaw3 Property Law as an elective in his Graduate Diploma of Applied Tax Law. He said that the subject gave him valuable insights into property classifications and their tax implications.

“The most engaging aspect of this subject was gaining a deeper understanding of Australian property law and its connection to tax. I found it particularly insightful to explore how different property classifications influence tax obligations and business transactions.”

Through this study, Ethan enhanced his ability to distinguish between real and personal property, broadened his knowledge of intellectual property tax, and gained a firmer grasp of consumer law’s role in shaping Australia’s competitive market.

Advancing expertise through further study

Ethan said that The Tax Institute Higher Education “provided a highly practical and industry-relevant learning experience. In addition to my previous academic studies, which were largely theoretical, this program emphasised real-world applications and case studies, making it more engaging and directly applicable to my work.” He also commented that he liked the flexibility of studying with The Tax Institute Higher Education, which allowed him to balance his professional and personal commitments.

A challenging and rewarding career

Ethan tells us that he finds fulfilment in developing long-term relationships with his clients, something that is of great importance when working in the industry. “The most rewarding part of my job is the opportunity to help clients navigate the complex tax system.”

Advice to tax professionals wishing to continue studying

We were keen to hear Ethan’s insights for other tax professionals considering further study. His recommendations are to:

• choose a program that aligns with your career goals and provides practical, industry-relevant learning;

• apply what you learn in your daily work to reinforce knowledge application;

• stay curious and proactive in keeping up with evolving tax laws to remain competitive in the field; and

• seek mentorship and guidance from experienced professionals; learning from others can be invaluable in accelerating professional growth.

Ethan’s education journey and ambition to excel in his career don’t end here: “I plan to further expand my expertise by completing the Chartered Tax Adviser (CTA) qualification. Additionally, I aim to remain actively engaged in professional development programs, industry networking opportunities, and staying updated with ongoing changes in tax legislation to ensure that I remain at the forefront of tax advisory.”


Member Spotlight

Cutting through complexity
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	Sandra Farhat

EY





Sandra Farhat, FTI, is a Partner in the Tax Controversy and Policy group at EY, following a 20-year career at the Australian Taxation Office. Sandra has been a member of the Institute since 2021.

In her own words, Sandra let us into the world of the ATO during the COVID-19 pandemic, and about her role at EY.

How did you get started in tax?

I joined the ATO as a graduate a long time ago. I wouldn’t say that I was always passionate about tax. Coming out of uni, I’d finished a law degree and was quite interested in making sure that I could put that to really good use. I knew the ATO had a great graduate program and it was one that I applied to.

The rest is history, as they say, and eventually I became an Assistant Commissioner at the ATO.

You later led the delivery of the ATO’s JobKeeper compliance program.

Yes, that was one of the final things I did at the ATO. That was a big high to leave on.

When COVID hit, before the government started to roll out stimulus, you could tell that the pandemic itself was going to be a once-in-a-lifetime event.

Our initial reaction at the ATO was to ensure that we were dealing with this life-changing event in a way that supported our people and clients.

In addition, we had to pivot in a quick timeframe once government had entrusted the ATO to deliver these stimulus measures for our society, in terms of both the economy and of people’s livelihoods.

I’m privileged and proud to be able to say that I contributed to what our government felt would be their key economic response to this event.

How did you navigate that experience and keep your head above water?

This was probably one of the most difficult times of my professional career.

One of the key factors that I think made it successful on the part of the ATO was the way people within the ATO were able to come together to deliver the measures. Everyone was all in on the delivery of it. Having that level of support around us, I think, that was part of what made it even remotely possible.

It’s one of those things that, when you’re in the thick of delivering it, you don’t always realise just how challenging and all-consuming it is going to be. You’re just forging on, reaching out for help when needed — which was always available — and just working your way through it.

The other key challenge that we had was that the ATO is an administrator whose primary responsibility is to collect revenue. This was a measure whereby we were giving stimulus to eligible organisations. So we were trying to achieve a balance between delivering this measure in an efficient, effective, easy-to-comply with way, while making sure that we were maintaining the integrity of the measure and having a robust compliance approach to ensure that people weren’t taking advantage.

There was real nuance and balance to how we tried to make it as easy to comply with as possible so we could deliver much-needed support, while making sure that we weren’t taking our eye off integrity and compliance.

Tell me about your approach to working with clients at EY.

I view my role, really, as a trusted adviser to clients. I’m there to give them information, to impart knowledge to them, to help them deal with risk on their end, and to manage their stakeholders.

My role is to be as transparent with clients as possible as well, so that they can make informed decisions and understand the system with which they’re dealing.

So I don’t have hidden agendas. I don’t have a particular line. My approach really is to say, “here’s the full spectrum of the particular issue. Here’s everything that we know about it, here are your options. Now let’s have a discussion about how we can help.”

It is about making sure clients and their stakeholders understand this complex system that they find themselves in.

Read the full story here: www.taxinstitute.com.au/membership/humans-of-tax/story#sandra
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The new ART: mid-year update

by Michael Bersten, Barrister


With around nine months in operation, it is now clearer than ever that practitioners need to approach the ART as not just the rebadged AAT, although it has evolved from it. Also, the ATO needs to update its public guidance on objections and litigation, which was arguably already dated, for the ART. Nuanced differences are emerging in a range of areas. Special attention needs to be given to enhanced obligations on litigants and their representatives of the Commissioner of Taxation and taxpayers and to the Common Procedures Practice Direction that replaces the AAT Tax Practice Direction. The ART legislation is illuminated by important explanations in the explanatory memorandum, such as in respect of the privilege against self-incrimination. Also, we now know that the ART Guidance and Advisory Panel will not deal with tax matters.



Introduction

The Administrative Review Tribunal (ART) has been up and running since 14 October 2024, so it is timely to update practitioners who may appear on behalf of clients (taxpayers and the Commissioner of Taxation) as to developments in practice and procedure in tax litigation.

While the statutory scheme for tax litigation in the ART largely follows the AAT model, practitioners must carefully read the new legislation, the explanatory memorandum to the Administrative Review Tribunal Bill 2024 and related consequential legislation (the EM), and the ART practice guidance in order to properly advise and represent their clients. Towards the end of this article, an interesting example is discussed concerning the privilege against self-incrimination that may be available to a witness.

Of greatest importance is for practitioners to start by considering Pt IVC of the Taxation Administration Act 1953 (Cth), which now operates almost like a code, although reference will still be required occasionally to the Administrative Review Tribunal Act 2024 (Cth) (ART Act), the Administrative Review Tribunal Regulations 2024 (Cth), and the Administrative Review Tribunal Rules 2024 (Cth).

This article will, however, not go over the legislation establishing the ART which was covered in an article in this journal last year,1 but will identify changes that have relevance in practice.

Obligations on practitioners

All practitioners and clients must take heed of the objective of the ART, as stated in s 9 ART Act:

“Objective

The Tribunal must pursue the objective of providing an independent mechanism of review that:

(a) is fair and just; and

(b) ensures that applications to the Tribunal are resolved as quickly, and with as little formality and expense, as a proper consideration of the matters before the Tribunal permits; and

(c) is accessible and responsive to the diverse needs of parties to proceedings; and

(d) improves the transparency and quality of government decision-making; and

(e) promotes public trust and confidence in the Tribunal.”

The obligations on parties and practitioners have been restated in broader terms than applied in the AAT, as stated in s 56:

“Parties and their representatives to assist Tribunal

Decision-makers and their representatives

(1) In a proceeding for review of a decision, the decision-maker and any person representing the decision-maker must use their best endeavours to assist the Tribunal to:

(a) make the correct or preferable decision in relation to the proceeding; and

(b) achieve the objective in section 9.

Other parties and their representatives

(2) A party to a proceeding in the Tribunal (other than the decision-maker in a proceeding for review of a decision) and any person representing the party must use their best endeavours to assist the Tribunal to achieve the objective in section 9.”

It is noteworthy that the obligations differ for the decision-maker and the applicant taxpayer. The s 56 obligations are explained in the EM.2 For reference and focus, these passages are stated in full:

“480. Subclause (1) provides obligations for the decision-maker and their representative. It is equivalent to subsections 33(1AA) and (1AB) of the AAT Act however the wording ‘correct or preferable decision’ has been added to underscore that the obligation does not merely extend to assisting the Tribunal to reach any decision, but rather the correct or preferable one. Otherwise, the operation and effect of the provision is the same.

481. Paragraph (1)(a) requires the decision-maker and their representative to use their best endeavours to assist the Tribunal to make the correct or preferable decision. This places a positive obligation on the decision-maker to help the Tribunal come to the correct or preferable decision, rather than the decision that might be most favourable for the decision-maker. It recognises that all decision-makers should be invested in delivering high quality government decision-making. It also aligns with the principles underpinning the Commonwealth’s model litigant obligations.

482. Paragraph (1)(b) requires the decision-maker and their representative to use their best endeavours to assist the Tribunal to achieve the objective in clause 9. This places a positive obligation on the decision-maker to assist the Tribunal to ensure, for example, that the review is fair and just and that it is conducted with as little formality as possible, particularly in circumstances where they are appearing opposite an unrepresented party. The decision-maker and their representative should not encourage the Tribunal to make orders that are inconsistent with its objective – for example, to summon information that will delay the proceeding without assisting the Tribunal to reach the correct or preferable decision.

483. Subclause (2) requires any other parties and their representatives do all they can to assist the Tribunal to achieve its objective under clause 9. A party who is not the decision-maker does not have an explicit obligation to assist the Tribunal to reach the correct or preferable decision. This different legislative requirement reflects the different role that parties and their representatives as opposed to the decision-maker have in Tribunal proceedings. The Tribunal ‘stands in the shoes’ of the decision maker and the Tribunal’s decision, once it has been substituted for the original decision, will become the decision of the decision maker. It therefore follows that the decision maker should (and would want to) assist the Tribunal to make a correct or preferable decision. This subclause is equivalent to subsection 33(1AB) of the AAT Act. It contains minor drafting changes, including to refer to the new objective in clause 9. These do not affect the operation or effect of the provision.” (emphasis added)

The significance of the obligation on the decision-maker (here, the Commissioner) to make the “correct and preferable” decision remains to be dealt with by the tribunal or a court. The author’s view is that s 56 is sending a clear signal, following other expectations in statute and in practice, that the Commissioner should not take an overly adversarial position at the expense of “getting it right” before the ART. Getting it right is the not negotiable priority.

It should be noted that para 480 of the EM says that s 56 “aligns with the principles underpinning the Commonwealth’s model litigant obligations”, which exist at common law and are also stated in the Attorney-General’s Legal Service Directions 2017 (Cth) under the Judiciary Act 1903 (Cth). However, the precise significance of this statement and of the amendments in s 56 remain at large until particular situations arise that engage the ART or a court.

Two specific litigant conduct obligations on which there is ART guidance are found in the practice directions (PDs), which are explained below. First, the requirement for the limitation of ART disputes to the real issues, and second, the obligations on parties and practitioners to adhere to timelines (these are dealt with in the next section).

Practice directions and guidance

The ART President may make PDs (s 36 ART Act). PDs provide guidance on practice and procedure in the ART.

The inaugural ART President, President Kyrou, who also holds a commission as Justice of the Federal Court, has made a number of PDs which are published on the ART website. Readers may also be interested in various articles and speeches published by the President on the website.

No PDs in tax cases

As was the case in the Administrative Appeals Tribunal (AAT), there is no longer a standalone tax PD. Instead, the President has determined that, unless exceptional circumstances apply, all proceedings, including tax matters, are subject to the Common Procedures PD. This PD continues with the scheme that tax litigators will be familiar with (see especially Part 7 Statements of Facts, Issues and Contentions).

It is worth mentioning the note to para 7.4:

“Note: In reviews of taxation decisions, the respondent should state with precision the extent, if any, to which the respondent agrees to confine the issues in dispute.”

This note puts into sharp relief a topic that has been raised from time to time in proceedings over the years that the Commissioner and his representatives place the taxpayer under the unnecessary burden of proving matters that are not in dispute, also wasting ART time resources.

The public position of the Commissioner is stated in the ATO Dispute Resolution Instruction Bulletin DR IB 2013/18,3 which requires appeal statements (which would cover ART Statements of Facts Issues and Contentions) to refer to the burden of proof provisions in s 14ZZO of the Taxation Administration Act 1953 (Cth) (and presumably s 14ZZK).

While it is statutorily correct that these provisions do place the burden on the taxpayer to prove that an assessment is excessive and what the assessment should be, it does not follow that, practically speaking, the Commissioner should insist on proof of matters which are not in dispute (let alone to address legal issues not in dispute).

The Commissioner’s policy is to seek to agree on statements of undisputed facts as early as possible,4 and where agreement is not possible to seek to identify those facts and questions in dispute.

Reference should also be made DR IB 2013/10, which applies the model litigant policy to tax and debt litigation to which the Commissioner is a party. Readers are referred to it as its terms fall outside the scope of this article.

Adherence to timelines

On 24 October 2024, President Kyrou published the following note:

“Note for legal and other representatives – Tribunal processes

…

Timeliness

…

What does this mean for you?

• All relevant material should be provided ahead of scheduled hearing dates and with sufficient time to enable consideration of the material before the hearing, and within timeframes specified in any directions.

• Where members agree to accept material following a hearing, the timeframe provided will be as short as the principles of procedural fairness permit.

• Requests for adjournment will be granted only where there is a good reason for doing so and it is fair to do so in all the circumstances. Parties should not assume a request for an adjournment will be granted. That is so even if all parties agree.

• Representatives will be expected to comply with Tribunal directions in the same way that they are expected to comply with court directions and should be aware that non-compliance may have serious consequences.

• Requests for additional time in which to provide material will be carefully considered. Parties to reviews should not assume requests will be granted. That is so even if all parties agree.

• Where parties are invited to nominate potential hearing dates, those dates should be as early as possible.

• Requests for a particular hearing modality should be accompanied by an outline of the reasons for the request and any supporting documentation where the request relates to the ability of a party to participate in the hearing other than by the nominated modality.”

Barristers and solicitors in litigation practice will not regard these propositions as unusual because they reflect judicial and tribunal policy and practice across Australia over the last 20 years, especially in the “just, quick and cheap” obligation in statute and supporting practices in case management.

What may be said to be unusual is that any reminder is needed, but clearly President Kyrou wants the ART to get off on the right foot and leave no legal or other representative in any doubt.

Practitioners should therefore not take any undertaking that they give to the ART lightly, and they must avoid the actuality or perception of undue delay or delaying tactics (such as to delay the payment of tax debts).

The enlarged role for ART Registrars

A matter that President Kyrou has advanced is the greater role for ART Registrars in areas that might be well-established in other Australian jurisdictions. If there ever was the luxury of a Deputy President or Member attending to procedural matters, it is likely to be curtailed.

Section 285 ART Act provides for the President to authorise Registrars to deal with a range of matters:

• extending the time for making an application for review;

• determining whether a person’s interests are affected by the decision to be reviewed, and whether it is appropriate for them to become a party;

• shortening or extending the time for the decision-maker to give the ART, and any other party, documents relevant to the review;

• conducting directions hearings;

• making a decision by consent; and

• dismissing an application for review where:

• the parties consent;

• the ART cannot review a decision;

• the applicant fails to pay an application fee within the prescribed period; or

• the applicant fails to proceed with an application or to comply with the ART Act or an order of the ART.

Transition to the ART

While the ART itself is up and running, some transitional matters remain to be attended to.

First, amendments to the Federal Court to take account of the ART currently rests with the Federal Court Rules Committee. In practice, reference in the current rules to the AAT should be taken to be to the ART.5

Second, and perhaps more significant, the ATO has not updated its guidance for the ART, save for stating in PS LA 2009/9 that references to the ART replace references to the AAT. There have been no other amendments that the author can find in ATO guidance, such as on objections (TR 2011/5) and for litigation (DR IB 2013/18), discussed in the previous section.

The required amendments should deal with the current ART legislation and practice guidance (discussed above) and ensure that all statutory references are current.

As noted earlier, the Common Procedures PD (in the note to para 7.4) requires the Commissioner and his representatives to “state with precision the extent, if any, to which the respondent agrees to confine the issues in dispute”.

In the author’s view, the Commissioner should review all ATO rulings and guidance on tax litigation relating to the ART (especially TR 2011/5, DR IB 2013/10 and DR IB 2013/18) to ensure that they require ATO officers and the Commissioner’s legal representatives in the ART to comply with the PD. Further, the Commissioner’s rulings and guidance require compliance with ss 9 and 56 ART Act and explain in practical terms what such compliance means having regard to practical examples.

This review should be undertaken with public consultation, including with the ART, The Tax Institute, the Law Council of Australia, and other relevant professional bodies.

No more guidance and appeals panel in tax matters

The author’s first article on the ART discussed the potential role for the guidance and appeals panel (GAP) based on the provisions of the Bills and the EM, noting the statements in the EM that judicial review may be preferable in tax litigation.

It is now clear that no application is available to refer a decision to the GAP (s 123(1) ART Act) in respect of tax decisions (see r 15(b) of the Administrative Review Tribunal Rules 2024).

Given that there is no power for the President to refer to the GAP without an application (s 128(1) ART Act), there can be no way to engage the GAP in a tax matter.6

Self-incrimination privilege

One cannot emphasise enough that important matters await discovery in the very detailed and helpful EM. One that the author happened across recently concerns the privilege against self-incrimination in ART proceedings.

Privilege against self-incrimination may arise where a witness is required to give evidence and there would, where such privilege is available, be an issue where the witness may refuse to answer questions or refuses to comply with a summons (an offence under s 116 ART Act).

Paragraph 779 of the EM, which concerns s 116, states:

“The specific reference to the privilege against self-incrimination that is at subsection 61(2) of the AAT Act has not been replicated. The current drafting practice is to not include any express legislative provision in relation to self-incrimination unless the intention is to override the privilege. This is because the privilege applies by default under common law unless expressly overridden by legislation.”

It follows that privilege against self-incrimination is not intended to be over-ridden. This is consistent with the approach (in the Migration Act 1958 (Cth) context) of the Full Federal Court in Migration Agents Registration Authority v Frugtniet7 and in Cross on evidence.8

The privilege against self-incrimination rules in the Evidence Act 1995 (Cth) do not apply in the ART because the ART is not a jurisdiction to which that Act applies. Also, the ART is not bound by the rules of evidence (s 52 ART Act).

Cross on Evidence (at para 25105) notes that a judge (so presumably, also the ART) may warn a witness that there is no obligation to answer incriminating questions. Also an objection may be made to the questions being answered. A question would then arise for the ART as to whether the danger to the witness of incrimination is:

“real and appreciable with reference to the ordinary operation of law in the ordinary course of things, not a danger of an imaginary or unsubstantial kind, having reference to some extraordinary and barely possible contingency so improbable that no reasonable person would suffer it to influence conduct.”

Conclusion

The last eight or so months have, despite a possible impression of “status quo” between the AAT and ART in tax matters, given rise to a number of interesting and important developments in tax litigation. We should “watch this space” over the coming months as it seems likely that we will have new insights into the ART, warranting a further update.

In that regard, the possibilities could be across a full range of taxpayers and disputes, from the largest to the smallest, because the ART is not limited by scale. On the one hand, the ART deals with very small disputes, even though the previous concept of a “tax small claims tribunal” in the AAT has not been enshrined in the ART architecture. On the other hand, the ART has demonstrated its capacity to deal with matters for very large taxpayers with significant disputes, such as in the recent transfer pricing case of Alcoa of Australia Ltd and FCT.9

As Abraham Lincoln quipped: “The best thing about the future is that it comes one day at a time.”

Much like tax litigation.

Michael Bersten

Barrister
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Small business CGT concessions: a closer look

by Adam Dimac, Special Counsel, Michael Parker, CTA, Partner, and Sara Shahin, Lawyer, Hall & Wilcox Lawyers


This article explores a number of specific topics within the small business CGT concession provisions. Those topics are, broadly: tips and tricks in relation to the connected entity/affiliate tests, and some examples of how it can go wrong; case authorities concerning what a liability is, and when it is related to an asset, for the purpose of the maximum net asset value test; passively held assets, and how to properly calculate the assets of an individual partner for the purposes of the maximum net asset value test; and a discussion, and warning, on Pt IVA in the context of structuring into the concessions.



Overview

The colloquial naming of the provisions found in Div 152 of the Income Tax Assessment Act 1997 (Cth) (ITAA97) as the “small business CGT concessions” (SBCGT concessions) is somewhat frustrating. Not because of the operation of Div 152, which does contain provisions for the reduction or elimination of capital gains tax for an increasingly small group of taxpayers. But because there is an even smaller (if not nominal) group of “small business” taxpayers that would have the capability of interpreting Div 152 without specialist (and usually expensive) help.

In that sense, as the SBCGT concessions were legislated for “small business” taxpayers, you could reasonably expect that they would be designed in a manner that would be easy enough to interpret by those same taxpayers. However, at least in their current format, most small business taxpayers would have little chance of navigating the provisions without some help. They are some of the most complex provisions that apply to “small business” taxpayers.

Most tax professionals would also readily admit that the provisions found in Div 152 are complex, and many simply do not stray into those murky waters. Even for those professionals that have read and applied the provisions many times, the task can be complex and time-consuming.

That being said, the SBCGT concessions are perhaps one of the most well-covered topics in terms of papers, presentations and seminars by tax professionals. That probably has a lot to do with the complexity of the provisions, but also the material amount of tax that can be reduced or eliminated when the provisions actually apply.

This article takes a closer look at some specific topics within the SBCGT concessions which are described in the abstract to the article set out above.

In this article the authors share some common misconceptions, practical advice, horror stories, and tips and tricks. This article will not explore the general operation of, and provisions within, the SBCGT concessions.

Addressing common issues with the connected entity/affiliate tests

Subject perhaps only to a preliminary analysis of the $2 million turnover test (ie whether the relevant entity is a “CGT small business entity”) and the maximum net asset value test (MNAVT), usually the first task when determining whether the SBCGT concessions will apply is an analysis of the connected entity and affiliate tests.

In fact, in most cases, that analysis will come first as it will impact whether an entity is a CGT small business entity and/or whether the MNAVT can be met.

In this part of the article, we will discuss some common issues with the connected entity and affiliate tests, provide some practical tips, and set out some common misconceptions that may save you time. We will not go through, in a general sense, the connected entity and affiliate tests.

Ask questions, gather materials

One of the more common issues with the connected entity and affiliate tests is a failure to properly consider, and test, all relevant entities and individuals in a taxpayer group.

In many cases, assumptions are made about an entity’s status, operations or the income that it has derived without those assumptions being properly tested. In other cases, entities are completely excluded from an analysis based on incorrect assumptions. A common example is a trust that has made income distributions for the past four years which, without a deeper analysis, indicates that it is not connected with a particular taxpayer (more about that below).

Being able to determine who the connected entities and affiliates of the “test taxpayer” are will generally involve two main steps — asking questions and gathering information, including:

• what business is being carried-on, and by what entity or entities;

• who owns the key business assets;

• details of all of the trusts within an immediate family group;

• details of trusts outside of an immediate family group in which key individuals have received a distribution (whether income or capital) in the prior four to five years;

• details of companies in which key individuals hold shares, or which they are directors of;

• details of any legal or tax partnerships in which key individuals, or their connected entities or affiliates, are partners;

• whether any of the entities described above carry on a business, hold passive investment assets, or are dormant; and

• whether key individuals carry on a business, or are involved in managing a business in key roles.

Once you have gathered this information, for any individuals and/or entities identified, the materials you might need to obtain include:

• financial accounts for all entities identified, and for any key individuals carrying on business as sole traders or in partnership;

• trust deeds and any amending documents;

• unit registers for unit trusts;

• all resolutions recording distributions of income and/or capital from trusts for the prior four to five years;

• company constitutions;

• share registers;

• ASIC searches; and

• any shareholder, unit holder or other agreements regulating the operation and management of entities and/or businesses.

With this information and the above materials, you should be in a position to start an analysis of the connected entity and affiliate tests.

Getting it right with trusts

Practical tips

As noted above, getting the connected entity test right for trusts will involve obtaining copies of:

• the trust deeds and any amending documents;

• financial accounts;

• all resolutions recording distributions of income and/or capital from trusts for the preceding four to five years; and

• in the case of corporate trustees, the company constitution, current ASIC searches, and shareholder registers.

It is a long list of materials, but each item is necessary to have on hand.

Affiliate test

A trust cannot be an affiliate of another entity. However, a trust may have an affiliate who is an individual or a company.1

It is also important to note that an individual or a company must carry on a business to be an affiliate. If the individual or company does not carry on a business, it will not be an affiliate.

Understanding this distinction can short-cut an analysis of the connected entity and affiliate tests for the purposes of determining whether the basic conditions in s 152-10 ITAA97 are satisfied.

For example, if it is known that a particular trust is not “connected with” a test individual or entity, there may be no need to test whether the trustee is an affiliate of that individual or entity, ie whether it acts, or could reasonably be expected to act, in accordance with directions or wishes, or in concert with, the test individual or entity in relation to its business, for the purposes of the affiliate test.

However, it should be noted that the question of whether a trustee acts or could reasonably be expected to act in accordance with the wishes of the test individual or entity is also relevant for determining if the trust is a connected entity.

Technical tips and horror stories for discretionary trusts

The rules for when an entity controls a discretionary trust for the purposes of the connected entity test are found in s 328-125(3) to (5) ITAA97.

Section 328-125(3) requires an analysis of whether the trustee of the trust acts, or could reasonably be expected to act, in accordance with the directions or wishes of another entity, its affiliates, or the entity together with its affiliates. Undertaking this analysis will require an understanding of who the trustee of the trust is, who the directors and shareholders of a corporate trustee are, who the appointors/guardians of the trust are, and whether there are any other indicators (outside of documentation) that suggest that a particular entity or individual controls a trustee.

This is where it becomes important to have at hand the long list of documents noted above.

Another way in which an entity can control a discretionary trust for the purposes of the connected entity test is found in s 328-125(4), which is reproduced below:

“(4) An entity (the first entity) controls a discretionary trust for an income year if, for any of the 4 income years before that year:

(a) the trustee of the trust paid to, or applied for the benefit of:

(i) the first entity; or

(ii) any of the first entity’s affiliates; or

(iii) the first entity and any of its affiliates;

any of the income or capital of the trust; and

(b) the percentage (the control percentage) of the income or capital paid or applied is at least 40% of the total amount of income or capital paid or applied by the trustee for that year.” (emphasis added)

For this test, it is important to have the financial accounts and all resolutions recording distributions of income and/or capital from trusts for the prior four to five years, and to read those resolutions carefully.

One issue (which the authors have seen arise in practice) is that the test for how the income and capital of a trust have been applied in any particular income year is an “or” test. That is, the test measures whether at least 40% of the total income or capital has been applied to, or for the benefit of, the test entity and/or its affiliates.

For example, if a trust has made a capital gain from the sale of an asset in a prior income year, part of the proceeds will likely have been treated as income of the trust and part as capital (usually the portion representing the cost of the asset to the trust). When deciding how to distribute the proceeds from the sale, the trustee may decide that it would like to distribute all proceeds from the sale, rather than to retain the cost of the asset as capital of the trust (a common scenario). Depending on how the trustee has resolved to treat those proceeds, this may require a distribution of income of the trust, as well as a distribution from the capital of the trust.

“. . . it also pays to be very careful about how trust resolutions are prepared . . .”

In that income year, the income from the capital gain may represent less than 40% of the total income of the trust. So, for the purposes of the test found in s 328-125(4), the recipient beneficiary will have received less than 40% of the total income of the trust paid or applied in that year. If the test stopped here and no other factors applied, that recipient beneficiary might not be taken to control the trust for the purposes of the connected entity test in s 328-125(4).

However, the trust may have distributed no capital in that same income year other than the proceeds from the sale (ie the cost of the asset). So, in that same income year, 100% of the total capital paid or applied by the trust has been paid or applied to the recipient beneficiary. Accordingly, that recipient beneficiary will be taken to control the trust for the purposes of the connected entity test in s 328-125(4).

This scenario could be avoided in a number of ways, including by the trustee resolving not to make a distribution from the capital of the trust, resolving that all of the proceeds from the sale were to be treated as income of the trust, or by distributing the capital to more beneficiaries such that each receives less than 40%.

However, this requires someone to read the trust deed in order to determine whether it has the necessary powers to make the distribution, to prepare the trustee resolution correctly and, most importantly, to forward plan. Sometimes that forward planning is unrealistic unless the CGT event to which the SBCGT concessions may apply is anticipated.

On the topic of trustee resolutions, in addition to forward planning (where possible), it also pays to be very careful about how trust resolutions are prepared in the year in which the relevant CGT event occurs (being the event in respect of which the SBCGT concessions may apply).

Another issue (which the authors have also seen in practice) is one where a trust could hypothetically meet the basic conditions for relief in s 152-10, but the manner in which the trustee resolves to distribute income and/or capital of the trust causes a failure to meet the basic conditions for relief, namely, the CGT concession stakeholder test.

For example, consider a scenario where:

• a trust has a corporate trustee in which the family matriarch and her husband hold shares equally and are both directors;

• the trust is, in effect and reality, controlled by the family matriarch and her husband;

• the trust holds 30% of the shares in a company (ie the object entity) which are sold in the relevant income year;

• the trust will, in the income year of the CGT event, have a positive amount of net income; and

• other than the basic condition found in s 152-10(2)(d), all other basic conditions in s 152-10 are met.

Section 152-10(2)(d) requires that:

“(d) just before the CGT event, either:

(i) you are a CGT concession stakeholder in the object entity; or

(ii) CGT concession stakeholders in the object entity together have a small business participation percentage in you of at least 90%.”

In the example scenario noted above, s 152-10(2)(d)(i) cannot be satisfied as the corporate trustee does not meet the definition of a “CGT concession stakeholder” in s 152-60 ITAA97.2 This is because it is not an individual (ie a natural person).

However, it is hypothetically possible that s 152-10(2)(d)(ii) could be met. If, in the income year in which the CGT event occurs, the trustee:

• did not make a distribution from the capital of the trust; and

• resolved to distribute 67% of the income of the trust (including any of the capital gain determined to be income) to the matriarch, and at least 23% to her husband,

s 152-10(2)(d)(ii) would be satisfied.

Pursuant to item 1 of the table in s 152-70(1) ITAA97, the trust has a direct small business participation percentage in the company of 30%. But, more importantly, under this hypothetical distribution scenario:

• the matriarch, as a natural person, can be a CGT concession stakeholder in the company (ie the object entity) pursuant to s 152-60 ITAA97;

• pursuant to s 152-75 ITAA97, the matriarch would have an indirect small business participation percentage in the company of 20.1% (ie 30% multiplied by 67%);

• the matriarch would therefore be a “significant individual” in the company for the purposes of s 152-50 ITAA97 and also a CGT concession stakeholder in the company (ie the object entity) pursuant to s 152-60 ITAA97; and

• the matriarch and her husband would have a combined small business participation percentage in the trust of 90%.

Notably, the matriarch’s husband would also be deemed to be a CGT concession stakeholder in the company pursuant to s 152-60(b) — which may be relevant, depending on which of the SBCGT concessions is utilised.

However, imagine a scenario where, instead of resolving to distribute 67% of the income of the trust (including any of the capital gain determined to be income) to the matriarch and 23% to her husband, the trustee decided to distribute that income equally (ie 50/50) to them. Perhaps this decision is made because “this is how we do it every year” or “it allows us to benefit from marginal tax rates”.

In that scenario, s 152-10(2)(d)(ii) would not be satisfied. The matriarch and her husband would each only have an indirect small business participation percentage in the company of 15% (ie 30% multiplied by 50%). Therefore, neither of them would be:

• a “significant individual” in the company for the purposes of s 152-50; nor

• a CGT concession stakeholder in the company (ie the object entity) pursuant to s 152-60.

If this scenario, and in particular the decision to distribute trust income equally to the wife and husband, sounds all too realistic, that is because it is: this is an example from an actual scenario that the authors have dealt with.

At this point, it is worth reiterating that, where a trust has made a capital gain that may qualify for the SBCGT concessions, it pays to be very careful about how trust resolutions are prepared in the year in which the relevant CGT event happens.

Quick tips and tricks

Affiliates

As noted above, trusts, partnerships and superannuation funds cannot be an affiliate of another entity. However, a trust, partnership or superannuation fund may have an affiliate who is an individual or a company.3

Also, an individual or a company can only be an affiliate if the individual or company carries on a business.

Understanding this distinction can short-cut an analysis of the connected entity and affiliate tests for the purposes of determining whether the basic conditions in s 152-10 are satisfied.

Annual turnover

As in some of the cases discussed below, when it comes to measuring whether the basic conditions in s 152-10 are met, every dollar counts.

One common misconception is that the calculation of annual turnover in s 328-120 ITAA97 is a calculation of “top line revenue”. However, annual turnover in s 328-120 only includes ordinary income that an entity derives in the ordinary course of carrying on a business.

Genuine capital gains, for example, which are statutory income,4 would not be included in the calculation of annual turnover pursuant to s 328-120.

GST is excluded from the calculation,5 as are amounts derived from the sale of retail fuel (a very important exclusion from some businesses).

There are also rules that deem an amount of ordinary income an entity derives from any dealing with an “associate” to be the amount of ordinary income the entity would derive from the dealing if it were at arm’s length.6

While very specific, all of these adjustments can make a difference in terms of whether an entity meets the $2 million turnover test (ie whether the relevant entity is a “small business entity” for the purposes of s 152-10(1AA)).

Aggregated turnover

An entity’s aggregated turnover for the purposes of s 328-115(1) ITAA97 is the sum of all annual turnovers in s 328-115(2), excluding amounts in s 328-115(3).

Included in the calculation of aggregated turnover pursuant to s 328-115(2) is the entities own annual turnover, as well as the turnover of entities that are connected with the first entity, and also an entity that is an affiliate of the first entity. This is where it can save time to understand that trusts, partnerships and superannuation funds cannot be an affiliate of another entity.

Amounts that are excluded from the calculation of aggregated turnover pursuant to s 328-115(3) are:

• amounts derived in the income year by the test entity or another entity from dealings between each other while the other entity is connected with the test entity or is an affiliate of the test entity;

• amounts derived in the income year by another entity from dealings between that entity and another entity while each entity is connected with the test entity or is an affiliate of the test entity; and

• amounts derived in the income year by another entity while that entity is not connected with the test entity or is an affiliate of the test entity (eg where an entity only becomes connected with the test entity part-way through an income year).

This is where it becomes important to have financial accounts for all of the entities in a “group”, and to understand whether there are dealings between them. While s 328-115(3) may exclude amounts from the calculation of aggregated turnover, those same amounts (or deemed arm’s length amounts) derived from dealings between related parties may be included by s 328-120(4) ITAA97.

MNAVT: what is a liability and when is it related to an asset?

What does the legislation state?

The MNAVT is set out in s 152-15 ITAA97. Relevant to that test, the meaning of the “net value of the CGT assets” of an entity is set out in s 152-20 ITAA97.

Section 152-20(1)(a) is reproduced below:

“(1) The net value of the CGT assets of an entity is the amount (whether positive, negative or nil) obtained by subtracting from the sum of the market values of those assets the sum of:

(a) the liabilities of the entity that are related to the assets …” (emphasis added)

The balance of this section of the article is a brief summary of some case law on the question of what a liability is, and when is it related to an asset, for the purposes of s 152-20(1)(a). In doing so, this article will not comment in detail on s 152-20(1)(b) (which sets out specific provisions that are taken into account when determining the net value of the CGT assets of an entity) or on s 152-20(2) to (7).

FCT v Byrne Hotels Qld Pty Ltd

In FCT v Byrne Hotels Qld Pty Ltd,7 Byrne Hotels Qld Pty Ltd sought to sell its Glenmore Tavern business, and a related entity, Halgalemo Pty Ltd, sought to sell the land on which the business operated. A real estate agent and lawyer were engaged in relation to the proposed sale of the hotel business.

On 24 October 2003, the contracts of sale were entered into by the parties. Settlement of the contracts occurred on 19 January 2004.

The lawyer issued three invoices to the taxpayer as follows:

1. invoice dated 28 October 2003 for $4,108.48;

2. invoice dated 28 November 2003 for $8,049.53; and

3. invoice dated 17 December 2003 for $3,448.47.

On 15 January 2004, the real estate agent issued an invoice to the taxpayer. The commission payable to the real estate agent was payable under the real estate agent’s contract on completion of the contract of sale. Accordingly, the commission was paid by the taxpayer on 19 January 2004 on settlement of the contract.

The taxpayer lodged an income tax return for the 2004 income year recording a CGT event and a net capital gain of zero dollars. In so doing, the taxpayer asserted an entitlement to the SBCGT concessions.

The taxpayer contended that the SBCGT concessions were available to it as the net value of the CGT assets of the taxpayer and the net value of the CGT assets of entities connected with the taxpayer (and affiliates) did not exceed $5 million.8 This position was dependent on treating (at least some of) the real estate agent and lawyer’s fees as liabilities for the purposes of former s 152-20(1) ITAA97. In this regard, the taxpayer contended that contingent liabilities should be taken into account for the purposes of former s 152-20(1).

The Commissioner’s position was that the only liabilities that may be taken into account for the purposes of former s 152-20(1) were obligations incurred at a time immediately before the CGT event (ie the “just before” time). The Commissioner contended that contingent liabilities did not fall into that category.

The Full Federal Court unanimously found that the lawyer’s fees incurred for work done prior to the “just before” time (being the time at which the contracts were executed and, relevantly, the time that CGT event A1 occurred) were liabilities included in the MNAVT for the purposes of former s 152-20(1). This was notwithstanding that the lawyer did not issue the earliest of its three invoices for this work until four days after the contracts were executed. Relevantly, it was noted that “[t]he only event or contingency that needed to occur for the fees to become due and payable was for Byrne Hotels to be sent an invoice”.

In respect of the lawyer’s fees incurred for work done after the “just before” time (being the time at which the contracts were executed and, relevantly, the time that CGT event A1 occurred), the Full Federal Court unanimously found that they were not liabilities included in the MNAVT for the purposes of former s 152-20(1).

By majority, with Bennett J dissenting, the Full Federal Court found that the real estate agent’s fees were liabilities included in the MNAVT for the purposes of former s 152-20(1).

Dowsett and Greenwood JJ were of the view that the “obligation” to pay the commission fee (to discharge the burden of the real estate contract) was a provisional obligation, and stated:

“124. The obligation to pay the agreed commission or, put differently, discharge the burden of the contract, was a provisional obligation. However, it is important to recognise that just before the CGT disposal event occurred by entering into the written instruments with MGW thus giving legal effect to the decision to sell on the terms of the contracts, the obligation had arisen subject to the formal step of signing. The further provisional aspect of the obligation was the contingency of the post-CGT events of either completion or client default under the contract of sale and consequent termination by the buyer, or non-completion of the contract in circumstances where the deposit (either in whole or in part) is liable to forfeiture, or mutual agreement between the parties to the contract to bring it to an end.”

Their Honours recognised that completion, client default under the contract and termination, or otherwise non-completion by default or mutual agreement, were all liable to bring that contract to an end (which appeared to render the obligation to pay the commission “contingent” or “provisional”)

However, these matters were viewed by their Honours as qualifications on the obligation to pay the commission fee at that point in time, not as matters which remained provisional/contingent to the liability. Also relevant was that, on the facts of this matter, the taxpayer was a willing and ready seller and the buyer was a ready and willing buyer.

Their Honours noted that the source of the “obligation” to pay the commission fee “just before” the contract was signed was “to be found in the mutual bundle of rights and obligations cast upon the parties by their exclusive agency contract, out of which the obligation to pay the agreed commission arose”, and the taxpayer accordingly was burdened with that obligation just before the CGT event.

The Commissioner’s views on the issue of contingent liabilities are set out in TD 2007/14 and, in particular, para 19G:

“19G. Although the Court referred to ‘contingent liabilities’ as relevant for the purpose of the net asset calculation under subsection 152-20(1), it is clear that the judges were contemplating presently existing legal or equitable obligations where the only contingency is enforcement (the solicitor’s fees) or obligations that are technically, but not ‘truly’, contingent because the contingencies are formalities or procedural matters where nothing remains to be done by the relevant party to perfect its entitlement (the agent’s commission). As such, the Commissioner is of the view that the decision does not stand for any principle that contingent liabilities in general fall within the meaning of the term ‘liabilities’ for the purpose of subsection 152-20(1). A ‘truly contingent’ liability in the sense of a future or potential obligation, expectancy, or liability that is otherwise uncertain as a theoretical and practical matter will not be included as a liability for the purpose of subsection 152-20(1).” (emphasis added)

Bell v FCT

In Bell v FCT,9 the Bell Family Trust (the trust) made a gross capital gain of $6,018,221 on the sale of certain units held in the Barry Plant Holdings Unit Trust (BPHUT) and the Plant Bell Unit Trust (PBUT) (collectively, the units) during the 30 June 2007 year.

The issue in dispute was whether the SBCGT concessions were available to reduce the capital gain.

Before the Full Federal Court,10 the primary issues in dispute were whether certain alleged liabilities reduced the net value of the CGT assets to below the $5 million threshold of the MNAVT (under the old rules). Those liabilities where:

• the debt of $2,018,000 claimed to be owed by the trust to the BPHUT; and

• the balance in an Adelaide Bank account, the specific issue being whether the debit balance of $1,085,824 in the Adelaide Bank account related to the credit balance of $1,252,112.

In respect of the debt of $2,018,000, Bell, as a director of the trustee, resolved to distribute $2,018,000 from the capital of the trust to himself as beneficiary to enable him to contribute $1,000,000 to his superannuation fund and to pay off the debt on his spouse’s principal residence.

As the trust did not have sufficient cash resources to pay the distribution, a bank lent the sum of $2,018,000 to Barry Plant Holdings Pty Ltd (BPH) which in turn lent the same sum to the trust. The funds were, by direction, disbursed by the bank directly to the Bell’s superannuation fund and to the mortgage account of Bell’s partner.

The effect of the arrangement was that the trust owed $2,018,000 to BPH (as trustee for the BPHUT), and BPH (in that capacity) owed $2,018,000 to the bank.

The Full Federal Court concluded that the trust’s debt of $2,018,000 to the BPHUT did not relate to the CGT assets of the trust within the meaning of the s 152-20(1)(a). Relevantly, the Full Federal Court stated:

“40. Returning to the facts of the present case, there is no need for us to investigate the issues which potentially arise where the asset arising from a borrowing is the cash itself, mixed into and used as part of the general cash resources of the taxpayer concerned. What actually happened here was that, as part of the one series of transactions on a single day, the borrowed funds were applied directly by Macquarie Bank to the appellant’s own end purposes. Although, as a matter of accounting, the records of the Trust ultimately (although not, it seems, originally — as the result of a mistake) showed that the sum of $2,018,000 had been disbursed to the appellant pursuant to the distribution resolution of October 2006, in fact no money ever passed through the Trust. It may be correct to conclude that the Trust never had an asset to which the debt to the BPHT related. It is, however, sufficient to note that any such asset had been disposed of (to the appellant) on 13 March 2007, and that, ‘just before the CGT event’ there was no asset to which the liability to the BPHT related.

41. The error into which the primary judge fell, in our respectful view, was to regard the Trust’s purpose — that of preserving its existing assets — as dispositive of the question arising under s 152-20. In a situation in which the trustee of the Trust had resolved to make a distribution of capital, his decision to borrow funds rather than to use the existing resources of the Trust gave rise to a relation between the liability arising from the borrowing and the borrowed funds in the hands of the Trust. But, that purpose having been effected by disposing of the cash which represented the borrowing, there was not, in our view, a relevant ongoing relation between the liability and the generality of the assets of the Trust for no other reason than that the decision to borrow was made in the alternative to using existing resources. This conclusion, and the analysis on which it is based, is not affected by characterising the thinking of the trustee as one involving the protection or maintenance of the existing CGT assets of the Trust.” (emphasis added)

Similarly, the debit balance of $1,085,824 in the Adelaide Bank account was excluded. In respect of the Adelaide Bank account, in the first instance,11 the Administrative Appeals Tribunal (AAT) found as follows:

“32. The balance of the evidence does not support the Applicant’s contention. An Adelaide Bank advice on which the Applicant relies described a Total Balance Outstanding (Loan minus Offset) of $1,608.24 as at 1 April 2007. However, that advice showed that the balance comprised a Loan Balance and an Offset Balance, an amount of interest that would have accrued and an Offset benefit (interest saved) and a net interest accrual for a month. Such a presentation does not suggest a single account. If there was only one account, a single balance could be expected and little, if any, purpose is served by identifying amounts of interest that would have accrued and interest that has been saved. Other Adelaide Bank records disclose two accounts with separate account numbers, one with a debit balance and one with a credit balance. Further, those records show that there were transfers between the accounts. These records are not consistent with an assertion that there was a single facility that was $166,288 in credit.

33. The account with the debit balance reflects borrowings used to purchase the Applicant’s residence (owned by his spouse). This asset is not included in the maximum net asset value calculation. Accordingly, the debt of $1,085,824 is not included either. The fact of multiple accounts with the one institution, with or without an interest offset link or arrangement, does not of itself make an account with a debit balance a liability related to another account with a credit balance. If funds in the credit balance account are the product of drawings from the debit balance account, then the liability would relate to the asset. In the present circumstances, the liability has its origins in moneys borrowed to purchase a residence. It is that asset to which it is related.” (emphasis added)

Importantly, the findings of the AAT were that the debit of $1,085,824 reflected borrowings used to purchase Bell’s residence, an asset which was not included in the MNAVT.

Ultimately, the Full Federal Court did not overturn the findings of the AAT with respect to the Adelaide Bank accounts.

Phillips and FCT

In Phillips and FCT,12 the taxpayer was a director and shareholder of a series of companies. Specifically, he was a director and shareholder of P Price and Co Pty Ltd (PP&C), a sole director and shareholder of GRP Nominees Pty Ltd and a director of Phillips Fabrications Pty Ltd (PF). He was also a director of G & M Phillips Family Pty Ltd, the corporate trustee for the Phillips Family Trust.

On 30 January 2006, the taxpayer sold his shares in PF to the Phillips Family Trust for $3.4 million.

PP&C was also the owner of real property from which PF carried on its business. On 30 January 2006, it mortgaged the property to a bank for a loan of $1.4 million to be made to the Phillips Family Trust. This loan was credited to the trust’s bank account on 1 February 2006.

The issue in dispute was whether the liability for the loan of $1.4 million could be taken into account for the purposes of the MNAVT. In this regard, the taxpayer argued that, on the execution of the mortgage over the land owned by PP&C, there existed a contingent liability on the part of PP&C which reduced its asset position by $1.4 million.

To put the outcome of this case very briefly, the AAT concluded (with reference to Byrne13) as follows:

• at the time of the CGT event (that is, the sale of the shares), the loan had not in fact been made, nor had any event arisen which might have led to the bank seeking to execute its rights under the mortgage against the Phillips Family Trust, as opposed to recourse against other entities which had offered securities to secure the advance (that is, P Price & Co Pty Ltd);

• for a liability to be taken into account under the test, a relationship must exist between the liabilities and assets of the entity in issue (that is, the Phillips Family Trust), and not any assets held by other connected entities (that is, P Price & Co Pty Ltd); and

• in particular, the test requires that a relationship exist between the liabilities and assets of the entity in issue, not any assets held by other connected entities. However, in this case, the advance was made to one entity (the Phillips Family Trust) and the mortgage was over land owned by another entity (P Price & Co Pty Ltd).

Pivotal to this conclusion was that, at the time of the CGT event on 30 January 2006, the loan had not been made, nor had any event arisen, which may have led the bank to seek to enforce its rights under the mortgage. Further, the advance was ultimately made to one entity, and the mortgage was over land owned by a different entity.

Consistent with the Commissioner’s views in TR 2007/14 in respect of contingent liabilities, in this case, the AAT stated as follows in respect of Byrne:

“20. Superficially, if one simply holds that Byrne Hotels is authority for the proposition that contingent liabilities can be used to reduce value prior to a CGT event then the Applicant should succeed. However, that is not what the Court held.”

Other cases

While not discussed in detail in this article, some other cases which have considered this issue include:

• Hookey and FCT;14

• Excellar Pty Ltd and FCT;15 and

• Track and FCT16 (this case also considered the application of Pt IVA of the Income Tax Assessment Act 1936 (Cth) (ITAA36)).

TD 2007/14 and TR 2015/4

TD 2007/14 sets out the Commissioner’s views on what “liabilities” are included in the calculation of the “net value of the CGT assets” of an entity in the context of s 152-20(1).

TR 2015/4 sets out the Commissioner’s views on unpaid present entitlements and the MNAVT. Substantial parts of that ruling refer to arrangements involving sub-trusts which, as at the date of this article, should be read in the context of the findings of the AAT in the first instance in Bendel and FCT.17

TD 2007/14 and TR 2015/4 are not discussed any further in this article, but are important publications as they set out the Commissioner’s views on matters that are relevant to determining what a liability is, and when is it related to an asset, for the purposes of s 152-20(1)(a).

Diving deeper into passively held assets

Section 152-10 ITAA97 sets out what are generally referred to as the “basic conditions” that must be satisfied for the SBCGT concessions to apply.

Section 152-10(1)(c) is reproduced below:

“(c) at least one of the following applies:

(i) you are a CGT small business entity for the income year;

(ii) you satisfy the maximum net asset value test (see section 152-15);

(iii) you are a partner in a partnership that is a CGT small business entity for the income year and the CGT asset is an interest in an asset of the partnership;

(iv) the conditions mentioned in subsection (1A) or (1B) are satisfied in relation to the CGT asset in the income year;” (emphasis added)

The balance of this article focuses on s 152-10(1A) and issues that can arise for partners in a partnership.

Passively held assets: affiliates and entities connected with you

Section 152-10(1A), which addresses passively held assets of affiliates and connected entities, states as follows:

“Passively held assets — affiliates and entities connected with you

(1A) The conditions in this subsection are satisfied in relation to the CGT asset in the income year if:

(a) your affiliate, or an entity that is connected with you, is a CGT small business entity for the income year; and

(b) you do not carry on a business in the income year (other than in partnership); and

(c) if you carry on a business in partnership — the CGT asset is not an interest in an asset of the partnership; and

(d) in any case — the CGT small business entity referred to in paragraph (a) is the entity that, at a time in the income year, carries on the business (as referred to in subparagraph 152-40(1)(a)(ii) or (iii) or paragraph 152-40(1)(b)) in relation to the CGT asset.”

The conditions in s 152-10(1A) are, in effect, additional conditions that must be met where (broadly) a CGT event happens to an asset that is being used in a business that is being carried on by an affiliate or a connected entity.

Much like the “basic conditions”, taxpayers need to undertake a “check box” like approach to confirm that all of the conditions in s 152-10(1A) are met.18

One of the conditions, found in s 152-10(1A)(d), is that:

“(d) in any case — the CGT small business entity referred to in paragraph (a) is the entity that, at a time in the income year, carries on the business (as referred to in subparagraph 152-40(1)(a)(ii) or (iii) or paragraph 152-40(1)(b)) in relation to the CGT asset.”

This paragraph requires that:

• a business is being carried on in relation to an asset (by an affiliate or a connected entity); and

• the asset needs to be an “active asset”; either by:

• if the asset is not an intangible asset, being used, or held ready for use, in the course of carrying on a business by the affiliate or connected entity (see s 152-40(1)(a)(ii) or (iii)) ITAA97; or

• if the asset is an intangible asset, being inherently connected with a business that is carried on by the affiliate or connected entity (see s 152-40(1)(b) ITAA97).

In essence, the relevant asset needs to meet a somewhat abridged version of the active asset test found in s 152-40.

The question of whether an asset meets the active asset test found in s 152-40 was considered by the Full Federal Court in Eichmann v FCT19 (Eichmann).

The asset in question in Eichmann was real property that was used for the storage of equipment, vehicles, tools and materials in a business of building, bricklaying and paving.

The Commissioner’s position, in summary, was that the property did not satisfy the active asset test found in s 152-40 as the connection between the use of an asset and the carrying on of a business was not “direct and immediate”. In the Commissioner’s view, the storage of equipment on the property to be used in business activities carried on elsewhere would not meet the test.

However, the Full Federal Court found that, for the purposes of s 152-40(1)(a):

• it is sufficient if the asset is used at some point in the course of the carrying on of an identified business, and statutory context does not justify a different approach;

• the provision does not impose a requirement that the use of the relevant asset takes place within the “day to day or normal course of the carrying on of a business”. Nor does it require a relationship of “direct functional relevance” between the use of an asset and the carrying on of a business; and

• even if its construction of the provision was incorrect, the use of the taxpayer’s property bore “direct functional relevance to the carrying on of the normal day to day activities” of the identified business.

Perhaps more importantly, in coming to its decision, the Full Federal Court stated that the relevant provisions should be construed beneficially, rather than restrictively, in order to promote the purposes of the SBCGT concessions.

While Eichmann considered s 152-40(1)(a), and not s 152-10(1A)(d), it is nevertheless a relevant decision.

On a technical basis, s 152-10(1A)(d) refers to parts of s 152-40(1)(a).

On a practical level, in many instances, the avenue to access the SBCGT concessions found in s 152-10(1A) (ie passively held assets of affiliates and connected entities) will arise in circumstances where the relevant asset is real property.

A common example includes farming land owned by one or more taxpayers (often individuals or a trust, so that access to the 50% general CGT discount is maintained) where that farming land is being used in a business being carried on by a “related party” entity.

Of course, that related party entity needs to meet either the connected entity or affiliate test (as discussed above, those tests are usually the first task when determining whether the SBCGT concessions will apply) and needs to be a CGT small business entity.

Passively held assets: partnerships

One issue that can arise in the context of partnerships is how to properly calculate the assets of an individual partner for the purposes of the MNAVT.

A partnership will be taken to be connected with a taxpayer if the taxpayer alone, or together with its affiliates, has the right to receive at least 40% of the net income of the partnership.20 Where this is the case, the net value of the taxpayer’s interest in the partnership would not be included in the MNAVT.21 However, all of the partnerships assets would be.

The vital question then is: what are the partnership’s CGT assets?

Consider a scenario involving:

• a husband and wife in a farming business partnership, with equal entitlements to the net income of the partnership; and

• the partnership business being conducted on land, with a market value of $6.1 million, jointly owned by the husband and wife (ie both are registered on title).

For the purposes of s 328-125(2)(a)(ii) ITAA97, the partnership is a connected entity of both the husband and wife. If the land is truly a partnership asset (which is an uncertain taxable and legal fact), then, ignoring any other factors, both the husband and wife will fail the MNAVT as the net value of their CGT assets would be at least $6.1 million.

This result is questionable. At the very least, it seems an unfair result that the market value of the land is fully included in both partners’ MNAVT calculations (ie double counting). However, it is also questionable where this is the correct outcome at law.

A partnership is, generally speaking, not a separate legal entity and is not liable to pay tax.22 Rather, the partners in a partnership are required to include the relevant proportion of the “net income” of the partnership in their own assessable income.23

Similarly, for CGT purposes, any capital gain or capital loss from a CGT event happening in relation to a partnership or one of its CGT assets is made by the partners individually.24 This is why, for example, the Commissioner providers special administrative treatment for “no goodwill” professional partnerships.

In FCT v Everett,25 the High Court states:

“7. Although a partner has no title to specific property owned by the partnership, he has a beneficial interest in the partnership assets, indeed in each and every asset of the partnership [Canny Gabriel Castle Jackson Advertising Pty Ltd v Volume Sales (Finance) Pty Ltd [1974] HCA 22; Livingston v Commissioner of Stamp Duties (Qld) [1960] HCA 94].”

With reference to the above scenario, there is therefore a serious legal question about whether, for the purposes of the MNAVT, the land is (or can be) and asset of the partnership, or, alternatively, whether it is an asset of the partners.

If it is the latter, each of the husband and wife in the above scenario would include only half of the value of the land in their MNAVT calculations. This would, in the view of the authors, be a fair and reasonable outcome.

It is also an outcome which, in the view of the authors, would result from an interpretation of the SBCGT concession provisions that is consistent with Eichmann.

Structuring into the concessions: managing Pt IVA issues

Danger!

Any suggestion of “structuring” into the SBCGT concessions should be approached with caution. To put it simply, taking active steps to structure into the concessions (and more specifically, to meet the basic conditions for relief) is likely to attract the attention of the ATO and Pt IVA risks.26

A (bad) example that the authors have seen in practice is where an individual or entity commences or purchases a small (and usually hardly profitable) business slightly prior to, or during, the year of a CGT event, so that the individual or entity meets the definition of a CGT small business entity.

This is the sort of thing that the authors are aware has previously come before the general anti-avoidance rules (GAAR) panel and, more importantly, in those cases, the GAAR panel has made findings that Pt IVA would apply. However, there are some circumstances (including the one noted above) where steps may need to be taken to ensure that the SBCGT concessions will apply, or that they will apply in a particular way.

In this sense, you could say that one should fall into the SBCGT concessions (perhaps with some manoeuvring to make sure you fall into the right place), rather than jump. Accordingly, the balance of this section of the article will not discuss how a taxpayer might “structure” into the SBCGT concessions. Instead, the following is discussed:

• an example where, in the authors’ opinion, decisions made prior to the end of an income year to ensure access to the SBCGT concessions should not attract the application of Pt IVA; and

• an example of what is understood to be a common practice in terms of making choices about the order in which to apply the SBCGT concessions, and how Pt IVA may apply to that scenario.

A trustee’s resolutions

Setting aside a general discussion about the application of Pt IVA to a trustee’s discretionary decision about how to distribute income (which has recently become a very topical issue), there are circumstances where that decision will have a direct impact on whether the basic conditions for relief in s 152-10 can be met.

That is the scenario where a trust could hypothetically meet the basic conditions for relief in s 152-10, only if the trustee resolves to distribute income and/or capital of the trust in a manner which will cause the CGT concession stakeholder test to be met.

For the purposes of Pt IVA, s 177C ITAA36 sets out when a taxpayer will obtain a “tax benefit” in connection with a scheme. Relevantly, a tax benefit for the purposes of Pt IVA will not include:27

“(i) the non-inclusion of the amount in the assessable income of the taxpayer is attributable to the making of a declaration, agreement, election, selection or choice, the giving of a notice or the exercise of an option (expressly provided for by this Act or the Income Tax Assessment Act 1997) by any person, except one under Subdivision 126-B, 170-B or 960-D of the Income Tax Assessment Act 1997;”

To put it more simply, if a taxpayer makes a “declaration, agreement, election, selection or choice” that is available to it under the ITAA97 or the ITAA36, which results in an amount not being included in its assessable income, that will not give rise to a tax benefit for the purposes of Pt IVA. However, there is an exclusion to the exclusion, where:28

“(ii) the scheme was not entered into or carried out by any person for the purpose of creating any circumstance or state of affairs the existence of which is necessary to enable the declaration, agreement, election, selection, choice, notice or option to be made, given or exercised, as the case may be;”

To put this more simply, the exclusion will not apply where the relevant scheme includes a taxpayer taking steps to create the circumstance or state of affairs, the existence of which is necessary to enable the declaration, agreement, election, selection or choice to be made.

Where a taxpayer meets the basic conditions for relief under the SBCGT concessions, a mere choice to apply the concessions to reduce or eliminate a capital gain will not be a tax benefit for the purposes of Pt IVA, as the exclusion in s 177C(2)(a) would apply (and the exclusion to that exclusion would not apply).

But, if the taxpayer took steps to ensure that the basic conditions for relief under the SBCGT concessions would be met, it has (depending on the precise scheme and circumstance) taken steps to create the circumstance which is necessary to enable it to make the choice to apply the SBCGT concessions. This, in essence, is why any “structuring into the concessions” should be approached with caution.

A question arises about how these provisions of Pt IVA would apply where a trustee resolves to distribute income and/or capital of the trust in a manner which will cause the basic conditions in the SBCGT concessions to be met (namely, the CGT concession stakeholder).

On one view, the trust has not simply made a choice available to it under the ITAA97 to apply the SBCGT concessions. An additional step has been taken, likely after the relevant CGT event but sometime before 30 June in that year, to enable the trust to make that choice.

In the humble opinion of the authors, absent other factors, this scenario should not attract the application of Pt IVA.

Importantly, the SBCGT concessions, and in particular item 3 of the table in s 152-70(1), clearly contemplate that a decision of a trustee made at any time “during the income year” in which CGT event occurs may impact an entity’s direct small business participation percentage in the trust. It follows that this decision may impact whether the CGT concession stakeholder test and, accordingly, the basic conditions for relief, are met.

In other words, item 3 of the table in s 152-70(1) contemplates that a decision may be made by a trustee after a CGT event, but before the end of the income year, which may allow a choice to be made (the choice being whether, and/or how, to apply the SBCGT concessions).

Arguably, if Pt IVA were to apply to this scenario, it would essentially involve a “reading-down” of the circumstances in which the SBCGT concessions may apply where a trust is involved. In this regard, the authors refer to the statements of the Full Federal Court in Eichmann about the need to interpret the provisions of the SBCGT concessions beneficially.29

In any event, this is an interesting hypothetical scenario which (as far as the authors are aware) has not yet come before the courts — and hopefully will never do so.

The order in which to apply the concessions

If the 15-year exemption in Subdiv 152-B ITAA97 does not apply, a taxpayer has a choice about the order in which to apply the other SBCGT concessions (ie the 50% reduction, the small business roll-over, and the retirement exemption).30

If an individual chooses to disregard a capital gain under the small business retirement exemption in Subdiv 152-D ITAA97, and they are under 55 years old before that choice is made, they will need to contribute an amount into a complying superannuation fund.

If the individual is over 55 years old when the choice is made, they do not need to contribute an amount into a complying superannuation fund, but can take a cash payment.

In some cases, a taxpayer may not want to make a contribution into a complying superannuation fund. Presumably, this has nothing to do with tax (as the superannuation environment, and any growth on the contribution, is concessionally taxed) and everything to do with accessing cash.

For individuals approaching the age of 55 (usually at least 53 years old), the authors are aware of the following common industry practice:

• rather than making the choice to apply the small business retirement exemption in Subdiv 152-D, a choice will be made to apply the small business roll-over in Subdiv 152-E;

• a replacement asset is not acquired within two years of the CGT event (being the end of the replacement asset period in most scenarios), triggering CGT event J5;31

• a choice is made to apply the small business retirement exemption in Subdiv 152-D to the gain from the CGT J5 event; and

• at the time that this choice is made, the individual is 55 years old and does not need to make a contribution into their superannuation fund.

In the context of Pt IVA, one might consider that all that has occurred is a series of choices available under the ITAA97 being made; therefore, no tax benefit for the purposes of Pt IVA has been obtained as the exclusion in s 177C(2)(a) would apply.

An alternative view is that the exclusion to that exclusion would apply, as the individual has not simply made a choice available to it under the ITAA97. Rather, an additional step (being a choice to apply the small business roll-over) has been taken to enable the individual to make the subsequent choice to apply the small business retirement exemption at a time when the individual would not be required to contribute an amount into their superannuation fund.

Assuming that this is the correct view (ie that the exclusion in s 177C(2)(a) does not apply), there is a further question as to what tax benefit has been obtained.

In the hypothetical scenario above, it was always open to the individual at the outset to apply the small business retirement exemption in Subdiv 152-D to reduce or eliminate the capital gain. In that sense, an amount has not been included in a taxpayer’s assessable income where it would have otherwise been included. The relevant capital gain could have been, and ultimately was, reduced or eliminated by the small business retirement exemption in Subdiv 152-D.

Arguably, the only benefit that has been obtained is not a tax benefit, but rather the economic or financial benefit of having access to cash, rather than the cash being “locked-up” in the superannuation regime.

If this is the correct conclusion, then, although the scenario might not pass the “smell test” for some, arguably Pt IVA should not apply.

Conclusion

This article takes a closer look at some specific topics within the SBCGT concessions. In doing so, it only scratches the surface in terms of the complexities of the provisions found in Div 152. This reflects that those provisions are some of the most complex provisions that can apply to “small business” taxpayers. Nevertheless, the authors hope that by sharing some common misconceptions, practical advice, horror stories, and tips and tricks in this article, taxpayer and tax professionals alike will have an easier time navigating Div 152.
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A Matter of Trusts

by Kseniia Gasiuk, CTA, Sladen Legal

The constitutional validity of the FTDT

This article questions the constitutional validity of family trust distribution tax, arguing that it functions more as a penalty than a tax.

Introduction

The family trust distribution tax (FTDT) has long worked as a deterrent mechanism, discouraging distributions outside the defined “family group” for trusts that have made a family trust election or for trusts, companies and partnerships that have made an interposed entity election. However, a closer examination of the FTDT framework, particularly the mechanisms in Sch 2F of the Income Tax Assessment Act 1936 (Cth) (ITAA36), raises a fundamental question as to the constitutional validity of the FTDT.

This article does not purport to give a definitive answer. Rather, it argues that the FTDT regime should be scrutinised by the High Court, particularly on constitutional and administrative law grounds.

The legislative overview

Sections 271-15 to 271-20 of Sch 2F ITAA36 provide for the imposition, by way of the Family Trust Distribution Tax (Primary Liability) Act 1998 (Cth) (FTDT Act), of FTDT where a trustee makes a distribution outside the family group. That is, the FTDT Act imposes the FTDT, not the ITAA36.

Where the trustee is a company, liability extends jointly and severally to directors at the time of distribution. The FTDT is payable 21 days after the distribution or on a later day the Commissioner allows.1 If unpaid after 60 days, the general interest charge accrues.2

While the Commissioner may give a notice,3 the liability of a person or persons to FTDT, and the due date for payment of the tax, are not dependent on, or in any way affected by, the giving of a notice in respect of the amount.4 Taxpayers may object under Pt IVC of the Taxation Administration Act 1953 (Cth) (TAA), but only where a notice has been issued.5 A person may request a notice within 21 days of the distribution, or such longer period as the Commissioner allows.6

Amounts subject to FTDT are non-assessable non-exempt income7, and the tax is collected under Pt 4-15 of Sch 1 TAA.

The constitutional character of the FTDT

The characterisation of a financial impost as a tax involves a contextual exercise in substance and purpose, rather than the application of a rigid definition. In Luton v Lessels,8 the High Court reaffirmed that the often-cited statement by Latham CJ in Matthews v Chicory Marketing Board (Vic), that a tax is “a compulsory exaction of money by a public authority for public purposes, enforceable by law, and not a payment for services rendered”, was not intended as an exhaustive definition but as a characterisation relevant to the facts of that case.9

The court further clarified that not every compulsory exaction constitutes a tax, but a charge may instead be a fee for a privilege, a fine or a penalty, or a payment for the acquisition or use of property.10 The hallmark remains whether the exaction operates as a compulsory contribution to public revenue, enforceable by law, without being consideration for a specific service.

The High Court in Air Calédonie International v Commonwealth11 (Air Calédonie) considered the constitutional meaning of a law “imposing taxation” for the purposes of ss 53, 54 and 55 of the Commonwealth of Australia Constitution Act (the Constitution).

These provisions impose strict limits on how tax laws are introduced and structured.12 Section 53 prevents laws imposing taxation from originating in or being amended by the Senate.13 Section 54 requires that a law appropriating revenue for the ordinary annual services of government deals only with that appropriation.14 Section 55 mandates that laws imposing taxation deal exclusively with the imposition of taxation, and not with any other matter.15

When read together, these sections require that the expression “laws imposing taxation” must carry a constant meaning throughout the Constitution.16 Section 53 further clarifies that a law is not taken to impose taxation merely because it includes provisions for “fees for services”.17 This distinction is central to determining whether a financial impost is in substance taxation.

In Air Calédonie, the court confirmed that an exaction will prima facie be characterised as a tax if it satisfies four attributes:18

1. it is compulsory;

2. it is exacted by a public authority;

3. it is for public purposes; and

4. it is enforceable by law.

These attributes were drawn from earlier authorities, but the court emphasised that their presence is not exhaustive.19 As the court explained:20

“It is therefore necessary to consider whether there was something special about the fee (e.g. a ‘fee for services’) or the circumstances in which it was purportedly exacted (e.g. as a penalty for an offence) which, notwithstanding the presence of those positive attributes, might preclude its characterization as ‘taxation’.” (emphasis added)

This highlights that the characterisation of a financial impost is a contextual inquiry into its true substance and purpose, rather than a mechanical application of rules. In the case of the FTDT, the key question becomes whether its deterrent and penal features outweigh its revenue-raising function, thereby moving it beyond the constitutional concept of “taxation”.

FTDT penal nature raises constitutional concerns

The FTDT imposes a fixed 47% “tax” automatically on distributions outside the family group, suggesting its primary purpose may be deterrent rather than revenue-raising. This is a concern, as the High Court has consistently emphasised that taxes are mechanisms to raise public revenue, while penalties are aimed at deterring or punishing conduct.

The High Court’s ruling in DCT v Brown21 highlighted that tax must be imposed by valid federal law, and that individuals subject to tax must have access to judicial recourse to challenge their liability, otherwise the impost would constitute an impermissible penalty or arbitrary exaction beyond the scope of the tax power. As Williams J stated:22

“4. … In my opinion the whole scheme of the Act, to be gathered from its general structure and its specific provisions, is to confine the liability to pay income tax to persons who can be assessed under the Act and upon whom is conferred the right of appeal against the assessment …

7. As at present advised, I do not think that it is possible under the Constitution for the Parliament of the Commonwealth to provide for the recovery of tax from a person who is given no legal right to contest the correctness of the assessment in a court of law.”

Similarly, in Northern Suburbs General Cemetery Reserve Trust v Commonwealth,23 Mason CJ, Deane, Toohey and Gaudron JJ emphasised that the revenue-raising function of a levy need not be the sole objective:

“16. … the fact that the revenue-raising burden is merely secondary to the attainment of some other object or objects is not a reason for treating the charge otherwise than as a tax …”

And:24

“18. …

‘The raising of revenue may be of secondary concern. But the enactment does not prescribe or forbid conduct. Its character is neither fully nor fairly described by saying that it makes trustees of superannuation funds liable to pay for failing to do what the legislature wishes … In substance as in form, therefore, the section is a law with respect to taxation.’”

This statement affirms that a law does not cease to be a tax simply because it discourages certain behaviour, such as failure to adhere to the family trust distribution rules. The FTDT remains a tax unless it is designed primarily to punish, rather than to raise revenue.

Taxation versus punishment

In Austin v Commonwealth, the court underscored the revenue-raising nature of taxes, explaining that while taxation is designed to generate revenue, it remains within constitutional limits:25

“10. … I would assume that the principal object of the superannuation contributions surcharge is the same as the principal object of most taxes: to raise revenue for government. Taxation involves an exercise of power, by which the burden of compulsory contribution to the revenue is distributed, often unequally, amongst taxpayers. The pattern of distribution is determined by the political process. Subject to one overriding qualification, it is for Parliament to decide what form of distribution is expedient. The qualification is that, although Parliament has power to make laws with respect to taxation, its power is not unlimited. It is for this Court to decide whether, in a given case, the limits have been exceeded. That is the context in which it becomes necessary to consider the legal nature and effect of the tax.”

This principle is central in evaluating the FTDT: while it may serve a penal purpose (to deter distributions outside the family group), its primary function must be to raise revenue. If the FTDT is primarily a deterrent or punitive measure, it risks exceeding the limits of taxation, particularly if it functions more like a penalty.

Further constitutional concerns arise regarding the FTDT’s potential to infringe judicial power. In Kable v Director of Public Prosecutions (NSW),26 the High Court determined that laws authorising actions that effectively function as punishment, but without the proper adjudication by a court, are inconsistent with the institutional integrity of the judiciary.

However, as discussed in the case, Ch III of the Constitution does not limit the power of the Commonwealth to invest federal jurisdiction in state courts that do not strictly meet the requirements for federal courts. This is because state courts can exercise both judicial and non-judicial functions, unlike federal courts which are restricted from performing executive or legislative functions. Accordingly, the act of investing a state court with federal jurisdiction does not necessarily infringe on Ch III, even if the court performs some non-judicial duties.27

This principle is highly relevant to the FTDT, which automatically imposes liability with limited access to Pt IVC TAA.28 Unlike Pt IVA ITAA36, which requires an assessment of purpose, the FTDT’s automatic penalty approach suggests that it may function like a penalty, with no clear access to judicial recourse.

Given the automatic, fixed penalty nature of the FTDT, its lack of procedural fairness, and its potentially penal intent, there are significant constitutional concerns as to whether the FTDT qualifies as a valid tax. It appears more like a penal impost, raising questions under the constitutional framework that governs the taxation power.

Tax, penal sanction or unjust acquisition?

The FTDT operates independently of intent, motive or benefit, being triggered solely by a distribution to an outsider. It is not imposed on net income, nor does it require any gain to be realised. The imposition of joint and several liability on directors of trustee companies takes the FTDT beyond traditional tax principles, potentially transforming it into a deterrent sanction.

Additionally, the FTDT may be susceptible to constitutional challenge under s 51(xxxi) of the Constitution, which requires any Commonwealth law involving the acquisition of property to be enacted for a purpose within legislative power and to provide “just terms”.

This principle was affirmed by the High Court in ICM Agriculture Pty Ltd v The Commonwealth,29 where French CJ, Gummow and Crennan JJ observed that s 51(xxxi) is specifically “directed to laws made by the Parliament of the Commonwealth with respect to the acquisition of property on just terms from any State or person for any purpose in respect of which that Parliament has power to make laws”.

The decision in Minister of State for the Army v Dalziel30 confirms that an acquisition of property under s 51(xxxi) of the Constitution extends beyond mere ownership or formal title. It encompasses substantial rights, such as exclusive possession and beneficial use, even if temporary or statutory in nature. The High Court clarified that a deprivation of the practical benefits derived from property, such as the right to exclusive use, constitutes an acquisition requiring compensation on “just terms”. Thus, the court firmly established that the constitutional guarantee of just terms protects not only formal property rights, but also substantial economic interests, including loss of profits and goodwill resulting from government actions.

If the FTDT imposes an additional tax burden on certain trust distributions without providing corresponding compensation or identifiable benefit to the affected taxpayer, it may amount to an acquisition of property without just terms, constituting a forced expropriation. By analogy, the FTDT, if exceeding legitimate revenue-raising objectives and effectively operating to confiscate private wealth without compensation, could similarly be characterised as an unconstitutional acquisition contrary to s 51(xxxi) of the Constitution.

In substance, the FTDT targets a specific class of taxpayers (family trusts) and imposes a disproportionate tax burden without adequate consideration of fairness, proportionality or corresponding benefit, potentially transforming it into an instrument of wealth confiscation.

This issue is particularly pronounced in situations where trust distributions are renounced after the expiration of the 21-day window, yet taxpayers remain liable for the tax without recourse or right to object (subject to the ATO issuing a notice). Such rigidity underscores the FTDT’s punitive and confiscatory character, raising constitutional concerns about the acquisition of property without just terms.

Access to review by the courts

A significant concern arises from the disjunction between the imposition of FTDT and the taxpayer’s ability to access established dispute resolution mechanisms. Under s 271-90(6), Sch 2F ITTA36, a taxpayer may only object to the Commissioner’s decision if a notice has been issued under s 271-90(1).31 However, the Commissioner is under no obligation to issue such a notice unless requested in writing, and even then, only where the request is made within 21 days of the relevant distribution.32

If a timely request is not made, or if the Commissioner declines to issue a notice, the taxpayer may be left without objection rights under Pt IVC TAA.33 Although the Commissioner has discretion to allow a longer period,34 there is no statutory obligation to do so, nor any mechanism to compel the issue of a notice beyond that timeframe. Meaning, where the distribution is found to fall outside the family group, it may be too late to request a notice under s 271-95, Sch 2F ITAA36, making objection impossible.

This makes the legislative framework commercially unworkable. In substance, it imposes a strict liability tax that may not be reviewable by objection and instead relies on the uncertain discretion of the Commissioner. In the absence of a notice, a taxpayer is left with no recourse under Pt IVC TAA.

Further, as the imposition of FTDT does not involve a decision by the Commissioner but arises automatically if the relevant criteria are satisfied, judicial review may not be available under the Constitution, the Judiciary Act 1903 (Cth), or the Administrative Decisions (Judicial Review) Act 1977 (Cth).

As observed in Giris Pty Ltd v FCT, multiple members of the High Court expressed concerns regarding incontestable taxes.35

Windeyer J observed:

“3. … The power to make laws with respect to taxation does not, it was said, authorize an incontestable tax or an impost which was not objectively certain …”

Kitto J explained:

“6. The expression [incontestable tax] refers to a tax provided for by a law which, while making the taxpayer’s liability depend upon specified criteria, purports to deny him all right to resist an assessment by proving in the courts that the criteria of liability were not satisfied in his case …”

Owen J concluded:

“7. … a law which sought to prevent a taxpayer from having recourse to the courts in order to test the legality or the correctness of an assessment to tax would be beyond the power of the Parliament: see Dawson v. The Commonwealth [1946] HCA 41; … Deputy Federal Commissioner of Taxation v. Brown [1958] HCA 2 …; Hughes and Vale Pty. Ltd. v. New South Wales (No. 2), per Dixon C.J., McTiernan and Webb JJ. [1955] HCA 28 …”

The constitutional question then becomes whether this regime provides sufficient access to review by the courts or whether it constitutes an exercise of executive power that offends Ch III of the Constitution.

This framework effectively decouples the legal imposition of tax from the availability of objection or review rights, rendering the liability absolute while making access to review contingent on administrative discretion.

As a result, the regime gives rise to serious concerns about procedural fairness and access to justice. In particular, the denial of an enforceable right to challenge the liability may offend the constitutional guarantees embedded in Ch III of the Constitution, including the inviolability of judicial power under s 71 of the Constitution36 and the guarantee of judicial review against Commonwealth officers under s 75(v) of the Constitution.37

Conclusion

The FTDT was enacted to prevent inappropriate streaming of income to circumvent trust loss provisions. However, as this analysis demonstrates, the FTDT raises substantial constitutional questions, particularly regarding its potentially punitive character, lack of procedural fairness, restricted access to judicial review, and the strict timelines that do not accommodate commercial realities.

Given these concerns, it may be timely for the High Court to reconsider the constitutional validity of the FTDT. While this article does not attempt to give a definitive answer, it does suggest that important constitutional questions regarding proportionality, access to judicial review, procedural fairness, and compliance with ss 51(ii), 51(xxxi), 55, and Ch III of the Constitution warrant careful judicial scrutiny.
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Superannuation

by Daniel Butler, CTA, and Shaun Backhaus, DBA Lawyers

Division 296 to tax unrealised gains … and more

This month’s column discusses the proposed tax on unrealised gains in superannuation balances, and the potential shortcomings where unrealised gains are taxed as income, but unrealised losses are carried forward to offset future gains.

Introduction

The taxation of unrealised capital gains has been contentiously debated among OECD countries. Australia appears set to join the ranks of Norway and Switzerland with the Labor Government seeking to pass legislation that effectively taxes unrealised capital gains. This will be a major step in tax law in Australia which may result in other gains outside of the superannuation environment being subject to an unrealised tax in future years if the government is successful in taxing unrealised gains in superannuation funds.

Overview

The Treasury Laws Amendment (Better Targeted Superannuation Concessions) Bill 2023 (the Bill) proposes to insert new Div 296 into the Income Tax Assessment Act 1997 (Cth) (ITAA97) to impose an extra 15% on certain member’s superannuation balances.

Broadly, from 1 July 2025, Div 296 tax will apply where a member’s total superannuation balance (TSB) exceeds $3 million and there has been an increase in their TSB at the end of the relevant income year (as adjusted for a wide range of withdrawals and contributions) compared to their TSB just before the start of that income year. This movement in the adjusted TSB is termed “superannuation earnings”.

The proportion of the superannuation earnings that corresponds with the percentage of an individual’s TSB that exceeds $3 million makes up the “taxable superannuation earnings” (TSE). The TSE will be assessed to the individual and subject to tax at the rate of 15%.

The Bill also proposes to make a number of exceptions and numerous other consequential and miscellaneous amendments to the ITAA97, the Taxation Administration Act 1953 (Cth) and other Commonwealth laws to give effect to this measure.

There is considerable complexity to the new tax and this article provides a simplified analysis of several key aspects of Div 296 that is due to commence on 1 July 2025 for the 2025–26 and subsequent income years.

How this Bill will work

An individual has TSE for an income year if their TSB at the end of that year is greater than $3 million and the amount of their superannuation earnings for the year is greater than nil. (Note that the federal Greens party is seeking to reduce this threshold to $2 million.)

The total amount of TSE for an income year is worked out by first determining the percentage of the TSB at the end of the year that exceeds the threshold according to the following formula:

[image: Illustration]

The percentage provided by the formula is then multiplied by the amount of superannuation earnings for the year to provide the amount of TSE. This is achieved by applying the following formula:

[image: Illustration]

The amount of an individual’s basic superannuation earnings for an income year is determined by subtracting their previous TSB (their TSB immediately before the start of the income year) from their current adjusted TSB (their adjusted TSB at the end of that year), as follows:

[image: Illustration]

An individual’s adjusted TSB is worked out according to the following formula:

[image: Illustration]

The adjusted TSB reflects a modified closing superannuation balance after considering the effect of a range of withdrawals and contributions that would otherwise overstate or understate earnings. This area is complex, given the nature and number of withdrawals and contributions that may result in an adjusted TSB. As noted above, this is a simplified explanation of a very complex tax.

The draft Bill will result in a member being liable to pay tax on TSE under proposed s 296-15 ITAA97. A 15% tax rate will then be applied to that member’s Div 296 earnings and a separate assessment to the member will issue; the Div 296 assessment will be in addition to any income tax or Div 293 tax assessment.

Example: how Div 296 will apply

In this example, Sarah’s TSB on 30 June 2026 is $6 million. The proportion of her TSB that exceeds $3 million is 50% ([$6m – $3m] ÷ $6m). In this case, 50% of her TSE will attract the additional tax.

A flat tax rate of 15% is applied to the proportion of earnings attributable to an individual’s balance over $3 million. So, in this example, Sarah’s calculated earnings are $650,000; however, only 50% of these earnings are attributed to her TSB that exceeds $3m and attract the additional 15% tax.

Sarah’s tax liability is $48,750 (15% × $650,000 × 50%). This tax is in addition to her other income tax, Div 293 tax and any tax payable on Sarah’s superannuation balance by the trustee of the fund.

Members can elect to obtain a release authority

Members will have 84 days from the issue of an assessment to pay their Div 296 tax liability. However, a member will be given the opportunity to withdraw money from their superannuation fund to pay Div 296 tax under a “release authority” arrangement that is similar to what is in place for Div 293 tax. Members will have 60 days to elect to release a certain amount from one or more of their superannuation funds to pay their Div 296 tax without needing to satisfy the usual conditions of release such as retirement after attaining 60.

Division 296 implications

While broadly supportive of the principle that tax concessions for superannuation should be subject to certain limits, numerous professional bodies have serious concerns with the following aspects of the new measures:

• the imposition of a tax on unrealised gains: the new tax will adversely impact those with illiquid assets (such as real estate), especially farmers who may have no readily available funds to pay the tax. Also, there have been concerns raised that Div 296 will, to some extent, give rise to a tax on a tax, as the member pays tax on unrealised gains and the fund pays tax on realised gains. Numerous professional bodies have submitted that SMSF members should be taxed on actual taxable income or a deemed annual earnings rate rather than being taxed on unrealised gains;

• negative superannuation earnings are quarantined: they can only be used to offset future earnings and do not give rise to a refund. If unrealised gains are to be subject to tax, tax symmetry and fairness suggest that a refund should be provided for any negative superannuation earnings;

• the $3 million threshold is not indexed: while the new measure is initially expected to impact around 80,000 members in the 2025–26 income year, with increasing investment values and contributions to superannuation over time, as well as inflationary pressure over time, many more members will be captured by this threshold; and

• a member will have no ability to withdraw their superannuation balance when it exceeds $3 million and if they have not yet satisfied a condition of release, eg a member who is 50 and has had significant growth in their superannuation assets has no option but to pay the new tax. This is a major change in superannuation policy and submissions have been made that members should be entitled to withdraw any excess above the threshold to avoid the tax.

Prior to the 3 May 2025 federal election, the Bill was stalled in the Senate largely due to concerns about taxing unrealised gains and the lack of indexation. Numerous professional and industry bodies are expected to continue to advocate for changes to address their concerns. However, the reconstituted government in both houses of parliament in favour of the current government will make any changes more difficult to achieve.

Report from the University of Adelaide

After reviewing data on more than 720,000 SMSF members each year over the financial years ending in 2021 and 2022, the University of Adelaide’s International Centre for Financial Services report concluded that:1

“Taxation on unrealised capital gains is rare among OECD countries, and rarer still in OECD pension systems. Australia’s tax system clearly delineates between income and capital gain taxes (CGT), and the CGT regime, which has been in place now for almost 40 years, is based primarily on realised gains evidenced by completed transactions. Given both the benchmarking to other OECD nations and Australia’s own economic history, we interpret the structure of the current proposal — to reduce superannuation tax concessions for individuals with TSBs in excess of $3 million — as a somewhat radical departure from existing taxation policy, with potentially far broader consequences than just those outlined by Treasury in their consultation paper. [p 13]

Deferring the taxation of unrealised gains until they are realised is very likely to ‘grow the pie’ for both superannuants, and for those taxing superannuants, in the longer term. [p 15]

Selling illiquid assets is typically associated with substantial transaction costs, and the Government’s proposal to cover the new liability with funds external to superannuation is unlikely to be possible for all affected members. [p 14]

We estimate an approximate 4-fold increase in the rate of liquidity problems, from 3.1% to 13.5%, once we account for members meeting the added tax expense in a prior period. This implies an additional cumulative liquidity risk factor for affected members. [p 3]

… there might be as many as 49,000-50,000 SMSF members in Australia that will be impacted by the changes in tax concessions for super, year-on-year, based on our balanced panel.” [p 7] (emphasis added)

Is a 1 July 2025 start date achievable?

The Bill proposes to commence the first taxable period on 1 July 2025. However, the Bill still needs to be finalised as law prior to systems being implemented to administer the new tax, including collecting a massive amount of data from most superannuation funds so that the ATO can start issuing Div 296 assessments from 1 July 2026.

This naturally requires considerable work, and investment in software and system changes are needed to implement the new Div 296 tax. Even if the legislation is passed soon, the commencement date of 1 July 2025 appears ambitious and could prove difficult for many digital service providers, and possibly even the ATO. Moreover, every impacted superannuation fund will need to change its systems and communicate to members the outline of this new and complex tax.

Members of large and small funds should be provided adequate notice to plan ahead, including where to obtain the money to pay for this additional tax, especially if they are being taxed on unrealised gains.

Conclusion

The relatively short time frame that the government has to pass this legislation, and for industry and advisers to update systems to implement the new tax for a 1 July 2025 commencement, seems optimistic.

While the ATO performs the calculations and issues the assessments from its systems and data, advisers will need to understand how the systems and processes work so they can assist their clients on Div 296 matters. Undoubtedly, there will be errors, issues and teething problems in implementing and refining the systems that relate to this new tax.
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Car parking

FBT ...... 462, 463, 513

Carrying on a business

farm subdivision ...... 524–529

Cars — see Motor vehicles

Central management and control

corporate tax residency ...... 86

CGT assets

adjusted taxable income, child support calculation ...... 211

arm’s length market value substitution rule ...... 55–59

market value substitution rule ...... 520

sale of, residency ...... 365–369

CGT concession stakeholder test ...... 543

CGT events

event A1 ...... 154, 156, 157, 545

event C2 ...... 55, 312, 313

event D1 ...... 315

event E4 ...... 112, 308, 311–316

event I1 ...... 365–367

event I2 ...... 365

event J5 ...... 551

event K3 ...... 368

CGT improvement threshold ...... 45

CGT roll-over relief

non-arm’s length dealings ...... 223

relationship breakdowns ...... 353

CGT withholding rules

foreign residents ...... 9, 10, 88, 124–126, 180, 238, 239, 365

– SMSFs, impact on ...... 370–372

Chain splits

tax treatment ...... 253

Change

tax practitioners ...... 22–28, 388

Charities

deductible gift recipient reform ...... 68–70

philanthropy inquiry ...... 89, 90

public benevolent institutions ...... 175

“Check-the-box” elections (US) ...... 267–269

Child maintenance trust

relationship breakdowns ...... 354

Child support minimisation

effect on child ...... 210

using “adjusted taxable income” ...... 209–212

Christmas party expenses

FBT ...... 339

Civil penalties

tax practitioners ...... 95, 96, 194, 202

Clean building managed investment trust

withholding tax concession ...... 390

Clearance certificates

foreign resident CGT withholding ...... 370–372

Clearing houses

superannuation guarantee contributions ...... 495

Client-to-agent linking ...... 239

Code of Professional Conduct ...... 48, 290

breaches

– reasonable care ...... 349

– reporting obligations ...... 95, 239

– tax agent services ...... 193, 194

– termination of agent registration ...... 182, 343, 344

changes to ...... 186–190

disqualified entities ...... 50, 51

expansion of obligations ...... 94–97

false, incorrect or misleading statements ...... 95, 188–190

new ministerial power ...... 64–66

new obligations ...... 89, 242, 243

statement obligations ...... 95–97

TPB 2024–25 plan ...... 140

Collectables

relationship breakdowns ...... 353

Commercial disputes

GST

– characterisation of “entities” and relationships ...... 425, 426

– litigation funding agreements ...... 432

– property development ...... 416–425, 427–429

– stay application ...... 420

– substantive proceedings ...... 420

– tax invoices ...... 426

– tripartite arrangements ...... 428–432

Commercial parking station

FBT, definition ...... 462, 463

Commercialisation

early-stage innovation companies ...... 113

Commissioner of Taxation

Administrative Review Tribunal obligations ...... 536, 537

assessment amendment period, extension ...... 300–303

benchmark interest rate ...... 90

concession, whether made ...... 346

data-matching programs ...... 138–140

default assessment upheld ...... 342, 343

discretion, old tax debts ...... 10

GST, substantive proceedings ...... 420, 423

new second Commissioner ...... 235

personal services businesses ...... 138

SMEs, amendment period ...... 88, 180

trust income, previously untaxed ...... 90, 91

unpaid present entitlements, Div 7A ...... 398–401, 434–436, 459, 460

Company officeholders

data-matching program ...... 138, 139

Compliance

Federal Budget 2025–26 ...... 391

lawyers ...... 519, 520

restructures ...... 241, 242

vacant residential land tax (Vic) ...... 276, 277

Confidentiality orders

BAS agent, termination of registration ...... 182

Connected entities

small business CGT concessions

– aggregated turnover ...... 544, 545

– annual turnover ...... 544

– tests ...... 541–545

– trusts ...... 542–544

Consideration

concept of ...... 105, 106

intangible assets, use of ...... 102

Consolidated groups

early-stage innovation companies ...... 111

reporting obligations ...... 86

Constitutional validity

family trust distribution tax ...... 553–556

Construction

GST, ATO update ...... 242

Continuous ownership

holiday homes owned by trusts (Vic) ...... 275

Contractors

Payday Super ...... 496, 497

payroll tax ...... 531

tax agent services ...... 200, 202

Contractual disputes

GST

– characterisation of “entities” and relationships ...... 425, 426

– litigation funding agreements ...... 432

– property development ...... 416–425, 427–429

– stay application ...... 420

– substantive proceedings ...... 420

– tax invoices ...... 426

– tripartite arrangements ...... 429–432

Control

change in, landholder duty (Vic) ...... 271–273

Controlled foreign companies ...... 267

Australian residents ...... 488, 489

Corporate collective investment vehicles

tax treatment ...... 241

Corporate tax residency

announced but unenacted measures ...... 456

inbound investment ...... 516

proposed amendments ...... 86

Corporations

owning holiday homes, vacant residential land tax (Vic) ...... 275

Cost base

digital and crypto assets ...... 253

rental property deductions ...... 259

Cost-of-living pressures

Federal Budget 2025–26 ...... 390

housing crisis ...... 7

tax policy implications ...... 457

vulnerable community members ...... 291

Country-by-country reporting

multinational enterprises ...... 86, 238, 264, 268

outbound investment ...... 493

COVID-19 pandemic ...... 22, 23, 27, 28, 292, 336, 530

Criminal laws

digital estates, access ...... 409, 410

Cross-border arrangements

intellectual property licensing arrangements ...... 107

related party debt ...... 165, 166

Crypto aggregation ...... 202

Crypto assets

succession ...... 405–414

tax treatment ...... 252–254

Custodian service agreements

digital assets ...... 408, 409

D

Data aggregation ...... 202

Data matching

lifestyle assets ...... 139, 140

officeholders ...... 138, 139

payroll tax ...... 530

property management ...... 139

tax agent services ...... 199, 200

Death benefit pensions

SMSFs ...... 162, 163

Death benefits

BDBNs ...... 220, 221

Debt

land tax, company reinstatement ...... 243

Debt deduction creation rules

thin capitalisation ...... 241, 242

Debt deductions

thin capitalisation ...... 76, 77, 165, 166, 238, 490, 491

Debt forgiveness ...... 471, 484

Deceased estates

digital assets ...... 405–414

executor duties ...... 143–146

subdivided land, sale of ...... 156, 157

Decentralised finance

tax treatment ...... 253

Declaratory relief

property developers, GST ...... 418

Deductibility of expenditure

ATO interest charges ...... 178, 181

car expenses, work-related ...... 50, 244

financial advice fees ...... 181, 182

interest charges ...... 341

overtime meal allowances ...... 50, 464, 465, 513

rental properties on vacant land ...... 257–262

working from home ...... 519

Deductible gift recipients

crypto currency ...... 253, 254

donations to charities ...... 68–70

philanthropy inquiry ...... 69, 70, 89, 90

Productivity Commission Report 2024 ...... 69, 70

school building funds ...... 149–151

Deemed dividends

Div 7A loans ...... 363

– distributable surplus formula ...... 471–473

Default assessments

asset betterment method ...... 51, 52

onus of proof ...... 463

taxpayers’ appeals ...... 91, 92, 342, 343

Defined benefit pensions

SMSFs ...... 318, 319

Demolition

residential rental properties, sale of ...... 258

Depreciation

motor vehicles ...... 244

rental property deductions ...... 261

Deregistration

tax agent registration

– power to terminate ...... 18–20

– stay orders ...... 182

Developing for commercialisation

early-stage innovation companies ...... 113

Digital assets

succession ...... 405–414

tax treatment ...... 252–254

Digital change — see Technological change

Digital devices

access ...... 413, 414

Digital estates

access ...... 413, 414

criminal laws restricting access ...... 409, 410

custodian service agreements ...... 408, 409

estate administration phase ...... 412, 413

estate planning phase ...... 411, 412

other jurisdictions ...... 410, 411

passwords and access codes ...... 408

Digital records

access ...... 411–413

succession ...... 405, 409

Digitalisation

client data ...... 203

myID app ...... 239

pre-filled information ...... 200

tax agent services ...... 200, 202

tax practitioner’s duties ...... 198

tax software programs ...... 198, 200, 202, 203

Director identification numbers ...... 387

Directors

change in, landholder duty (Vic) ...... 118–120, 271–273

data-matching program ...... 138, 139

identification numbers ...... 387

Director’s fees

lawyers, ATO compliance ...... 519, 520

Discount capital gain — see 50% CGT discount

Discretionary trusts

connected entity tests ...... 542–544

early-stage innovation companies ...... 112

family trust distribution tax ...... 322, 323, 553–556

family trust elections ...... 322

income distribution resolution, rectification ...... 395, 396

owning holiday homes, vacant residential land tax (Vic) ...... 275

present entitlement, whether a loan ...... 335

relationship breakdowns ...... 352

small business CGT concessions ...... 542–544

unitholders ...... 307, 308

unpaid present entitlements, Div 7A ...... 398–401, 459, 460

Dispute resolution

Administrative Review Tribunal ...... 10, 239

family trust distribution tax ...... 555, 556

Disqualified entities

Code of Professional Conduct ...... 50, 51

definition ...... 51

Distributable surplus formula

Div 7A ...... 471–473

Diverted profits tax

intellectual property licensing ...... 104–107

special leave to appeal ...... 239, 477, 478

Dividend stripping ...... 45, 477, 478, 483, 484

Dividends

loans treated as ...... 399

Division 7A

announced but unenacted measures ...... 456

benchmark interest rate ...... 90

distributable surplus formula ...... 471–473

loan issues

– 25-year loans ...... 362, 363

– deemed dividends ...... 363

– definition ...... 335

– FBT interactivity with Div 7A ...... 361, 362, 461

– forgiveness ...... 361

– origin of loan ...... 360, 361

– present entitlements ...... 335

– unpaid present entitlements ...... 238, 398–401, 459, 460, 482, 516, 517

– whether a repayment ...... 358–360, 393

private company guarantees ...... 295, 296

proposed reforms ...... 516, 517

risks and issues ...... 341, 342

Divorce — see Relationship breakdowns

Documentation

CGT relationship breakdown roll-overs ...... 353, 354

connected entity tests, trusts ...... 542

evidence of gifts ...... 91, 92

Domestic minimum tax ...... 238, 264, 265, 294

Domestic travel expenses ...... 50

Domicile test ...... 91, 396

Dominant purpose

gaining a tax benefit ...... 478, 479, 481, 493

Donations

crypto currency ...... 253, 254

philanthropy inquiry ...... 89, 90, 149–151

school building funds ...... 149–151

tax deduction reform ...... 68–70

Double tax agreements

Australia–Germany ...... 136

Australia–Hong Kong ...... 136

Australia–Iceland ...... 136

Australia–Korea ...... 136

Australia–NZ ...... 136

Australia–Portugal ...... 136

Australia–Slovenia ...... 136

Australia–Sweden ...... 136

Australia–Switzerland ...... 136

Australia–UK ...... 136

Australia–US ...... 488

tie-breaker rules ...... 488

treaty expansion program ...... 136

Dual consolidated loss rules (US) ...... 268

Duplexes

construction on subdivided land ...... 153–158

Duty exemption

relationship breakdowns ...... 354

Dwellings

construction on subdivided land ...... 153–156

E

Early-stage innovation companies

100 point innovation test ...... 110, 117

accelerator programs ...... 114

affiliates ...... 113, 114

capital raising ...... 115

consolidated groups ...... 111

corporate groups ...... 111

developing for commercialisation ...... 113

investment in SMSFs ...... 113

management ...... 115, 116

planning issues ...... 110–116

points-based test ...... 110, 114

principles-based test ...... 110–115

private binding rulings ...... 114, 115

Pt IVA arrangements ...... 393, 394

requirements ...... 110

structuring issues ...... 111–113

tax concessions ...... 109

– eligible investors ...... 109, 110

– sophisticated investors ...... 109

– tax offset, maximising ...... 112, 113, 393, 394

Education — see Tax education

Effective tax rate

debt deductions, thin capitalisation rules ...... 76, 77

Eligible termination payments

or genuine redundancy ...... 394, 395

Eligible whistleblower

definition ...... 66

Embedded royalties ...... 102, 105, 106

Emotional intelligence

value to professional services ...... 32, 33

Emotional quotient

and IQ balance ...... 32, 33

Empathy

emotional quotient/IQ balance ...... 32, 33

value to professional services ...... 24, 26

Employees

genuine redundancy ...... 394, 395

living-away-from-home allowance, FBT ...... 461, 462

loan forgiveness, FBT or Div 7A ...... 361

Payday Super ...... 496, 497

Employers

Payday Super ...... 496

Employment termination payment

or genuine redundancy ...... 395

Energy bill relief ...... 390

Energy projects

foreign investment, CGT amendments ...... 124–126

Enterprises

definition ...... 153

GST ...... 419, 421

Entertainment-related expenses

FBT ...... 338, 339

Estate equalisation arrangements ...... 218–220

Estate planning — see Succession and estate planning

Estoppel

promises of land ...... 373–375

Evidence

AAT failure to have regard to ...... 297

amended assessments ...... 11, 12, 346–349

Australian resident beneficiary taxpayers ...... 490

documentation of gifts ...... 91, 92

gambling income ...... 520

meal expense deductions ...... 464, 465, 513

privilege against self-incrimination ...... 538

Pt IVA litigation ...... 477–484

Executors

deceased estates ...... 143–146

distinction between trustees and ...... 144

Exempt income

international organisations ...... 10

Existing double tax agreements ...... 136

F

Facebook

succession ...... 411, 413, 414

Fairness

interest charges, proposed changes ...... 178

procedural, family trust distribution tax ...... 556

variation of trust vesting date ...... 73, 74

False and misleading conduct

“Real Estate Rescue” program ...... 216

Families

child support minimisation ...... 209–212

limitations on trust benefits ...... 73

trusts and asset protection ...... 214

Family businesses

relationship breakdowns ...... 352

Family home

relationship breakdowns ...... 351, 352

Family property settlements

relationship breakdowns ...... 351–354

Family trust deeds

rectification ...... 344

Family trust distribution tax

constitutional validity ...... 553–556

discretionary trusts ...... 322, 323, 553–556

dispute resolution ...... 555, 556

procedural fairness ...... 556

Family trust elections

discretionary trusts ...... 322

risks and issues ...... 342

Farm properties

sale, realisation of capital assets ...... 524–529

Federal Budget 2016–17 ...... 516

Div 7A proposed amendments ...... 456, 460

Federal Budget 2017–18 ...... 261

Federal Budget 2018–19 ...... 435, 456

Federal Budget 2019–20

instant asset write-off ...... 292

Federal Budget 2020–21 ...... 86

instant asset write-off ...... 292

tax residency ...... 456, 487

Federal Budget 2021–22

individual tax residency rules ...... 517

instant asset write-off ...... 292

SMSF residency requirements ...... 456

Federal Budget 2022–23

corporate tax residency ...... 86

SMSF residency requirements ...... 456

thin capitalisation ...... 491

Federal Budget 2023–24

global minimum tax ...... 83

instant asset write-off ...... 292

SMEs, amendment period ...... 88, 180

Federal Budget 2024–25

foreign resident CGT regime ...... 88, 124, 461

housing crisis ...... 7

instant asset write-off ...... 293

royalty payments, mischaracterised or undervalued ...... 10, 105

student loans ...... 238

tax measures ...... 9, 10

Federal Budget 2025–26

personal tax cuts ...... 461

tax agent registration regime ...... 461

tax reform implications ...... 388–391

Federal election

tax announcements ...... 519

tax profession, pertinence to ...... 336

Financial abuse ...... 209

Financial accommodation ...... 460

Financial advice fees

deductibility ...... 181, 182

Financial services

GST, ATO update ...... 242

First time double tax agreements ...... 136

Fit and proper person ...... 343

Fixed entitlement

ATO guidance ...... 160

definition ...... 159

Fixed ratio test

debt deductions, thin capitalisation rules ...... 76, 77, 165, 166, 491

Fixed trusts

definition ...... 309

how to structure ...... 311

non-arm’s length transactions ...... 160, 225

or non-fixed trusts, tax implications ...... 309–311

owning holiday homes, vacant residential land tax (Vic) ...... 275

SMSF investments in ...... 159–161

summary of provisions ...... 316

Flow-through investment vehicles ...... 307

Food and drink expenses — see Meal allowances

Food classification

GST, ATO update ...... 242

Foreign bail-in bonds

interest payments ...... 294

Foreign hybrid mismatch rules ...... 267

Foreign hybrids ...... 486

Foreign income tax offsets

outbound investment ...... 491, 492

Foreign-incorporated subsidiaries

corporate tax residency ...... 86

Foreign investment

CGT amendments ...... 124–126

CGT proposals ...... 88

corporate tax residency ...... 516

housing ownership restriction ...... 391, 461

purchasers of land, two-year ban ...... 335

Foreign residents

CGT regime, strengthening ...... 390, 391, 461

CGT withholding rules ...... 9, 10, 88, 124–126, 180, 238, 239, 365

– SMSFs, impact on ...... 370–372

main residence CGT exemption ...... 365

Foreign source income

funds transferred from overseas ...... 52, 53

whether a loan ...... 52, 53

Foreign tax liabilities

outbound investment ...... 493

Foreign trusts

Australian resident beneficiaries ...... 490

risks and issues ...... 342

transferor trusts ...... 489, 490

Forgiveness of debts/loans ...... 361, 471, 484

Franking credits

dividend stripping ...... 477, 478, 483, 484

outbound investment ...... 492

Fraud

ATO strategies to counter ...... 9, 341

unconnected third parties ...... 296

Fringe benefits tax

car parking issues ...... 462, 463

car parking threshold ...... 513

cents per kilometre ...... 461

entertainment expenses ...... 338, 339

loans

– forgiveness ...... 361

– interactivity with Div 7A ...... 361, 362, 461

market value rules ...... 520

statutory or benchmark interest rate ...... 461

Fuel-efficient car

luxury car tax ...... 341

G

Gambling income

onus of proof ...... 182, 183

opinion evidence ...... 520

tax treatment ...... 253

General anti-avoidance provisions

AAT failure to give reasons ...... 297

dividend stripping ...... 477–485

extended date ...... 10

outbound investment ...... 493

personal services businesses ...... 138

risk assessment ...... 242

General class investors

thin capitalisation rules ...... 76, 77

General deductions

financial advice fees ...... 181, 182

General interest charge

deductibility ...... 238, 341

proposed changes ...... 178, 181

Generative artificial intelligence

opportunities ...... 29

threats and risks ...... 29

use in tax profession ...... 22, 24–29

Genuine redundancy ...... 394, 395

Germany

Australia–Germany DTA ...... 136

digital assets, succession ...... 409

Gift and loan back strategies

asset protection ...... 215, 216

Gifts

crypto currency ...... 253, 254

default assessments ...... 91, 92

Gig economy — see Sharing economy

Global Anti-Base Erosion Model Rules ...... 238, 264, 265, 268

Global intangible low-taxed income (US) ...... 267

Global minimum tax

multinational enterprises ...... 83, 238, 264, 265, 294

Gonski review ...... 149, 151

Goods and services tax

commercial disputes

– characterisation of “entities” and relationships ...... 425, 426

– developer return ...... 422, 423

– litigation funding agreements ...... 432

– property development ...... 416–425, 427–429

– registration issues ...... 423, 424

– stay application ...... 420

– substantive proceedings ...... 420

– tax invoices ...... 426

– tripartite arrangements ...... 428–432

– turnover threshold ...... 421

crypto assets ...... 252

Div 165 litigation ...... 477, 478, 484

market value rules ...... 520

monthly reporting for non-compliance ...... 393

multinational businesses ...... 242

public businesses ...... 242

subdivided land, sale of ...... 153, 155–157

Group ratio test

debt deductions, thin capitalisation rules ...... 491

Guidance and appeals panel

Administrative Review Tribunal ...... 35–37

H

Hardship relief

tax liabilities ...... 52, 521, 522

Hardware wallets

digital assets ...... 407

Health product classification

GST, ATO update ...... 242

Higher education — see Tax education

Holding costs

rental property deductions ...... 258, 259

Holiday homes

vacant residential land tax (Vic) ...... 274–277

Hong Kong

Australia–Hong Kong DTA ...... 136

Hospitality sector

Federal Budget 2025–26 support ...... 391

“Hotchpot” arrangements

estate planning ...... 218–220

Housing affordability

foreign ownership restriction ...... 391, 461

tax policy implications ...... 7, 457

Hybrid arbitrage arrangements ...... 264, 268

Hybrid mismatch rules

ATO guidance ...... 265–268

Canada ...... 268

compliance readiness ...... 268

debt deductions, thin capitalisation ...... 77

global status ...... 263, 264

OECD framework ...... 263

Pillar Two rules, interaction with ...... 264, 265

United States ...... 266–269

Hybrid payer ...... 267

Hypothetical resident taxpayer tests ...... 90, 91

I

Iceland

Australia–Iceland DTA ...... 136

Inbound investment

corporate tax residency ...... 516

Incapacity

tax practitioners ...... 10, 11

Income

exempt, international organisations ...... 10

Income distribution

trustee resolution, rectification ...... 395, 396

Income inclusion rule

domestic minimum tax ...... 238

Income of the trust estate

death of taxpayer ...... 143–146

Income protection insurance

financial advice fees, deductibility ...... 181, 182

lump sum settlement amount ...... 183, 184

Income splitting arrangements

personal services entities ...... 138

Independant contractors

Payday Super ...... 496

Individuals

personal income tax cuts ...... 238

principal place of residence exemption ...... 467, 468

student loans ...... 238

tax residency ...... 456, 517

Industrial revolution ...... 27

Infrastructure

foreign investment, CGT amendments ...... 124–126

Innovation — see Early-stage innovation companies

Inspector-General of Taxation and Taxation Ombudsman ...... 50

objection issues ...... 241

review of ATO written communications ...... 462

Instant asset write-off

Federal Budget 2024–25 ...... 9, 293

Federal Budget 2025–26 ...... 390

history ...... 292

small businesses ...... 238, 292, 293, 517, 519

Instant tax deduction

instead of work-related expenses ...... 519

Insurance

financial advice fees, deductibility ...... 181, 182

GST, ATO update ...... 242

lump sum settlement amount ...... 183, 184

Intangible assets

market value ...... 472

payments relating to ...... 102, 105

Integrity measures

intangible assets ...... 105

interest charges, proposed changes ...... 178

Intellectual property

granting of right to use ...... 101, 105

licence, determining value for ...... 104

payments for use of ...... 102, 104, 106

royalty for right to use ...... 101, 102, 105

Intelligence quotient

emotional quotient/IQ balance ...... 32, 33

Interest charges

ATO

– deductibility of expenditure ...... 341

– related party loans ...... 239

– proposed changes ...... 178, 181

Interest payments

foreign bail-in bonds ...... 294

Intergenerational rural transfer

exemption ...... 344

Intergenerational wealth transfer ...... 342

International dealings schedule ...... 268

International organisations

exempt income ...... 10

International tax

global and domestic minimum tax ...... 238, 264, 265, 294

global intangible low-taxed income (US) ...... 267

GST, ATO update ...... 242

International transactions

risks and issues ...... 342

Interstate wages

payroll tax ...... 530, 531

Investment — see also Foreign investment

digital and crypto assets ...... 252

early-stage innovation companies ...... 109, 110, 393, 394

financial advice fees, deductibility ...... 181, 182

inbound, corporate tax residency ...... 516

thin capitalisation rules ...... 76, 77

Investment assets

relationship breakdowns ...... 352

J

James review ...... 62, 64, 193

Joint owners

principal place of residence exemption ...... 467, 468

Judicial review

tax litigation ...... 36, 37

Jurisdiction

digital assets ...... 410, 411

K

Keys

digital assets ...... 407

Knock-down rebuilds ...... 257

Korea

Australia–Korea DTA ...... 136

L

Land

foreign investors, two-year ban ...... 335

held ready for use ...... 396, 397

market value principles ...... 520, 521

proprietary estoppel ...... 373–375

subdividing

– farm, realisation of capital asset ...... 524–529

– tax implications ...... 153–158

Land banking

foreign investors

– audit program ...... 391

– two-year ban ...... 335

Land tax

adjustments ...... 422

debt, company reinstatement ...... 243

NSW

– exemption ...... 12, 13

– principal place of residence ...... 467–470

Landholder duty (Vic)

change in directors ...... 118–120, 271–273

single arrangement ...... 140, 141

Landmark case

Bendel decision ...... 388, 389, 398, 434, 459, 460

Lawyers

ATO compliance ...... 519, 520

Legacy pensions

commutation ...... 318, 319

reserve allocations ...... 319, 320

Legacy protection strategies

asset protection ...... 215

Legacy retirement products

conversions ...... 239

SMSFs ...... 318–320

Legal personal representatives

digital estates ...... 405–414

Legal professional privilege

Commonwealth investigations ...... 295

Legal professionals

ATO compliance ...... 519, 520

Legal services

definition ...... 195

distinction between tax practitioners ...... 194–196

Liable entity ...... 267

Life expectancy pensions

legacy pension commutation ...... 318

Lifestyle assets

data-matching program ...... 139, 140

Lifetime pensions

legacy pension commutation ...... 318

Limited recourse borrowing arrangements

fixed trusts ...... 160

LinkedIn user agreement

digital assets ...... 409

Litigation

Administrative Review Tribunal ...... 10, 35–37, 90

Pt IVA cases ...... 477–485

Litigation funding agreements

GST treatment ...... 432

Living-away-from-home allowance

FBT ...... 461, 462

Loan back strategies

asset protection ...... 215, 216

Loan repayments

Div 7A loans ...... 358–360, 393

students, HELP loans ...... 238

Loans

benchmark interest rate ...... 90

definition ...... 400

Div 7A — see Division 7A, loan issues

“hotchpot” arrangements ...... 218–220

or foreign source income ...... 52, 53

private company guarantees ...... 295, 296

related party, deductions ...... 239

students, HELP repayments ...... 238

unitholders in unit trusts ...... 312

unpaid present entitlements ...... 238, 398–401, 459, 460, 516, 517

Low-income thresholds

Medicare levy ...... 461

Lump sum settlements

income protection benefit ...... 183, 184

Luxury car tax ...... 235

definition of “fuel-efficient car” ...... 341

use for a purpose ...... 246–251

M

Machine learning ...... 22, 24, 27, 28

Main residence

subdivision of land, tax ...... 153–157

Main residence CGT exemption

foreign residents ...... 365

relationship breakdowns ...... 351, 352

subdivided land, sale of ...... 154

Managed investment trusts

Federal Budget 2025–26 ...... 390, 461

restructures ...... 394

Market-linked income streams

legacy pension commutation ...... 318

Market value

general principles ...... 520, 521

Market value substitution rule

arm’s length issues ...... 55–59

CGT assets ...... 520

non-arm’s length issues ...... 122

Marriage breakdowns — see Relationship breakdowns

Maximum net asset value test

small business CGT concessions ...... 541, 545–548

Meal allowances

expenses, reasonable amounts ...... 50

food and drink expenses, FBT ...... 461, 462

truck driver ...... 464, 465, 513

Meal expense deductions

truck driver ...... 513

Medicare levy ...... 390, 461

Medium and emerging public and multinational business engagement program ...... 266

Member Spotlight

Belinda Piffl ...... 357

Sandra Farhat ...... 534

Mental capacity

BDBNs ...... 220, 221

willmakers ...... 214, 215

Microsoft service agreement

digital assets ...... 409

Mid-Year Economic and Fiscal Outlook, 2024–25 ...... 293, 294

Ministerial powers

tax practitioners, Code of Professional Conduct ...... 64–66

Most favoured nation

double tax treaty benefits ...... 136

Motivation

emotional quotient/IQ balance ...... 32

Motor vehicles

car dealer, tax agent services ...... 201

car parking issues, FBT ...... 462, 463, 513

luxury car tax ...... 235, 246–251, 341

relationship breakdowns ...... 353

work-related expenses

– cents per kilometre rate ...... 50, 461

– deductibility ...... 244

Multinational enterprises

country-by-country reporting ...... 86, 238, 264, 268

diverted profits tax ...... 104–107

global minimum tax ...... 83, 238, 264, 265, 294

GST, ATO update ...... 242

hybrid mismatch rules ...... 263–269

rates of tax ...... 294

thin capitalisation rules ...... 76, 77, 490, 491

Multiple entity trust groups

non-arm’s length income provisions ...... 223–225

Museum concept

car dealers ...... 246–251

myID ...... 239

myTax

tax returns, self-lodgment ...... 196, 198, 202, 203

N

National Electric Vehicle Strategy ...... 341

National Housing Supply and Affordability Council ...... 7

Negative gearing

rental property deductions, vacant land ...... 257–262

Net assets

accounting or tax concept ...... 472, 473

Net debt deductions

thin capitalisation rules ...... 76, 77

Net value of the CGT assets

maximum net asset value test ...... 545

New South Wales

land tax exemption ...... 12, 13

– principal place of residence ...... 467–470

payroll tax ...... 239

New Zealand

Australia–NZ DTA ...... 136

Non-arm’s length expenses provisions

fixed trusts ...... 160

general expense upper cap ...... 278

Non-arm’s length income provisions

CGT interaction ...... 121–123, 278

disproportionate tax ...... 160, 161

fixed trust distinction ...... 159

SMSFs

– allowable activities ...... 278, 279

– investments in trusts ...... 159–161

– multiple entity structures ...... 223–225

superannuation breaches ...... 224, 225

unit trusts ...... 310

Non-assessable, non-exempt income

outbound investment ...... 492

Non-discrimination provisions

double tax treaty benefits ...... 136

Non-fungible tokens

tax treatment ...... 253, 406, 408

Not-for profits — see Charities

Notional loan repayments ...... 393

O

Objections

Inspector-General of Taxation report ...... 241

OECD

BEPS action plan ...... 491

Model Tax Convention on Income and on Capital ...... 88

Pillar Two Global Anti-Base Erosion Model Rules ...... 238, 264, 265, 268

“Off the plan” investments ...... 257, 258

Officeholder data-matching program ...... 138, 139

Onus of proof

amended assessments ...... 11, 12, 182, 183, 346–349

default assessments ...... 463

ordinary income ...... 296, 297

Opinion evidence

gambling income ...... 520

Ordinary income

onus discharged ...... 296, 297

subdivided land, sale of ...... 154–156

Outbound Australian investment

controlled foreign companies ...... 488, 489

country-by-country reporting ...... 493

foreign income tax offsets ...... 491

foreign tax liabilities ...... 493

franking credits ...... 492

general anti-avoidance rules ...... 493

investment structures ...... 486

non-assessable, non-exempt income ...... 492

residency ...... 486–488

small business CGT concessions ...... 492

source of income ...... 488

thin capitalisation ...... 490, 491

transfer pricing ...... 491

transferor trusts ...... 489, 490

trust income not previously taxed ...... 490

Outsourcing

tax practitioners ...... 198, 199

Overseas assessable income ...... 52, 53

Overseas travel expenses ...... 50

Overtime meal allowances

expenses

– reasonable amounts ...... 50

– truck driver ...... 464, 465, 513

P

Paper wallets

digital assets ...... 407

Part IVA

general anti-avoidance rule extended ...... 10

legislative change ...... 239

litigation ...... 477–485

personal services businesses ...... 138

small business CGT concessions ...... 549–551

Partnerships

passively held assets ...... 549

Passively held assets

partnerships ...... 549

small business CGT concessions ...... 548, 549

Passwords

digital assets ...... 408

Payday Super ...... 239, 495–497

PayPal

digital records ...... 405, 406

Payroll tax

contractors ...... 531

interstate wages ...... 530, 531

management risks ...... 530, 531

NSW ...... 239

rates of tax ...... 530

related entities ...... 531

remote working ...... 530, 531

tax-free thresholds ...... 530

Peer-to-peer interaction ...... 28, 30–33

Penalties

avoidance, SMSF compliance ...... 438, 439

civil, tax practitioners ...... 95, 96, 194, 202

false claims ...... 140

family trust distribution tax ...... 554, 555

promoter penalties ...... 51, 62, 181, 297, 298

royalty payments, mischaracterised or undervalued ...... 105

superannuation guarantee contributions ...... 495, 497

tax practitioner statements ...... 95, 96

unit amount, increase ...... 133

unregistered tax return preparer ...... 463, 464

Pension payments

SMSFs ...... 162, 163

Pensions — see also Legacy pensions

automatic reversionary pensions ...... 162, 163

death benefit pensions ...... 162, 163

defined benefit pensions ...... 318, 319

reversionary pensions ...... 162, 163

Permanent place of abode ...... 396

Personal Income Tax Compliance Program

Federal Budget 2024–25 ...... 9

Personal services businesses

Pt IVA ...... 138

Personal tax cuts

Federal Budget 2025–26 ...... 461

Personal use assets

relationship breakdowns ...... 353

Personal use exemption

digital and crypto assets ...... 252

Philanthropy

deductible gift recipient status ...... 69, 70, 89, 90

government reforms ...... 294

Productivity Commission ...... 149–151

Points-based test

early-stage innovation companies ...... 110, 114

Portugal

Australia–Portugal DTA ...... 136

Practice directions

Administrative Review Tribunal ...... 537

Pre-CGT assets

relationship breakdowns ...... 353

Present entitlements — see also Unpaid present entitlements

deceased estates ...... 143–146

unit trusts, part-year distributions ...... 308, 309

Primary production

land held ready for use ...... 396, 397

land tax exemption (NSW) ...... 12, 13

Principal asset test

foreign investors ...... 125

Principal place of residence

holiday homes owned by trusts (Vic) ...... 274–276

NSW land tax exemption ...... 467–470

Principles-based test

early-stage innovation companies ...... 113–115

Private binding rulings

early-stage innovation companies ...... 114, 115

Private companies

benchmark interest rate ...... 90

unpaid present entitlements, Div 7A ...... 393, 398–401, 434–436, 459, 460

Private wealth

ATO focus ...... 341, 342

Privilege against self-incrimination

Administrative Review Tribunal ...... 538

Procedural fairness

family trust distribution tax ...... 556

Productivity Commission

deductible gift recipient status

– reform ...... 69, 70, 89

– school building funds, donations to ...... 149–151

Profession

definition ...... 29, 30

Professional services

emotional intelligence ...... 32, 33

empathy ...... 24, 26

social skills ...... 33

trust ...... 31–33

Promises of land

proprietary estoppel ...... 373–375

Promoter penalties ...... 51, 62

tax exploitation schemes ...... 181, 297, 298

Proper and fair arrangements

variation of trust vesting date ...... 73, 74

Proper purpose rule ...... 479

Property

GST, ATO update ...... 242

Property development

farm subdivision ...... 524–529

GST disputes ...... 416–425, 427–429

Property duty

relationship breakdowns, exemption ...... 354

Property management

data-matching program ...... 139

Property settlements

relationship breakdowns ...... 351–354

Proprietary estoppel ...... 373–375

Protected tax information ...... 295

Public benevolent institutions ...... 175

Public charitable institutions ...... 69

Public enterprises

GST, ATO update ...... 242

Public groups

ATO findings report ...... 269

Public interest

protected tax information ...... 295

stay order ...... 343, 344

Public traded unit trust ...... 315

Purpose

luxury cars ...... 246–251

PwC tax leaks scandal ...... 15, 204, 295

Q

Quantity surveyor

tax agent services ...... 201

Quarantining rules

real estate investment ...... 7

R

Rates of tax

Federal Budget 2025–26 ...... 390, 461

foreign resident CGT withholding ...... 238, 239, 370–372

multinational enterprises ...... 294

non-arm’s length income provisions ...... 160, 161

payroll tax ...... 530

R&D activities

expensing of innovation costs ...... 115

tax agent services ...... 201

tax exploitation schemes ...... 297, 298

tax incentives ...... 114

Real estate

contractual disputes, GST ...... 427–429

investment, quarantining rules ...... 7

“Real Estate Rescue” program ...... 216

Real property

foreign resident CGT withholding ...... 124–126

– SMSFs, impact on ...... 370–372

risks and issues ...... 342

sale

– CGT and residency ...... 365–369

– GST ...... 153, 155–157

unit trusts ...... 308

Reasonable care

tax agent services ...... 196

Reasonable person test

Div 7A loan repayments ...... 359

Record-keeping

Australian resident beneficiaries of foreign trusts ...... 490

CGT relationship breakdown roll-overs ...... 353, 354

digital and crypto assets ...... 252–254

transfer pricing ...... 491

trust income not previously subject to tax ...... 91

Redundancy

genuine redundancy ...... 394, 395

Reforms

thin capitalisation ...... 165, 166

Registration

TPB ...... 88, 89

Reimbursement agreements ...... 435, 436

Reinvoicing schemes ...... 491

Related entities

payroll tax ...... 531

Related party loans

deductions ...... 239

thin capitalisation rules, reform ...... 165, 166

Relationship breakdowns

CGT roll-over relief ...... 353

child maintenance trust ...... 354

child support minimisation ...... 209–212

collectables ...... 353

duty exemption ...... 354

family businesses ...... 352

family home ...... 351, 352

investment assets ...... 352

motor vehicles ...... 353

personal use assets ...... 353

pre-CGT assets ...... 353

small business CGT concessions ...... 353

SMSFs ...... 352, 353

tax implications ...... 351–354

Remote work

payroll tax ...... 530, 531

Remote working

tax practitioners ...... 28

Remuneration

genuine redundancy ...... 394, 395

Rental properties

built on vacant land, deductions ...... 257–262

housing crisis ...... 7

relationship breakdowns ...... 351, 352

Reportable tax position disclosures

hybrid mismatch arrangements ...... 265, 267

Reporting obligations

Code of Professional Conduct, breaches ...... 95, 239

consolidated groups ...... 86

corporate tax residency ...... 86

country-by-country reporting ...... 493

foreign residents, ATO requirements ...... 124–126

SMSF contraventions ...... 438, 439

tax practitioners ...... 48, 51, 62–66, 95, 239

Reserve allocations

SMSFs ...... 319, 320

Residency

Australian residents, global income ...... 486–488

CGT, sale of assets ...... 365–369

companies ...... 86, 456

domicile test ...... 91, 396

individuals ...... 456

pending reforms ...... 391

SMSF requirements ...... 456

Resident company

definition ...... 487

Residential premises

construction on subdivided land, tax ...... 155–157

Residential property development — see Property development

Residential rental properties

sale of ...... 258

Resilience

tax practitioners ...... 24, 25, 32

Restricted data ...... 409, 410

Restructuring businesses

debt deduction creation rules ...... 241, 242

early-stage innovation companies ...... 112

relationship breakdowns ...... 352

thin capitalisation ...... 241, 242

Restructuring trusts

managed investment trusts ...... 394

Retention of profits arrangements

personal services entities ...... 138

Retirement

legacy retirement product conversions ...... 239

Retirement exemptions

applying small business CGT concessions ...... 551

unit trusts ...... 314

Retirement villages

GST, ATO update ...... 242

Retrospectivity

hybrid mismatch arrangements ...... 266

Revenue raising

family trust distribution tax ...... 553–556

Reversionary pensions

SMSFs ...... 162, 163

Risk assessment

restructures ...... 242

Royalty payments

definition of “royalty” ...... 102

embedded royalties ...... 102, 105, 106

mischaracterised or undervalued ...... 10, 105

withholding tax ...... 102–107, 239

Rural land

held ready for use ...... 396, 397

rezoned, realisation of capital assets ...... 524–529

S

Safe harbours

country-by-country reporting ...... 264, 268, 269

trust loss provisions ...... 311

Sale of land

farmland, realisation of capital asset ...... 524–529

subdivided, tax implications ...... 153–158

Savings rule

unit trusts ...... 309, 310

School building funds

donations to, tax deductibility ...... 149–151

Secured loan arrangements

asset protection ...... 215

Seed phrases

digital assets ...... 407

Self-awareness ...... 32

Self-incrimination

privilege against, Administrative Review Tribunal ...... 538

Self-managed superannuation funds

BDBNs ...... 220, 221

defined benefit pensions ...... 318, 319

early-stage innovation company investments ...... 113

foreign residents, impact of CGT withholding ...... 370–372

holiday homes owned by trusts (Vic) ...... 276

legacy pension commutation ...... 318, 319

legacy pension reserve allocations ...... 319, 320

legacy retirement product conversions ...... 239

non-arm’s length income provisions

– allowable activities ...... 278, 279

– investment in trusts ...... 159–161

– multiple entity structures ...... 223–225

relationship breakdowns ...... 352, 353

residency requirements ...... 456

reversionary pensions ...... 162, 163

risks and issues ...... 342

unitholders in unit trusts

– CGT discount ...... 308

– non-arm’s length provisions ...... 310

unrealised gains on earnings ...... 40, 516, 557–559

voluntary disclosures ...... 438–440

Self-regulation ...... 32

Service agreements

digital assets ...... 408, 409

Shadow Economy Compliance Program

Federal Budget 2024–25 ...... 9

Share sale agreement

arm’s length market value substitution rule ...... 55–59

Shareholders

loan forgiveness, FBT or Div 7A ...... 361, 362

Shares

sale, CGT and residency ...... 365–369

Sharing economy

characteristics ...... 28–31

definition ...... 28

impact on professions ...... 27

Shortfall interest charge

deductibility ...... 238, 341

proposed changes ...... 178, 181

Single touch payroll-enabled software ...... 200

Slovenia

Australia–Slovenia DTA ...... 136

Small APRA-regulated superannuation funds

residency requirements ...... 456

Small business CGT concessions

15-year exemption, applying ...... 551

basic conditions ...... 548, 549

connected entity/affiliate tests ...... 541–545

maximum net asset value test ...... 541, 545–548

outbound investment ...... 492

passively held assets ...... 548, 549

relationship breakdowns ...... 353

rural land held ready for use ...... 396, 397

sale of shares ...... 58

structuring, Pt IVA ...... 549–551

trusts ...... 542–544

unitholders in unit trusts ...... 308, 314, 315

Small businesses

instant asset write-off ...... 238, 292, 293, 390, 517, 519

Small-to-medium businesses

assessment amendment period, extension ...... 300–303

tax assessments, amendment period ...... 88, 180

Small-to-medium enterprises

offshore investment structures ...... 486

overseas expansion ...... 486

tax residency ...... 486, 487

Social media accounts

digital records ...... 405, 406

Social skills

value to professional services ...... 33

Software programs

data-matching ...... 139

tax agent services ...... 198, 200, 202, 203

Software wallets

digital assets ...... 407

Sophisticated investors

tax offsets ...... 109

Special income rules — see Non-arm’s length income provisions

Specific anti-avoidance provisions

risk assessment ...... 242

Spouses

BDBNs ...... 220, 221

Staking rewards

tax treatment ...... 253

Stamp duty

intergenerational rural transfer ...... 344

reform package ...... 7

Start-up companies — see Early-stage innovation companies

Statutory interpretation

landholder duty (Vic) ...... 272, 273

Stay application

property developers, GST ...... 420

Stay orders

termination of registration ...... 182, 343, 344

Student loans

HELP repayments ...... 238

Subject to foreign income tax

definition ...... 265

Succession and estate planning

digital estates ...... 405–414

“hotchpot” arrangements ...... 218–220

proprietary estoppel ...... 373–375

risks and issues ...... 342

SMSFs ...... 162, 163

superannuation and BDBNs ...... 220, 221

testamentary trusts ...... 214, 215

Sufficient economic connection test ...... 86

Superannuation

adjusted taxable income, child support calculation ...... 210, 211

balances above $3m, 15% tax ...... 39, 40, 239

BDBNs ...... 220, 221

Federal Budget 2025–26 ...... 391

financial modelling ...... 39, 40

legacy pensions ...... 318–320

new tax on earnings over $3m ...... 40, 516, 557–559

non-arm’s length income breaches ...... 224, 225

Payday Super ...... 239, 495–497

relationship breakdowns ...... 352, 353

unrealised gains on earnings ...... 40, 516, 557–559

Superannuation funds

Australian, double tax treaty benefits ...... 136

Superannuation guarantee

Payday Super ...... 239, 495–497

Sweden

Australia–Sweden DTA ...... 136

Switzerland

Australia–Switzerland DTA ...... 136

“Synthetic” wealth transfer

gift and loan back strategies ...... 215, 216

T

Targeted integrity rule ...... 267

Tax advisers

GST, ATO update ...... 242

risks and issues ...... 341

Tax agent services

characterising ...... 196

contractors ...... 200, 202

data matching ...... 199, 200

defining ...... 194, 195

digitalisation ...... 202

examples ...... 201

excluded services ...... 194, 200, 204

fees or other rewards ...... 195

or BAS services ...... 200

reasonable care ...... 196, 197, 199, 349

registration regime ...... 461

services for a fee ...... 193

software programs ...... 198, 200, 202, 203

third-party information ...... 196–198, 202

TPB interpretation of ...... 206–208

unregistered tax return preparer ...... 463, 464

Tax agents

services for a fee ...... 193

termination of registration

– stay orders ...... 182, 343, 344

– TPB powers ...... 18–20

Tax assessments

SMEs, amendment period ...... 88, 180

Tax Avoidance Taskforce ...... 9, 241

Tax benefit

Pt IVA schemes ...... 478–481, 493

Tax compliance

Federal Budget 2025–26 ...... 391

Tax concessions — see also Capital gains concessions

early-stage innovation companies ...... 109

– eligible investors ...... 109, 110

tax offsets

– early-stage innovation companies ...... 112, 113

– sophisticated investors ...... 109

Tax consolidation — see Consolidated groups

Tax debts

Commissioner of Taxation discretion ...... 10

interest charges, proposed changes ...... 178, 181

land tax, company reinstatement ...... 243

Tax education

Advanced Superannuation Dux Award, study period 2, 2023

– Victoria Mercer ...... 60

CommLaw1 Australian Legal Systems Dux Award, study period 1, 2024

– Riley Peake ...... 403

CommLaw1 Australian Legal Systems Dux Award, study period 2, 2024

– Ron Bao ...... 355

CommLaw3 Property Law Dux Award, study period 2, 2024

– Ethan Nguyen ...... 533

CTA1 Foundations Dux Award, 2024

– Darren Adams ...... 305

CTA2A Advanced Dux Award, study period 3, 2023

– Steve Tanner ...... 99

CTA2B Advanced Dux Award, study period 1, 2024

– James Tucker ...... 475

CTA2B Advanced Dux Award, study period 3, 2023

– Jessica Bagnall ...... 147

CTA3 Advisory National Dux Award, 2023

– Belinda Spence ...... 191

– Jeremy Scott ...... 256

lifelong learning ...... 84, 85

Tax Academy micro-credential units ...... 176, 177, 236, 237

Tax exploitation schemes

promoter penalties ...... 51, 62, 181, 297, 298

Tax-free thresholds

payroll tax ...... 530

Tax invoices

GST requirement ...... 426

Tax liabilities

hardship relief ...... 52, 521, 522

interest charges, proposed changes ...... 178, 181

Tax offsets

early-stage innovation companies ...... 112, 113, 393, 394

foreign income, Australian residents ...... 491, 492

sophisticated investors ...... 109

Tax planning

relationship breakdowns ...... 351–354

Tax practitioners

Administrative Review Tribunal obligations ...... 536, 537

breach reporting rules ...... 48, 62–66, 95, 239

civil penalties ...... 95, 96, 194, 202

client-to-agent linking ...... 239

Code of Professional Conduct ...... 48, 50, 51, 64–66, 84, 85, 89, 290

– changes to ...... 186–190

– expansion of obligations ...... 89, 94–97, 186–190

– false or misleading statements ...... 95, 188–190

– statement obligations ...... 95–97, 188–190

data matching ...... 199, 200

digitalisation of duties ...... 198

distinction between legal services ...... 194–196

emotional intelligence ...... 32, 33

incapacity ...... 10, 11

key characteristics for the future ...... 24

myID ...... 239

outsourcing services ...... 198, 199

reasonable care ...... 196, 197, 199

registration requirements ...... 88, 89, 193

regulation and compliance ...... 390

remote working ...... 28

resilience ...... 24, 25, 32

technological change ...... 22–33, 85

terms of engagement ...... 198

third party reports ...... 196–198

trust ...... 31–33

use of artificial intelligence ...... 24–29

Tax Practitioners Board

2019 Review ...... 390, 461

2024–25 plan ...... 140

draft code guidance ...... 242, 243

guidance ...... 48

investigation rules ...... 15–20

James review ...... 62, 64, 193

protected tax information ...... 295

Register

– issues ...... 17, 18, 62

– regulation changes ...... 89

tax agent registration

– power to terminate ...... 18–20

– requirements ...... 88, 89, 193

– termination, stay orders ...... 182, 343, 344

tax agent services, interpretation of ...... 206–208

timing issues ...... 15–17

Tax reform

deductible gift recipient reform ...... 68–70

Federal Budget 2025–26 ...... 390, 391

housing crisis, tax implications ...... 7

need for ...... 456, 457, 517

stamp duties ...... 7

Tax residency

individuals ...... 517

Tax returns

lawyers, compliance ...... 519, 520

pre-filling ...... 199, 200

self-lodgment via myTax ...... 196, 198, 202, 203

unregistered return preparer ...... 463, 464

Tax shelters

unit trusts ...... 311, 312

Taxable Australian property

CGT assets ...... 365–369

Taxation law

definition ...... 194, 195

Technological change

tax practitioners ...... 22–33, 85, 193, 196, 198, 200–204, 336

Testamentary trusts

estate planning ...... 214, 215

The Tax Institute

advocacy ...... 84, 85, 290, 291, 336, 388, 389, 391, 456, 514

AI technology ...... 336

Case for Change ...... 391

Community Achievement Awards ...... 134

CPD events ...... 389, 514

Incoming Government Brief ...... 391, 456, 514, 516

learning and community ...... 337

lifelong learning ...... 84, 85

member community ...... 389

member feedback ...... 176

membership ...... 176

– renewals ...... 5, 514, 515

– value of ...... 3, 237

Tax Academy ...... 135, 176, 177, 236, 237

Tax Knowledge Exchange ...... 337

The Tax Summit 2024 ...... 46, 47, 84, 85, 134, 135

volunteers ...... 177, 237

Thin capitalisation

debt deduction creation rules ...... 76, 77, 238, 241, 242

debt deductions ...... 490, 491

outbound investment ...... 490, 491

reforms ...... 165, 166

Third party debt test

debt deductions, thin capitalisation rules ...... 491

Thoroughbred breeding property

land tax exemption (NSW) ...... 12, 13

Tie-breaker rules ...... 488

Timing issues

Administrative Review Tribunal ...... 537, 538

assessment amendment period, SMEs ...... 300–303

debt deductions, thin capitalisation rules ...... 76, 77

false or misleading statements ...... 188–190

family trust distribution tax ...... 555, 556

Payday Super ...... 495

TPB investigations ...... 15–17

Top line revenue

annual turnover misconception ...... 544

Total superannuation balance

above $3m, new tax on earnings ...... 39, 40, 239, 516, 557–559

legacy pension commutation ...... 318

reversionary pensions ...... 162, 163

Trade marks — see Intellectual property

Trading stock

farm subdivision ...... 524–529

luxury cars, “museum concept” ...... 246–251

Transfer balance cap

superannuation ...... 318, 319

Transfer pricing

cross-border dealings ...... 491

debt deductions, thin capitalisation rules ...... 77, 165, 166

outbound investment ...... 491

record-keeping ...... 491

Transparency

corporate tax receipts ...... 241

Travel expenses

between work and home ...... 244

reasonable amounts ...... 50

rental property deductions ...... 259, 261

Treaties — see Double tax agreements

Tripartite arrangements

GST ...... 429–432

Truck driver

meal expense deductions ...... 464, 465, 513

Trust

value to professional services ...... 31–33

Trust beneficiaries

previously untaxed trust income ...... 90, 91, 490

Trust deeds

rectification ...... 344

variation of vesting date ...... 72–74

Trust distributions

family trust distribution tax ...... 322, 323, 553–556

rectification, trustee resolution ...... 395, 396

Trust estate

definition ...... 145

executor or trustee ...... 143–146

Trust income

previously untaxed ...... 90, 91, 490

Trust vesting

date changes ...... 72–74

Trustee resolutions

small business CGT concessions ...... 550, 551

Trustees

BDBNs ...... 220, 221

change in control, landholder duty (Vic) ...... 271–273

definition ...... 144

distinction between executors and ...... 144

exercise of power ...... 479, 480

Trusts — see also Fixed trusts; Managed investment trusts; Unit trusts

change in directors, landholder duty (Vic) ...... 118–120, 271–273

connected entity tests ...... 542–544

definition of “associates” ...... 53, 54

holiday homes, vacant residential land tax (Vic) ...... 274–277

non-arm’s length income provisions ...... 159–161

– multiple entity structures ...... 223–225

small business CGT concessions ...... 542–544

trustee exercise of power ...... 479, 480

vesting dates ...... 72–74

U

Unexplained deposits ...... 342, 343

Unit trusts

15-year exemption ...... 314

advances of capital ...... 312–314

change in directors, landholder duty (Vic) ...... 118–120, 271–273

definition ...... 306

fixed or non-fixed trusts ...... 160, 309–311

issues ...... 308

legal nature ...... 306, 307

loans to unitholders ...... 312

owning holiday homes, vacant residential land tax (Vic) ...... 275

part-year distributions ...... 308, 309

payments to associates ...... 312

present entitlement ...... 308, 309

property sector, use in ...... 308

redemptions ...... 312

retirement exemption ...... 314

safe harbour compliance ...... 311

savings rule ...... 309, 310

SMSF investments in ...... 310

– fixed entitlement ...... 161

– multiple entity structures ...... 223–225

tax features ...... 307, 308

tax shelters ...... 311, 312

units held by discretionary trusts ...... 307, 308

United Kingdom

Australia–UK DTA ...... 136

United States

Australia–US DTA ...... 488

“check-the-box” elections ...... 267–269

consolidated groups ...... 266

dual consolidated loss rules ...... 268

global intangible low-taxed income ...... 267

Unpaid present entitlements

Div 7A loan issues ...... 238, 391, 398–401, 434–436, 459, 460, 482, 516, 517

relationship breakdowns ...... 352

Unrealised gains

superannuation earnings ...... 40, 516, 557–559

Unregistered tax return preparer

contempt penalty ...... 463, 464

Use for a purpose

luxury cars, “museum concept” ...... 246–251

V

Vacant land

rental property deductions ...... 257–262

Vacant residential land tax (Vic)

holiday homes, extension to trusts ...... 274–277

Valuation of assets

market value principles ...... 520, 521

Valuation of shares

CGT, arm’s length market value substitution rule ...... 55–59

Vested and indefeasible ...... 309

Vesting dates

trusts ...... 72–74

Victoria

landholder duty

– change in trust directors ...... 118–120, 271–273

– single arrangement ...... 140, 141

trust vesting dates ...... 72–74

vacant residential land tax ...... 274–277

Virtual currency/property accounts
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Il Tax Academy

Growing the team's expertise
between meetings.

Train your tax team your way, with Tax Academy.

Equip your staff with the skills and confidence to manage
individual and employment-related tax matters with ease.
This targeted learning pathway builds technical capability
across PAYG, fringe benefits, and employment taxation —

all through practical, online, self-paced units.

Vv Start with the essentials Vv Prepare for employment tax challenges
Taxation of individuals helps your team Employment taxation issues helps your team
understand how and why tax applies to manage compliance with confidence, covering
individuals, including rates, thresholds, PAYG withholding, superannuation, termination
offsets, and reporting obligations. payments, and contractor classification.

Vv Build confidence in FBT Whether you are onboarding new staff or
Taxation of fringe benefits gives staff a building confidence across your broader team,
working knowledge of how FBT operates and Tax Academy delivers relevant, real-world
what employers need to know, from identifying learning that supports your business.

fringe benefits to calculating taxable values
and determining liabilities.

Buy units online or contact us to discuss upskilling your whole team.
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CTA: The @ of tax credentials.
Rare. Respected. Yours to achieve.

Stand out with the globally recognised mark of excellence in tax.
The Chartered Tax Adviser (CTA) designation demonstrates your expertise,
elevates your professional standing, and opens doors to new opportunities.

Enrolments close 25 June.

i The Tax Higher
.III- Institute | Education

HEPCO Pty Ltd trading as The Tax Institute Higher Education PRV14349.
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State Taxes
Convention

Your all-in-one program for state and territory taxes!

Program developed in collaboration with
all Revenue Offices across the country.

Dedicated streams focused on duties and
payroll taxes.

Uninterrupted views of Hobart’s working
waterfront across two full days of technical
sessions and networking.

Featuring all state and territory Revenue
Commissioners, representatives from their
offices, and leading state tax practitioners from
the accounting and legal sectors nationwide.

Register before or on Friday 27 June to save $200!

Register now »

30 July-1 August 2025
Grand Chancellor Hobart

12 CPD hours

The Tax
| Institute
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People power tax,
we empower people

Humans are the heart of the tax profession.

You’re part of a powerful community that keeps the tax profession
thriving. A community made up of incredible individuals, the people
who bring the Humans of Tax story to life.

We're sharing the stories behind our Humans of Tax — be inspired
as we spotlight more of the faces that shape our membership.

The Tax
_ | Institute
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TaxVibe

169" PODCAST BY THE TAX INSTITUTE

We love the vibe of tax

We bring you the sharpest minds in the tax profession,
digging deep into their unique insights and sharing nuggets
of wisdom you won’t find elsewhere.
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