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TAX NEWS — AT A GLANCE

Tax News — at a glance
by TaxCounsel Pty Ltd

March - what
happened in tax?

The following points highlight important
federal tax developments that occurred during
March 2026. A selection of the developments
is considered in more detail in the “Tax News -
the details” column on page 494 (at the item
number indicated).

Boosting support for Australian
charities

In a media release on 26 February 2026, the Assistant
Minister for Productivity, Competition, Charities and
Treasury announced that the government will improve
support for Australian charities by increasing the
distribution rate for giving funds and expanding the number
of organisations that can seek endorsement under the
community charities deductible gift recipient category.

See item 1.

GST: fund-raising events

A legislative instrument has been made which allows an
endorsed charity, a gift-deductible entity or a government
school to treat all supplies that it makes in relation to a
fund-raising event as being input taxed where it holds 15 or
fewer like or similar fund-fundraising events in a prescribed
accounting year. See item 2.

CGT event C1

The Commissioner has withdrawn an interpretative
decision on the operation of CGT event C1 with effect from
27 February 2026 on the basis that it no longer accords
with the current ATO view (ID 2010/124). See item 3.

Genuine redundancy

The Full Federal Court has unanimously dismissed an
appeal by the Commissioner from a decision of McEvoy J
in which his Honour held that a payment made by an
employer to a part-time employee (who had chosen not to
accept a change in position which would have resulted in a
reduction in hours worked and in the hourly payment rate)
was a genuine redundancy payment and not an eligible
termination payment (DCT v Baya Casal [2026] FCAFC 11).
See item 4.

Display model homes

The Administrative Review Tribunal (ART) has held that
expenditure incurred by a custom home building company
(Masterton) in the construction of temporary display

model homes on land at Warwick Farm was of a revenue,
not capital, nature and, so, was deductible as a general
deduction under s 8-1 of the Income Tax Assessment Act
1997 (Cth) (Masterton Corporation Holding Co Pty Ltd and FCT
[2026] ARTA 160). See item 5.

Fraud or evasion opinion

The Federal Court (Abraham J) has held that, where the
Commissioner amends assessments of a taxpayer for more
than one income year on the basis that he is of the opinion
that there has been fraud or evasion, he is not required

to form a separate opinion in respect of each income year
(Yadav v FCT[2026] FCA 140). See item 6.

Informal contracts

As was noted in the Tax Tips article in the last issue of
the journal, there is a growing jurisprudence arising out
of recent Federal Court decisions on the issue of whether
there may be an informal contract between entities that
is relevant for the purposes of tax law. There is now a
further decision of the Full Federal Court that is relevant
to the issue (FCT v SNA Group Pty Ltd [2026] FCAFC 10).
See item 7.

GIC interest charges

The Tax Ombudsman has completed a review into the ATO’s
management of the remission of the general interest charge
and has called for urgent improvements to the way that the
ATO offers relief for people trying to do the right thing. The
review found inconsistent decision-making, vague guidance
and poor communication were leading to confusion and
unfair outcomes for taxpayers.

Portugal DTA

On 30 November 2023, the Australian Government signed
a double tax agreement with Portugal and amending
legislation has been introduced into parliament to give
the agreement the force of law in Australia.

Tax agent: stay refused

The ART has refused a stay of the Tax Practitioners Board’s
decision to terminate a tax agent’s reqgistration and impose
a five-year ban on reapplying for reregistration for failure
to meet the requirements of the tax agents legislation,
including the fit and proper person requirement (Kumar
and Tax Practitioners Board [2026] ARTA 232).
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PRESIDENT’S REPORT

President’s
Report

by Tim Sandow, CTA

Tax reform
means clarity,
not tinkering

President Tim Sandow discusses the long list of
tax measures stuck in limbo ahead of the Federal
Budget 2026-27.

The Treasurer has indicated that productivity and tax
reform will be at the heart of the Federal Budget 2026-27.
This is good news — although we won’t hold our breath to
see if what he considers tax reform and what the Institute
and its members consider tax reform are one and the
same.

Tax reform, as we have said before, is not the same as
tinkering at the edges of our system. The kind of tinkering
and piecemeal change we’ve seen before is exactly what
has left us with a long list of announced but unenacted
measures that continue to create uncertainty, fuel
anxiety, and increase compliance costs for taxpayers

and practitioners.

Here are just some of the measures that The Tax Institute
and its member volunteers continue to advocate on:

1. corporate tax residency reforms, announced in the
Federal Budget 2020-21 following recommendations
from the Board of Taxation, remain unlegislated;

2. the government’s proposal to strengthen the foreign
resident CGT regime, announced in the Federal Budget
2024-25, has also stalled, following a consultation paper
released in July 2024;

3. proposed updates to Pt IVA of the Income Tax
Assessment Act 1936 (Cth) (ITAA36), announced in
the Federal Budget 2023-24 and later deferred in the
Federal Budget 2024-25, remain unlegislated;

4. aproposed new penalty regime for mischaracterised
or undervalued royalties for large multinationals
announced as part of the Federal Budget 2024-25,
has not progressed. This is proposed to apply from
1 July 2026;

5. proposed amendments to the managed investment
trust regime announced in March 2025 has not yet

been enacted, despite being proposed to apply to fund
payments from 13 March 2025;

6. Div 7TAITAA36 —that old chestnut — continues to create
uncertainty. Targeted amendments announced in the
Federal Budget 2016-17 and consulted on in 2018
remain unresolved;

7. reforms to individual tax residency, announced in the
Federal Budget 2021-22, have not progressed despite
a 2023 consultation paper;

8. aproposal to allow deductions for education and
training expenses unrelated to current employment in
the Federal Budget 2020-21 has also stalled since the
Treasury’s 2020 consultation;

9. a $1,000 instant tax deduction for work-related
expenses, announced during the 2025 Federal
election campaign, has not advanced beyond its initial
announcement;

10. proposed changes to relax residency requirements
for SMSFs, announced in the Federal Budget 2021-22
and deferred in the Federal Budget 2022-23, remain
unimplemented;

11. the proposal in the March Federal Budget 2022-23 to
enable monthly or quarterly electronic lodgement of
TPRS data has not progressed; and

12. funding announced in the March Federal Budget
2022-23 to support data-sharing of single touch payroll
information between the ATO and state and territory
revenue offices has not advanced.

| hope that when the Treasurer talks about tax reform, he
is at the very least planning to address several of these
measures that have been stuck in limbo. In any case, The
Tax Institute continues to advocate on these and other
issues on your behalf.

For those of you passionate about the advocacy work that
we do, don’t hesitate to reach out to your state’s Institute
representative. We would love to hear from you, and always
welcome volunteers to add their voice to our work.
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CEO’S REPORT

CEO’s Report

by Scott Treatt, CTA

Our hopes for
the Federal
Budget 2026-27

CEO Scott Treatt discusses the continued need
for certainty as another Federal Budget nears.

With another Federal Budget announcement coming up

next month, the team at The Tax Institute are continuing
to advocate for our members on a range of tax technical
fronts, alongside our dedicated technical committees.

The list of announced but unenacted measures yet to
be addressed remains long and vexing. Some of these
measures were announced during the last term of
parliament, and others were announced many years
ago. In some cases, there is little more than a media
release, while in others, the government has released

a consultation or discussion paper. What they all have

in common is that no new law has been enacted, even
though some measures have announced start dates that
have already passed.

We continue to call for resolution and certainty on these
measures in the near future, if not in the Budget. Whether
each measure progresses, is abandoned or is reviewed
further, tax practitioners and their clients need certainty so
they are able to plan with confidence.

The positive news is that this year, tax reform has been put
on the agenda in a way that shows the conversation has
taken off and creates the opportunity for action. Whether we
will see true reform or more tinkering remains to be seen,
but | am hopeful that we may see more movement in 2026
than we have for a good long while.

As always, keep an eye on your inbox for our member-
exclusive Federal Budget Report, where our team analyses
the tax measures announced in the Budget to put you on
the front foot from day one.

TTI and IPA proposal update

In March, we shared with our members some key insights to
come out of the member consultation sessions. Chief among
them were that, following the sessions, 89% of members in
attendance were receptive to the proposal.

We asked those members in attendance how they felt about
the proposal before and then after the session. There was

a notable positive shift in sentiment following the sessions,

which tells me that, when members are fully informed about
the opportunity being explored, the majority recognise it as
a positive move for our future.

The due diligence period is ongoing, and as we continue
discussion, informed by member insights, we remain
fully committed to transparency and keeping members
up-to-date and engaged along the way.
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Associate’s
Report

by Sumitha Krishnan,
FTI

An opportunity to
address ABUMs

We consider the extensive list of announced but
unenacted measures and what their outstanding
status means for practitioners.

Announced but unenacted measures (ABUMs) have long
been part of Australia’s tax and superannuation landscape.
These are government proposals that have been announced
but never made it into law, often sitting for years as media
releases, consultation papers or draft legislation. With every
Federal Budget and election cycle, the list grows longer,
while only a small number of measures are ever finalised or
formally dropped. This ongoing uncertainty makes it harder
for taxpayers and advisers to plan with confidence.

With productivity and tax reform indicated as priorities

for the Federal Budget 2026-27, the government has

an opportunity to bring clarity to this backlog. The Tax
Institute’s Incoming Government Brief: June 2025 (the
Brief) outlines the status of key tax and superannuation
measures announced by previous governments that remain
unenacted ahead of the commencement of the 48th
parliament, and highlights those requiring prompt action.
While tax reform is a long process, resolving the status

of existing ABUMs would be a practical first step toward
boosting productivity. This would give taxpayers, businesses
and practitioners the certainty they need to manage their
tax affairs more effectively.

How ABUMs affect taxpayers and
practitioners

ABUMs cause practical difficulties for the people who have
to work within the tax system every day. When measures are
announced but not implemented, taxpayers are left unsure
about what rules will apply to them in the future. This
uncertainty is compounded when ABUMs are announced
with proposed application dates, some of which are even
retrospective, leaving taxpayers and advisers unsure
whether to rely on the existing law or to prepare based

on a future law that may never be enacted. This makes

it harder to make decisions about investments, business
structures or long-term planning. Practitioners face similar
challenges. They are required to advise clients based on

rules that may change, be delayed or never come into effect
at all. This uncertainty increases compliance costs, leads

to more conservative decision-making, and can slow down
commercial activity. It also puts pressure on advisers, who
must constantly monitor proposals that may sit idle for
years. Clarifying the status of ABUMs would ease much

of this uncertainty and give taxpayers and practitioners a
firmer basis for planning.

Key ABUMs

Below is a non-exhaustive list of some longstanding ABUMs
that we consider should be progressed as a priority to
improve clarity and reduce uncertainty.

Corporate and international tax
Corporate tax residency

Announced on 6 October 2020 as part of the Federal
Budget 2020-21, these proposed changes were welcomed
by industry at the time, but have still not progressed. The
current corporate tax residency rules contain significant
complexity and uncertainty, and although the ATO recently
updated its quidance (PCG 2018/9: Central management
and control test of residency: identifying where a company’s
central management and control is located) on the application
of the central management and control test, legislative
amendments are still required.

Strengthening the foreign resident capital
gains tax

In the Federal Budget 2025-26, the government announced
that it will defer the start of the strengthening the foreign
resident CGT regime from 1 July 2025 to the later of

1 October 2025 or the first 1 January, 1 April, 1 July

or 1 October after the enabling legislation receives royal
assent. Although Treasury released a consultation paper

in July 2024, no further progress has been made since

the measure was first announced in the Federal Budget
2024-25. The proposal would expand the range of assets
subject to CGT for foreign residents, shift the principal asset
test to a 365-day period, and require foreign residents
disposing of interests over $20 million to notify the ATO
before completion.

Proposed updates to Pt IVA

As part of the Federal Budget 2023-24, the government
announced that it will improve the integrity of the tax system
by expanding the scope of the general anti-avoidance

rule under Pt IVA of the Income Tax Assessment Act 1936
(Cth) (ITAA36) to apply to schemes that reduce Australian
tax through lower withholding tax rates or that secure an
Australian tax benefit even where the dominant purpose was
to reduce foreign tax. Initially intended to apply from 1 July
2024, the Federal Budget 2024-25 deferred its start date
pending legislation, with no further progress to date.

Mischaracterised or undervalued dividends,
interest and royalties

The government announced on 14 May 2024, as part
of the Federal Budget 2024-25, that it will introduce a
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new penalty for taxpayers with more than $1 billion in
global turnover annually, who have mischaracterised or
undervalued royalty payments to which withholding tax
would normally apply. There has been no meaningful
progress on this measure to date.

Fringe benefits tax
FBT car parking benefits

On 29 March 2022, the previous government announced
that it would consult on FBT car parking benefits following
the Full Federal Court’s decision in FCT v Qantas Airways
Ltd.' However, it remains uncertain whether the current
government proposes to proceed with this consultation
as announced.

Individuals
Individual tax residency

Announced on 11 May 2021 as part of the Federal Budget
2021-22, the proposed reforms responded to the Board of
Taxation’s recommendations to modernise the individual
tax residency rules. As part of this measure, the Treasury
released a consultation paper for the new framework in
July 2023; however, no further progress has been made.

Education and training expense deductions for
individuals

As part of the Federal Budget 2020-21, the government
announced that it would consult on allowing individuals to
deduct education and training expenses they incur, where
the expense is not related to their current employment. This
measure progressed to a Treasury consultation in December
2020 but has been stalled since then.

Instant tax deduction for work-related expenses

The government, as part of the 2025 Federal election
campaign, announced that it would introduce a $1,000
instant tax deduction from the 2026-27 income year for
claiming individual work-related expenses. This measure
has not advanced beyond its initial announcement.

Small businesses

Division 7A ITAA36 continues to be an area of significant
confusion following around 25 legislative amendments and
the issue of a similar number of ATO guidance products
since its introduction on 4 December 1997:

¢ the government’s announcement as part of the Federal
Budget 2016-17 to make targeted amendments to
Div 7A, followed by the release of a consultation paper
in October 2018, have only added to this confusion;

* The Tax Institute is of the view that the government
should progress with the amendments proposed by the
previous government after engaging in sufficient and
meaningful consultation with key stakeholders. This will
ensure that the changes are still appropriate in light of
notable developments since 2017; and

* the current appeal of the Full Federal Court’s decision
in FCT v Bendel? to the High Court may ultimately result
in legislative amendments, depending on the outcome

of the appeal. The ATO’s position on unpaid present
entitlements remains unchanged, as outlined in its
interim decision impact statement.

Superannuation
Relaxing residency requirements for SMSFs

Introduced as part of the Federal Budget 2021-22

and deferred as part of the October Federal Budget
2022-23, the government proposed to relax the residency
requirements for SMSFs. The measure would extend the
current rules to allow SMSF trustees to relocate overseas
for a maximum of five years and remove the active member
test for SMSFs and small APRA-requlated funds. This
measure is yet to be implemented.

Tax Administration

Smarter reporting of taxable payments reporting
system data

This measure was announced as part of the Federal Budget
2022-23 and proposed allowing the taxable payments
annual report to be lodged electronically on a monthly or
quarterly basis. However, it has remained an announcement
and no further progress has been made.

Enhancing the sharing of single touch payroll data

The government announced, as part of the March Federal
Budget 2022-23, that it proposes to commit funds to
develop IT infrastructure to enable single touch payroll
(STP) data to be shared between the ATO and state and
territory revenue offices. The STP sharing system would
aim to reduce compliance costs for taxpayers to the extent
that it provides the state and territory revenue offices with
correct and useful information. This measure has remained
an announcement and has not progressed since.

Conclusion

A system in which measures are announced long before
enactment risks creating two parallel rulebooks — the

law passed by parliament and the law announced by

the government. This leaves practitioners navigating a
landscape where clients expect guidance on proposals
that may be significantly amended or never proceed,
adding unnecessary complexity to day-to-day advisory.

If productivity is to be a genuine Federal Budget objective,
resolving the ABUM backlog should be a priority for the
government. The Brief offers a clear roadmap for action.
Progressing priority reforms and abandoning outdated
measures would restore certainty, reduce complexity, and
strengthen long-term economic confidence.

References
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TAX NEWS - THE DETAILS

Tax News — the details
by TaxCounsel Pty Ltd

March - what
happened in tax?

The following points highlight important
federal tax developments that occurred during
March 2026.

Government initiatives
1. Boosting support for Australian charities

In @a media release on 26 February 2026, the Assistant
Minister for Productivity, Competition, Charities and
Treasury announced that the government will improve
support for Australian charities by increasing the
distribution rate for giving funds and expanding the number
of organisations that can seek endorsement under the
community charities deductible gift recipient category.

Public giving funds were established in tax law in 1963, and
private giving funds were introduced into tax law in 2000.
Both kinds of giving funds play a valuable role in Australian
philanthropy. They allow donors to receive an upfront tax
deduction for their gifts, while allowing those gifts to be
invested to increase the funds available for charities in the
longer term. In return for this tax deduction, giving funds
must make a minimum annual distribution to charities that
are deductible gift recipients.

The government will set the minimum annual distribution
rate for both private and public giving funds at 6% of net
assets. This will ensure that more benefits flow to charities
to help them to provide their services, while still allowing
giving funds to invest and provide benefits into the future.

Treasury analysis shows that a fund receiving market
returns that distributed 6% of its net assets each year could
last for decades, even without further contributions to its
assets. Of those giving funds that have made a distribution
in recent years, around two-thirds of public giving funds and
around half of private giving funds distributed more than 6%
of net assets.

The government is also making changes that will allow
giving funds to support large projects with charities without
making excessive draw-downs on their capital, by allowing
them to smooth distributions over a three-year period. This
provides greater flexibility to giving funds in the type of
charitable activity they support and helps to ensure that
distributions can be maintained over time.

The new rate will apply from the first financial year following
amendments to the giving fund guidelines, and existing

giving funds will not need to meet the new distribution rate
for two years.

The government is also adding 34 organisations to

the ministerial declaration for community charities,
representing the biggest update to the community charity
deductible gift recipient category since it was established in
2024. Declaring these entities as community charities will
allow them to access deductible gift recipient status once
they are endorsed by the ATO.

2. GST: fund-raising events

A legislative instrument has been made which allows an
endorsed charity, a gift-deductible entity or a government
school to treat all supplies that it makes in relation to a
fund-raising event as being input taxed where it holds 15 or
fewer like or similar fund-fundraising events in a prescribed
accounting year.

Under s 40-160 of the A New Tax System (Goods and
Services Tax) Act 1999 (Cth) (GSTA99), an endorsed
charity, a gift deductible entity or a government school
(as defined) may be able to choose to treat all supplies
that they make in connection with a fund-raising event (as
defined) as input taxed, subject to other requirements in
the section.

If an endorsed charity, a gift deductible entity or a
government school has chosen to treat supplies made in
connection with fund-raising events as being input taxed,
they would not be required to remit GST on the supplies
that they make in relation to that fund-raising event or
be able to claim input tax credits on all of the acquisitions
made in relation to the fund-raising event.

“Fund-raising event” is defined (in s 40-165(1) GSTA99)

to mean an event that is conducted for the purpose of
fund-raising. It includes a fete, ball, gala show, dinner,
performance and other similar events. It includes an event
involving the sale of goods where each sale does not exceed
$20 and the selling of that good is not part of the entity’s
normal business. It also includes events determined by the
Commissioner to be a fund-raising event for the purposes
of s 40-165(1)(c). However, where these events form part
of a series or reqular run of like or similar events, they

are excluded from the definition of “fund-raising event” in
s 40-165(1).

Where a fund-raising event forms part of a series or reqular
run of like or similar events, the endorsed charity, gift
deductible entity or government school cannot choose to
treat supplies made in connection with any of the events
held in that prescribed accounting year as input taxed.

Under s 40-165(4), the Commissioner has the power to
determine the frequency with which fund-raising events
may be held without forming any part of a series or reqular
run of like or similar events.

Section 6 of the legislative instrument provides that, for
the purposes of s 40-165(1) , the maximum number of
fund-raising events that can be held by an entity before
forming any part of a series or regular run of like or

494  TAXATION IN AUSTRALIA | APRIL 2026



TAX NEWS — THE DETAILS

similar events is 15 in any prescribed accounting year (the
12-month period ending on the date the entity balances its
accounts).

Where the maximum number of like or similar fund-raising
events is exceeded in a prescribed accounting year, the
entity is not able to choose to treat supplies made in
connection with any of the events held in that prescribed
accounting year as being input taxed.

The legislative instrument is the A New Tax System (Goods
and Services Tax) (Frequency of Fund-raising Events)
Determination 2026 and commenced on 4 March 2026.

The Commissioner’s perspective
3. CGT event C1

The Commissioner has withdrawn an interpretative
decision on the operation of CGT event C1 with effect from
27 February 2026 on the basis that it no longer accords
with the current ATO view (ID 2010/124).

CGT event C1 happens if a CGT asset that a taxpayer
owns is lost or destroyed. The time of the happening of
CGT event C1is the earlier of when the taxpayer first
receives compensation for the loss or destruction or, if
no compensation is received, when the loss is discovered
or the destruction occurred (s 104-20 of the Income Tax
Assessment Act 1997 (Cth) (ITAA9T)).

The facts that were considered in ID 2010/124 were that
the taxpayer owned 10,000 shares in a company which they
acquired post-CGT. The shares were held in a stockbroker’s
account. The taxpayer instructed the stockbroker to sell
1,000 of the shares. The stockbroker mistakenly sold

all 10,000 of the shares to a third party. The third party
was a bona fide purchaser of the shares for value and
without notice of the taxpayer’s lack of consent to the sale.
The taxpayer received a cheque for the sale proceeds of

all 10,000 shares. The sale of shares had settled by the
time the stockbroker discovered the mistake. To rectify
the mistake, the stockbroker purchased 9,000 shares in
the same company on behalf of the taxpayer. The original
cheque issued to the taxpayer was cancelled, and the
taxpayer received a new cheque for the sale proceeds of
1,000 shares.

ID 2010/124 as issued took the view that, in all of the
circumstances, the 9,000 shares were “lost” within the
meaning of CGT event C1. The taxpayer was involuntarily
and permanently deprived of ownership of the 9,000 shares
as the result of the unauthorised sale by another party to

a third party who was a bona fide purchaser of the 9,000
shares for value and without notice of the taxpayer’s lack of
consent to the sale of the shares.

As indicated, the Commissioner has withdrawn ID 2010/124
and, therefore, on the Commissioner’s present view, CGT
event A1 would happen on the facts.

It should be noted that the operation of CGT event C1in
the context of a mortgage of shares where the mortgagee
exercises their power of sale is considered in ID 2010/116.

Recent case decisions

4. Genuine redundancy

The Full Federal Court has unanimously dismissed an
appeal by the Commissioner from a decision of McEvoy J
in which his Honour held that a payment made by an
employer to a part-time employee (who had chosen not to
accept a change in position which would have resulted in a
reduction in hours worked and in the hourly payment rate)
was a genuine redundancy payment and not an eligible
termination payment (DCT v Baya Casal').

On or around 9 December 2021, the taxpayer received

a payment of $15,326 from her employer, the lvanhoe
Grammar School, on termination of her employment as an
early learning centre assistant. This followed a restructure
of the school’s early learning centre, and advice from the
school that the taxpayer would be eligible to move to a new
role as a redeployment or that she could take a redundancy.
The proposed redeployment would have involved a decrease
in the taxpayer’s existing part-time hours (34.56 hours per
week) to a maximum of 28.5 hours per week, a change in
working days and a reduction in remuneration. The taxpayer
chose not to accept the new role and her position was
terminated.

When making the payment to the taxpayer, the school
treated the payment as an employment termination
payment (ETP) within the meaning of s 83-130 ITAA97,
rather than as a genuine redundancy payment within the
meaning of s 83-175 ITAA97. ETPs and genuine redundancy
payments are taxed in a different manner, ETPs having a
less beneficial tax treatment.

Shortly after receiving the payment, the taxpayer applied

to the Commissioner for a private ruling on the nature of
the payment. The Commissioner ruled that the payment

was an ETP and disallowed an objection by the taxpayer
against the ruling. The taxpayer then appealed to the
Federal Court against the Commissioner’s objection decision
and McEvoy J allowed the appeal. On the Commissioner’s
further appeal, the Full Federal Court has unanimously
affirmed the decision of McEvoy J.

In a joint judgment, Hespe and Button JJ said that, although
expressed as six separate grounds of appeal, the essential
issue was whether McEvoy J was correct to conclude that
the taxpayer’s position was genuinely redundant for the
purposes of s 83-175(1).

Their Honours said that the question of redundancy is a
question of fact and degree, which was to be determined
having regard to the particular circumstances. In the
present case, the taxpayer was employed to perform duties
and tasks as an assistant in an early learning centre. The
taxpayer was not engaged to discharge responsibilities

and perform a role for which she was paid a fixed salary.
Having regard to the nature of an early learning centre, the
running of such a centre will necessarily involve somebody
performing tasks and duties relating to the care of children.
The issue of whether the taxpayer was dismissed because
her position had become redundant was not determined

by whether other employees continued to perform similar
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tasks involving similar skills to those of the taxpayer, or
that the taxpayer would have continued to perform similar
tasks involving similar skills had she accepted one of the
alternative positions. Their Honours went on:

“48. In the circumstances of this case, the primary
attributes of [the taxpayer’s] role were not limited to

the precise tasks she was to carry out but extended

to the scope and scale of her tasks and duties. [The
taxpayer’s] position was to perform duties and tasks on
an hourly basis and she was remunerated according to
her hours worked. The changes made to [the taxpayer’s]
role involved a reduction of 20% or 40% in her working
hours. Contrary to the Commissioner’s criticisms, to refer,
as we have, and as the primary judge did, to the reduction
in hours (and, consequently, remuneration) in percentage
terms is not to determine the question of redundancy

by use of a mathematical formula but to illustrate the
significance of the change. In [the taxpayer’s] case, the
scope and scale of her role were significantly diminished.
The issue of redundancy is a matter of fact and degree.
Based on the description of the scheme, the Court is
satisfied that the scope of [the taxpayer’s] part time role
had diminished to a degree to which her position had
become redundant.

49, This conclusion does not rest on the fact that [the
taxpayer’s] remuneration would have been reduced

had she accepted one of the new positions but the fact
that, having regard to the nature of her employment,

her total hours of work had diminished to a point where
for practical purposes it may be said that the reason

for her dismissal was because her position had become
redundant. As a worker being remunerated based

on hours worked, the reduction in [the taxpayer’s]
remuneration flowed from a reduction in her working
hours. The reduction in [the taxpayer’s] remuneration was
not a consequence of the same job being performed at a
lower cost to the employer, as may occur, for example if
an employer terminated one employee and then engaged
a replacement to perform the same tasks, functions and
duties over the same hours at a lower hourly rate. Rather,
the reduction in [the taxpayer’s] remuneration was a
consequence of a reduction in the scope of her position
to a point at which it is to be concluded that her former
position had become redundant.”

Their Honours said that, in reaching this conclusion, they had
had regard, as part of the holistic analysis, to the fact that the
new positions offered to the taxpayer would have involved
similar tasks that were necessarily associated with caring

for children in an early learning centre. They also treated

the fact that the scheme involved a change to the taxpayer’s
working days as a neutral factor because the nature and
extent of those changes were unknown. The nature of the
taxpayer’s position, the reduction to her working hours (and,
consequently, her remuneration) was such as showed that
her former position had become redundant.

Younan J, the other member of the Full Court, delivered
separate reasons for coming to the same conclusion as
expressed in the joint judgment.

5. Display model homes

The Administrative Review Tribunal (ART) has held that
expenditure incurred by a custom home building company
(Masterton) in the construction of temporary display
model homes on land at Warwick Farm was of a revenue,
not capital, nature and, so, was deductible as a general
deduction under s 8-11TAA97 (Masterton Corporation
Holding Co Pty Ltd and FCT?2).

The Commissioner’s position was that Masterton’s
expenditure on the construction of the display model homes
was on capital account and, so, was not deductible under

s 8-1. Further, according to the Commissioner, the display
model homes were “buildings” that were not “plant” and,
therefore, Div 43 ITAA97 (capital works) applied to the
expenditure on the construction of the display model homes,
instead of Div 40 (capital allowances) and the temporary
fully expensing measures in Subdiv 40-BB of the Income Tax
(Transitional Provisions) Act 1997 (Cth). If they were “plant”,
the Commissioner conceded that Subdiv 40-BB would apply
to allow an instant write-off.

The display model homes (which were referred to as “mock
ups”) were temporary representations of designs of houses
offered for sale by Masterton. They could not be lived in and
were always intended to be destroyed and replaced with
updated designs once the previous design was no longer
marketable.

In its audited accounts, Masterton accounted for the fair
value of the land at Warwick Farm (which was leased from a
related entity in the Masterton group to Masterton Homes)
on the basis of independent valuations that had been
obtained. The valuations proceeded on the unchallenged
assumptions that the mock-ups would need to be destroyed,
or that the mock-ups were unlettable and vacant possession
of the land was to be provided on termination of the lease.
The land was zoned for general industrial use. The reason
for the land value not including the mock-ups was because
they were not considered to be improvements to the land.

In concluding that the expenditure was a marketing expense
of a revenue nature, the ART said that the case which was
most analogous to the present case (and which provided the
most useful guidance) was the decision of the Full Federal
Court in National Australia Bank Ltd v FCT.2 In that case,

the Full Court considered the deductibility of a single large
payment made by a bank to market certain types of home
loans to a segment of a community. Applying the analysis

in the Full Federal Court’s decision to Masterton’s factual
matrix, the ART made the following points:

* the purpose or object of Masterton’s expenditure in
constructing the temporary display model homes was to
advertise and market Masterton’s longstanding business
of building and selling residential homes. Accordingly, the
marketing expense, even if large and even if one off, was
prima facie on revenue account;

* Masterton incurred regular expenses of building and
demolishing temporary display model homes, such that
approximately 1.4 models per annum were demolished
and rebuilt to promote updated designs for customers to
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choose from in the eight years between 2014 and 2022.
The products were not entirely different products such
as the construction of other structures, for example,
bridges. Masterton’s long-standing core business was as
a contract builder of residential homes;

¢ each display model home was constructed as part of its
existing framework of marketing and promoting sales
of homes at the Warwick Farm display village which had
been in existence for a considerable period, and which
had successfully accounted for approximately 60% of
all sales. Each display model home merely marketed
the latest design to customers until it was replaced by
a new design. People came, inspected and experienced
the various models at the display village to find a design
that suited them. The expenditure on construction of
the display model homes did not enlarge the business
structure of Masterton to build and sell homes. This was
because Masterton did not alter or add to its structure or
capacity, such as by acquiring assets or entering a new
market. The display model home expenses were incurred
as part of the continuous process by which Masterton
operated to increase its ordinary sales and obtain reqgular
returns by means of reqular outlay, the difference
between which represented profit or loss; and

* in the period before the 2022 income year, Masterton had
replaced more than one old model with a newer model
in each year, and its outlays had been recurrent and
continuous over a significant time as part of an established
business. The marketing outlays in terms of construction
costs were, in other words, a gradual expense, over
time, that had proved to be very successful as part of
Masterton’s overall advertising and marketing strategy.
The evidence established that not one display model home
was made once and for all, but they were updated to meet
a continuous demand. The outlay on display model homes
was recurrent, repeated or continual over many decades.

6. Fraud or evasion opinion

The Federal Court (Abraham J) has held that, where the
Commissioner amends assessments of a taxpayer for more
than one income year on the basis that he is of the opinion
that there has been fraud or evasion, he is not required

to form a separate opinion in respect of each income year
(Yadav v FCT*#).

Under item 5 of the table in s 170(1) of the Income Tax
Assessment Act 1936 (Cth) (ITAA36), the Commissioner
may amend an assessment at any time if they are of the
opinion that there has been fraud or evasion. The Yadav
case concerned objection decisions in relation to amended
assessments that had been made by the Commissioner

in reliance on item 5 of the table in respect of each of the
eight annual tax periods from 1 July 2010 to 30 June 2018
and assessments of administrative penalties in respect of
the same tax periods.

A preliminary question arose as to whether, in forming
an opinion that there had been fraud or evasion (for
the purposes of item 5 of the table in s 170(1)), the
Commissioner was required to apply the procedures in

PS LA 2008/6 that a separate opinion of fraud or evasion
be formed in respect of each income year. PS LA 2008/6
stated that a separate opinion of fraud or evasion must be
formed by the Commissioner for each year or period of tax
being amended outside the standard period of review.

The taxpayer’s case rested on the assertion that

PS LA 2008/6 must be followed by the Commissioner

in giving effect to s 170(1). The taxpayer accepted that

PS LA 2008/6 had no statutory force. Abraham J said that,

in that context, it was difficult to understand how it could be
said that the practice statement created legally enforceable
mandatory obligations, as contended by the taxpayer.

With respect, it is not at all clear on what basis the
preliminary point in this case could have substance. It is
submitted that, where the Commissioner is amending the
assessments of a taxpayer for more than one income year
in reliance on item 5 of the table in s 170(1), each income
year must be considered separately. The opening words
of the subsection are “[t]he Commissioner may amend an
assessment as follows”, and there does not appear to be
any basis for contending that, in the particular context, the
singular “an assessment” should be read as including the
plural “assessments”.

Abraham J also said that, factually, the taxpayer’s argument
was based on the evasion opinion in this case and the
reference on page 1 of that opinion under “Income years”
to “2011-2018”. However, the document must be read

as a whole. It was a pro forma document. The tax officer
thereafter gave reasons leading to the conclusions. On the
last page of the opinion, the question was posed: “Have you
formed an opinion that the avoidance of tax was due to the
evasion in relation to each income year or tax period?” to
which the officer recorded “Yes” (emphasis in the original).
Abraham J said that, on the evidence before her, and

given the content of the document, there was no reason to
interpret that other than as truthful. This was evidence that
a separate opinion was in fact formed in relation to each
income year from 2011 to 2018.

7. Informal contracts

As was noted in the Tax Tips article in the last issue of

the journal, there is a growing jurisprudence arising out

of recent Federal Court decisions on the issue of whether
there may be an informal contract between entities that is
relevant for the purposes of tax law. There is now a further
decision of the Full Federal Court that is relevant to the
issue (FCT v SNA Group Pty Ltd?).

The SNA Group case arose out of objections to amended
assessments for the 2016 to 2019 income years in which
the Commissioner had disallowed deductions that were
claimed by the taxpayer company to be service fees paid
under contracts for the use of related party trust assets.
The contracts were not in writing and the taxpayer claimed
that the contracts were to be inferred from conduct. At first
instance, Logan J allowed the taxpayer company’s appeal
from the Commissioner’s disallowance of its objections (SNA
Group Pty Ltd v FCT®). The Full Federal Court (McElwaine,
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Feutrill and Wheatley JJ) has now unanimously allowed the
Commissioner’s appeal from the decision of Logan J.

The taxpayers were operating entities in the Coronis

real estate group. The assets that the taxpayers used in
conducting their businesses were owned by two trustee
companies within the group which were held on trust for
the unitholders of two unit trusts. Between 2005 and 2015,
the taxpayers and the trustees had written agreements
pursuant to which the taxpayers were obliged to pay the
trustees certain fees calculated in accordance with the
provisions of the agreements for the use of the trust assets.

In 2015, the written agreements came to an end, but
thereafter the taxpayers continued using the trust assets
and made certain payments to the trustees during the
income tax years ending 30 June 2016 to 30 June 2019
(the relevant years). The taxpayers claimed deductions
for the payments on the ground that they were “service
fees” paid to the trustees for use of the trust assets.

The Commissioner took a different view and disallowed
the deductions, resulting in amended assessments of
income tax and assessments of administrative penalty.
The taxpayers objected to the assessments and, following
the Commissioner’s decisions to disallow the objections,
appealed to the Federal Court.

Before Logan J at first instance the taxpayers asserted
that the payments were service fees made pursuant to
agreements made partly by writing and partly by conduct.
The taxpayers failed to prove the existence of the asserted
agreements, but Logan J nonetheless found that the
taxpayers were subject to a liability, contractual in nature,
to pay the trustee’s service fees in each relevant year.
Consequently, the taxpayers succeeded in proving that
the Commissioner’s assessments were excessive. Logan J
also concluded that all amounts that the taxpayers claimed
as deductions were paid in accordance with the inferred
contractual liability in each tax year.

In its joint judgment, the Full Court said:

”17. It is accepted that a contract may be inferred from
the acts and conduct of the parties as well as or in the
absence of their words. The question in cases of that
nature is whether the conduct of the parties, viewed in
light of the surrounding circumstances, shows a tacit
understanding or agreement. However, in such a case, the
conduct of the parties must be capable of proving all the
essential elements and terms of an express contract ...
But, it is not sufficient that the conduct be consistent
with what is asserted was the existence and terms of a
binding agreement. The evidence must positively indicate
that both parties considered themselves bound by that
agreement ...

18. The circumstances in which a contract will be
inferred by conduct are rare. That is not a statement of
a leqal principle, but a reflection of the difficulty, in the
absence of a communication of offer and acceptance,
of demonstrating to the satisfaction of a court that
reasonable people in the position of the parties would
understand from their conduct that there was mutual
assent to contract on clear identifiable terms ...”

In coming to a different view to Logan J, the Full Federal
Court said that, having regard to the applicable principles,
reasonable people in the position of the taxpayers and
trustees would not understand from the communications
and (or) conduct of natural persons attributable to each
company that there was mutual assent to contract on
identifiable terms.

The Full Court said” that there were essentially four reasons
why an agreement between each of the taxpayer companies
and trustee companies could not be inferred from the
undisputed facts. These reasons were:

1. there was no direct evidence of any communications
between the natural persons, who were the directors of
the taxpayers and trustees, of an accepted liability on
the part of the taxpayers to pay a fair and reasonable fee
for use of the trust assets;

2. likewise, there was no direct evidence of any
communications of an accepted liability on the part of
the taxpayers to pay up to an 8% return. Further, the
evidence regarding “an 8% return” was inconsistent
regarding the benchmark for the “return”;

3. there was no evidence that the directors of the
taxpayers and trustees had communicated to Ms Hanlon,
the Coronis real estate group internal bookkeeper, or
Mr Bryant, the Coronis real estate group external tax
accountant, that the taxpayers were subject to a liability
to pay a reasonable fee for use of the trust assets or
for other services. None of the entries in the books and
records of the taxpayers and trustees was made and
none of the financial statements of the taxpayers and
trustees was prepared on the basis that the taxpayers
were liable to pay the trustees a fair and reasonable fee
for use of the trust assets or other services; and

4. the evidence of the conduct of the taxpayers and
trustees that was contemporaneous with the transfer
of amounts from the taxpayers to the trustees in
each relevant year was not consistent with payment
of “service fees” in accordance with a pre-existing
agreement or understanding to pay a fair and reasonable
fee for the use of the trust assets up to an 8% return.
Nor was the evidence of conduct consistent with
payment of “service fees” in the amounts claimed as
deductions in each relevant year.

TaxCounsel Pty Ltd
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Tax Tips

by TaxCounsel Pty Ltd

CGT: commencement
issues

In a recent decision, the Federal Court has
considered several CGT issues that arose in
relation to land that was acquired pre-CGT.

Background

The critical date for the commencement of CGT is

20 September 1985. Thus, to take a simple scenario, if an
asset that was acquired by an individual taxpayer before
that date (pre-CGT) is simply disposed of by the taxpayer
on or after that date (post-CGT), this would not give rise

to CGT issues, but if the asset was acquired post-CGT, its
disposal would give rise to CGT issues, including whether an
exception or concession applies in the circumstances.

The operation of the 20 September 1985 CGT
commencement date is subject to a number of provisions
that may apply, for example, where there is a change of
majority underlying interests in a pre-CGT asset, where CGT
roll-over relief applies, and where a building is constructed
post-CGT on pre-CGT land. There are also provisions that
can operate to deem a capital improvement to pre-CGT land
to be a separate GGT asset.

It is also important to note that there are circumstances in
which a transaction that happens post-CGT that affects a
pre-CGT asset will give rise to CGT issues. This may be so,
for example, where a lease is granted post-CGT over land
that was acquired by the lessor pre-CGT, or an easement
is granted post-CGT over land that was acquired by the
grantor pre-CGT.

The recent decision of the Federal Court (Wheatley J)
in Brisbane Club v FCT' raised some issues in relation

to pre-CGT land. This article considers aspects of this
decision.

What happened?

In the Brisbane Club case, the taxpayer (the Brisbane
Club) was a public company limited by quarantee under
the Corporations Act 2001 (Cth). It owned land known as
241 Adelaide Street, Brisbane (the land), which it had
acquired in 1963.

On 7 May 1985, the Brisbane Club held an extraordinary
general meeting to consider resolutions regarding the
re-development of the land and the entry into relevant
documentation with FA Pidgeon & Sons Pty Ltd (the
developer).

On 8 May 1985, the Brisbane Club entered into a deed

(the deed) with the developer. On 10 January 1986, the
Brisbane Club entered into a building agreement with the
developer. Construction on the land commenced on or after
14 February 1986.

On 18 June 1986, the Brisbane Club (as lessor) granted a
lease over the whole of the land (including the building) to
City Mutual Life Assurance Society Ltd (CML) (as lessee),
with the lease term commencing on 27 March 1986 (the
head lease).

Also on 18 June 1986, CML (as lessor) and the Brisbane Club
(as lessee) executed two subleases of parts of the building
for terms commencing on 1 September 1986 (the first
sublease and the second sublease).

The developer did not enter into any lease or sublease in
relation to the land or the building, or any part thereof, with
the Brisbane Club or any other person.

On 24 June 1986, the developer and CML entered into an
agreement that was entitled “development agreement”.

The building (known as the Brisbane Club Tower) was
completed in 1988, reaching practical completion on
12 February 1988.

On 10 June 2021, the Brisbane Club contracted with CHAB
Office Pty Ltd (the purchaser) to sell, relevantly, the land,
the building, the first sublease and the second sublease
(among other property) for $32 million (excluding GST).
The Brisbane Club accepted that this would give rise to
the happening of CGT event A1, but contended that any
gain from it was to be disregarded (in accordance with

s 104-10(5)(a) of the Income Tax Assessment Act 1997
(Cth) (ITAA97)) on the basis that the relevant assets were
acquired pre-CGT.

Procedural history

On 21 January 2021, the Brisbane Club requested a
pre-lodgment engagement with the Commissioner to
determine the tax treatment regarding the proposed sale
of the building, the land, the first sublease and the second
sublease. On 18 January 2022, the Commissioner advised
that his view was that the building, the first sublease and
the second sublease were post-CGT assets and that their
disposals would be subject to CGT.

On 19 April 2023, the Brisbane Club lodged its income

tax return for the substituted accounting period ending

31 March 2022 on the basis that it was consistent with the
Commissioner’s views expressed during the pre-lodgment
process. In its return, the Brisbane Club returned a net
capital gain of $13,526,818, which resulted in taxable income
of $6,005,444 and an assessed tax liability of $1,801,633.20
(after the application of carried forward losses, among other
income and deductions).

On 30 May 2023, the Brisbane Club lodged an objection
against the assessment which was disallowed by the
Commissioner. On 22 December 2023, the Brisbane
Club filed an appeal to the Federal Court against the
Commissioner’s objection disallowance decision.
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The legislation

The following are the principal provisions of the ITAA97 that
are relevant to the CGT issues raised in the Brisbane Club
case:

“104-10 Disposal of a CGT asset: CGT event Al
(1) CGT event Al happens if you dispose of a CGT asset.

(3) The time of the event is:

(a) when you enter into the contract for the disposal;
or

(b) if there is no contract — when the change of
ownership occurs.

(5) A capital gain or capital loss you make is disregarded
if:

(a) you acquired the asset before 20 September
1985; or

(b) for a lease that you granted:
(i) it was granted before that day; or

(ii) if it has been renewed or extended — the start
of the last renewal or extension occurred
before that day.

104-110 Granting a lease: CGT event F1

(1) CGT event F1 happens if a lessor grants, renews or
extends a lease.

Note 1: Other CGT events can apply to leases. An
assignment of a lease is an example of CGT event Al.

Note 2: There are special rules that apply to some lease
transactions: see Division 132.

(2) The time of the event is:
(a) for the grant of a lease:

(i) when the contract for the lease is entered
into; or

(i) if there is no contract — at the start of the
lease; or

(b) for a renewal or extension — at the start of the
renewal or extension.

108-55 When is a building a separate asset from land?

(2) A building or structure that is constructed on land
that you acquired before 20 September 1985 is taken
to be a separate CGT asset from the land if:

(a) you entered into a contract for the construction
on or after that day; or

(b) if there is no contract — the construction started
on or after that day.

Example: You bought a block of land with a building on it
on 10 August 1984. On 1 December 1999 you construct
another building on the land. The other building is taken
to be a separate CGT asset from the land.”

The issues

The two main issues that were raised for decision by the
Federal Court in the Brisbane Club case were:

1. whether the capital gain from the disposal of the building
was to be disregarded pursuant to s 104-10(5)(a)
(pre-CGT asset) or whether s 108-55(2)(a) ITAA97
(separate CGT asset) applied to separate the building
from the land for CGT purposes (the building issue); and

2. whether the capital gains from the disposals of
the subleases were to be disregarded pursuant to
s 104-10(5)(a) because each of the relevant subleases
was acquired by the Brisbane Club before 20 September
1985 (the sublease issues).

Wheatley J held in relation to issue (1) that the building
was not to be treated as a separate asset for the purposes
of CGT, and in relation to issue (2) that the subleases were
not to be taken to have been acquired by the Brisbane Club
before 20 September 1985.

Approach to statutory construction

Wheatley J said that, given the issues involved, it was
worth setting out the principles to be applied in relation
to statutory construction.

Her Honour set out the following principles:?

« the starting point for construing a statutory provision
is the text of the statute understood in context, while
regard is had, at the same time, to its statutory purpose;

* itis necessary to construe the provision in light of the
relevant extrinsic materials and legislative history,
that being the statutory purpose which the provision
is designed to actually achieve;

e extrinsic material may assist in understanding the
context and in fixing the meaning of the statutory text.
Such materials will illuminate the mischief which the
statute is intended to remedy. However, considerations
drawn from the extrinsic materials cannot be relied
on to displace the clear meaning of the text of the
relevant provision. Furthermore, such extrinsic materials
cannot be substituted for the text of the statute. The
construction which best achieves the purpose or object
of the legislation is to be preferred (s 15AA of the Acts
Interpretation Act 1901 (Cth));

e thereis a presumption that the same words which occur
in different parts of a statute have the same meaning;
however, this presumption is one which must yield to the
requirements of context. When construing a statute, all
words are to be given meaning and effect;

* adeeming provision creates a statutory fiction which
operates only so far as is necessary to achieve its
statutory purpose; and
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» taxing statutes do not form a separate class of statutes
which should be construed differently. These are to be
construed by application of these settled principles.
However, that the statute being construed is a taxing
statute does form part of the context.

Building issue

Wheatley J said that the ultimate issue to be decided in
relation to the building was whether, despite the occurrence
of CGT event Al, the gain from the disposal was to be
disregarded by virtue of s 104-10(5)(a) because the building
was to be taken to have been acquired before 20 September
1985. If the building was taken to be acquired after

19 September 1985, s 108-55(2)(a) ITAA97 would apply to
separate the building from the land and CGT would apply

to the disposal of the building.

Wheatley J said that, to determine this issue, it was
necessary to consider the following sub-issues:

1. the proper construction of s 108-55 (the construction
of s108-55(2)); and

2. whether, pursuant to s 108-55, the building was a
separate asset from the land because the Brisbane Club
entered into a contract for construction on or after
19 September 1985 (whether the building is a separate
asset).

Construction of s108-55(2) ITAA97: “is taken
to be”

When considering the operation of s 108-55(2)(a),
Wheately J pointed out?® that the provision uses the
expression “is taken to be” and is therefore a deeming
provision and is to operate only so far as is necessary to
achieve its statutory purpose. It is deeming a circumstance
which is contrary to the usual position at common law that
a building would be regarded as a fixture and part of the
land on which it is built. However, a building or structure
constructed on land acquired before 20 September

1985 will be deemed to be a separate CGT asset from

that pre-CGT land if “you entered into a contract for the
construction on or after [20 September 1985]".

Construction of s 108-55(2) ITAA97: “entered
into a contract for the construction”

Wheatley J said that the critical focus of the relevant
provisions was the entry into the contract which created the
relevant legal obligations and the identification of the time
of making (entering into) that contract. Her Honour went on:

“73. ... It does not matter if the contract, when entered,
was conditional or was varied at some later point in time.
However, any such conditions or amendments must
maintain that the original contract remains in full force
and effect. That will be a question of construction. If a
condition or conditions are not fulfilled, then there will
not be a contract ‘for the construction’. At the point in
time of considering the application of the provisions, the
contract will have been completed and the legislation
directs attention, in terms of timing, to the entry of that

contract. Consideration is not directed to when such a
contract became unconditional or when that contract
was varied. The express object of Subdivision 108-D is
to provide (amongst other matters) an exception to the
common law principle regarding fixtures and to provide
rules for when a building will be a separate asset from
the land, for CGT purposes. Usually, on a consideration of
the operation of s 108-55(2)(a), the building will already
have been built and the contract (whether initially
conditional, or whether subsequently varied) will have
been completed.

74. The language of the provision also uses the words
‘for’ and ‘the’. It must be a contract for the construction.
By the use of the word ‘for’ the provision directs
attention to the particular contract in which there is a
legal obligation ‘for’ ‘the’ construction. It is not simply a
contract ‘for’ construction generally but a contract ‘“for
the’ construction of the relevant building or structure.
The ‘for’ and ‘the’ together provide the legislative
requirement that it be a contract with the object or
purpose specifically being the actual construction of
the building or structure being considered.”

Was the building a separate asset?

Wheatley J said that the Brisbane Club contended that

the building was not deemed to be a separate asset in
accordance with s 108-55(2)(a) because the relevant
contract for its construction was the deed that was entered
into on 8 May 1985 (that is, pre-CGT).

The Commissioner contended that it was the building
agreement, entered into post-CGT (on 10 January 1986),
which was the relevant contract for the construction of the
building. The Commissioner necessarily contended that the
building agreement was a separate contract which included
the usual terms typical for the construction of a building.

Was the deed a contract for the
construction of a building?

Wheatley J said that, when determining the meaning of the
deed, the objective theory of contract was “in command

of the field”. It was necessary to ask what a reasonable
businessperson would have understood the terms to mean.

After considering various provisions of the deed and the
building agreement, Wheatley J said:

“93. There were terms of the Deed which were
conditional upon entry into the Building Agreement.
Once the Building Agreement was entered, Part 2 of

the Deed became operative. Once entered, the Building
Agreement was to form part of and be read with the Deed
(Part 2, clause 1(b)). This was contemplated and formed
part of the Deed, by the Developer and the Club, at the
time of entry into the Deed. The Building Agreement was
contained in the Sixth Schedule of the Deed.

94, Although it can be accepted that if the Building
Agreement had not been entered, that is, had the
condition not been fulfilled, the Deed would not have
been “a contract for the construction” of the Building.
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The Building Agreement is a critical step, in terms of the
construction of the Building. It is the Building Agreement
which contains the typical terms for the construction

of a building and the Building could not have been
constructed on the basis of the Deed without the Building
Agreement forming part of it.

95. Therefore, the critical question of construction is
whether the Deed contained a condition, being the
Building Agreement, or whether the Building Agreement
was a standalone contract which the Deed merely
referenced.”

Later her Honour said:

“103. Objectively, the parties to the Deed and to the
Building Agreement, being the Developer and the

Club did not intend to rescind the Deed by entering

the Building Agreement. The Building Agreement was
not a condition precedent to the formation or the
existence of the Deed, it was a condition precedent to
the performance of the building works ... Neither the
Deed nor the Building Agreement were to be separate,
stand-alone contracts. The Building Agreement was not
intended to operate without the Deed. The manifest
intention of the parties was for the rights and liabilities
under the Deed to continue and the Deed was to
prevail if the documents conflicted. The Deed, when
executed, made reference to and incorporated the
terms of the Building Agreement. Aspects of the Deed
were conditional upon the Building Agreement being
entered. However, the Deed and the Building Agreement
were to work together, as one contract. Although the
Building Agreement, being a further contract entered
into means that there were two contracts ..., as a matter
of construction, the Building Agreement was part of the
Deed, contained in the Sixth Schedule. Both documents
referred to the other document and made express
provision for how the documents would be construed
together. The entry into the Building Agreement was

a conditional aspect of the Deed. Once entered, that
condition was fulfilled and in this respect, the Deed was
unconditional.”

Wheatley J concluded that, properly construed, the deed
was a contract for the construction of the building. The
building agreement was a condition of the deed and did not
affect the formation of the deed. As the deed was entered
into on 8 May 1985 (that is, pre-CGT), s 108-55 ITAA97

did not apply, but s 104-10(5)(a) ITAA97 would apply to
disregard the capital gain made on the disposal of the
building.

Sublease issues

The second issue that arose for decision in the Brisbane Club
case related to the two subleases.

Broadly, the Brisbane Club submitted that the subleases
were pre-CGT assets as the origin of the Brisbane Club’s
right to obtain the first sublease was the deed. Also, the
Brisbane Club obtained the benefit of the agreement for the
grant of the second sublease in accordance with the option

exercised on about 12 August 1985 pursuant to the deed.
The disposal of the first sublease and the second sublease
were part of the 10 June 2021 sale, and the Brisbane

Club accepted that this was a CGT event A1, there being a
disposal by change in ownership.

In rejecting the Brisbane Club’s submissions, Wheatley J
said:

“126. ... Therefore, even if the Club’s submissions as to
construction can be accepted (which is unnecessary

to decide) that contract to enter into a lease must be a
contract to enter into the actual grant of the lease which
is the CGT event F1. Section 104-110(1) expressly provides
that a ‘CGT event F1 happens if a lessor grants ... a lease.
Section 104-110(2) provides the time of the event, ‘for
the grant of a lease’. Section 109-5(2), the table provides
that the F1 event occurs ‘in these circumstances’ being

‘a lessor grants a lease to you’ and the timing for that
event, again is ‘for grant of lease’. Section 104-5 provides
the full description of an F1 event being ‘granting a lease’.
The Subleases were between CML and the Club. There

is no evidence of any earlier contract for a sublease as
between CML and the Club. The Club sought to rely on
the contract, being the Deed as between the Developer
and the Club, as the relevant timing event, for the

grant of the subleases. Even though the Club and the
Developer contemplated and even provided in the Deed
for the Developer to be able to assign the right, title and
interest of the lease provisions, there is no evidence
that the Developer did actually exercise that right under
clause 32. In the circumstances of this case, given the
absence of any assignment, if any contract for a lease
was relevant, it would have to be between the same
parties as for the grant of lease, referenced in the CGT
event F1 provisions.”

Observations

The decision of Wheatley J in the Brisbane Club case
illustrates the circumstances in which what may have

been done pre-CGT can continue to have current CGT
implications. The circumstances can include how documents
were drafted many years ago. The preservation of relevant
documentation will be important.

TaxCounsel Pty Ltd
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Regional impact
through tax leadership

The dux of ATLOO1 CTA1 Foundations, Jacob
Pantlin, blends regional tax compliance, advisory
excellence, and community impact, advancing SME
taxation expertise through real-world application.

Jacob Pantlin
Pantlin & Associates

Jacob has nine years of experience under his belt, currently
working as an Associate Director at a family-run tax and
business advisory practice in Bunbury, WA. He thrives on
building genuine connections and cultivating a tight-knit
community where colleagues and clients alike feel valued.
Jacob studied a Bachelor of Commerce (Accounting &
Finance) at the University of Western Australia and then
went on to pursue a diploma and advanced certification to
further his expertise.

“My work involved managing business restructures and
turnarounds, business sales and liquidations, financial
investigations, court-facilitated public examinations and
litigation, as well as financial modelling, forecasting, and
options reports. It was really interesting work, and | found
it technically and personally challenging.”

No standing still

He soon felt compelled to return to Bunbury, where he now
works with a wide range of SME clients, helping business
owners navigate growth, change, and complexity.

With a new leadership role at his family’s practice, Jacob
plans to continue progressing through the CTA program:

“I think it’s critically important for accountants working in
the SME space to have a solid understanding of tax law and
its application, as well as a solid commercial experience to
appreciate the real-world application of business advice.

| believe the CTA program provides the best training and
resources to develop specialised taxation knowledge in your
advisory toolkit.”

Reflecting on regional practice, Jacob noted the difference
in community connection:

“The biggest difference I've noticed is the feeling that
you’re working within and impacting a community. In the
city, | could be working very closely with a handful of
clients for several months and never see them outside of
work. In Bunbury, | reqularly bump into clients at the gym,
grocery store, or the pub. It’s taken a bit of getting used to,

but it adds to the meaningfulness of the work to have that
ongoing connection.”

Balancing study and work

Managing study, work, and life commitments “was really
tough,” Jacob admits.

“l had just relocated from the city back to my hometown, I’d
just started work in a new area of accounting, and | had a lot
going on outside of work. | relied heavily on the support of
my family, especially my wife.

| gave up my evenings and weekends during the six-week
course, pulled it together at the end, and made it happen.
Sometimes balance means accepting that work or study will
take priority; it’s not always 50:50.”

Advice for fellow tax professionals

Jacob’s advice is clear: the practical value of further study is
significant.

“The real-world application of this course far exceeds what
| learned at university or during CA/CPA,” he explains.

He found that “it has really enhanced my advisory toolkit
and my confidence. If you commit to the coursework, you’ll
get far more out of it than just another qualification.”

As Jacob progresses through the CTA program and grows
into his leadership role, he continues building expertise to
support client success and the future of his family’s practice.
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Mastering
the small

business CGT
concessions

by John loannou, CTA, Principal
Lawyer, Macpherson Kelley Lawyers

The small business CGT concessions in Div 152
of the Income Tax Assessment Act 1997 (Cth) are
often described as generous, yet their practical
application remains fraught with complexity.
This article examines a number of nuanced
issues that reqularly undermine eligibility for the
concessions, notwithstanding otherwise careful
planning. In particular, it explores what is, and

is not, included in the maximum net asset value
test, the treatment of liabilities that purport to
reduce asset values, and the often misunderstood
concepts of personal use, connected entities
and unpaid present entitlements. Drawing on
recent and significant case law, the article
highlights how assumptions about market value,
asset use and related party arrangements can
quickly unravel a small business CGT strategy.

It also considers the Commissioner’s ongoing
willingness to challenge valuations and the
circumstances in which multiple valuations

may be warranted. The article concludes with
practical guidance for advisers on evidentiary
preparation and engaging valuers, emphasising
the importance of disciplined analysis well before
a CGT event occurs.

Overview

The small business CGT concessions (SBCs) contained

in Div 152 of the Income Tax Assessment Act 1997 (Cth)
(ITAA97) have been with us in one form or another since
September 1999. In theory, they are generous provisions
aimed at “small taxpayers” who, in being focused on building
wealth via “small businesses”, tend to not superannuate
themselves and reinvest profits into their businesses (when,
of course, they are not funding lifestyle with Div 7A loans
and payments).

The intention is that, when small businesses are
subsequently transacted, the majority (if not all) of the
capital proceeds are sheltered from tax in addition to
being able to contribute relatively significant sums into

superannuation (depending on which of the concessions
is applied) outside of usual and respectively insignificant
contribution caps.

From an outsider’s perspective, you would think that such
concessions would be relatively easy to apply in practice,
given the target taxpayer.

We insiders, however, know better.

The SBCs have had some changes since their introduction
that could be said to both broaden and narrow access,
depending where you sit on the spectrum.

The purpose of this article is not to canvass these changes,
nor is it to educate the reader on the basics. In addition,
others have written comprehensively on all that needs to
be known.!

Instead, what is intended to be canvassed are some more
nuanced issues that have been the subject of litigation and
for which practitioners should be prepared. While the SBCs
are complex in respect of certain aspects of their application
(particularly concepts around connected entities, tracing
through entities for the purposes of identifying significant
individuals, and the full ambit of issues relating to the sale
of interests in entities), it could be considered that they are
also relatively well traversed.

Of interest to the author specifically is the concept of
“market value” — more specifically, how certainty of what
is ahead of a CGT event can be achieved. To a lesser extent
is the concept of “liabilities” and how a change in use of
particular assets during their course of ownership might
see them included in circumstances where there is an
assumption that they are excluded.

This article highlights that it still appears to be the case
that different valuers can arrive at wildly different values
when looking at the same fact pattern. Hence, the craft of a
valuer continues to appear a dark art that the Commissioner
continues to counter and challenge.

The structure of the article is to canvass:

¢ whatis included and what is not included when
considering the maximum net asset value test (MNAVT);

¢ which liabilities reduce the market value of an asset that
is included;

* some pertinent take outs from cases; and

* how to engage a valuer and when should more than one
valuation be obtained.

What is included?

For seasoned practitioners, it can be easy to rattle off

the well-known facts that an individual’s main residence,
assets used for personal use and enjoyment, and anything
held in superannuation are not counted when considering
the MNAV.

While the statutory provisions relating to these carve-outs
may read plainly, as it is with many things in our world,
their application to the real world is not as plain. An even
worse scenario arises where assumptions are made on the
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intent or operation of the provisions without referencing
the provisions themselves. A good example is the main
residence.

Main residence

For many, whether the main residence is owned by the
requisite individuals is where an enquiry starts and stops,
given the main residence and qualifying adjacent land are
carved out from the MNAVT.2

For those who have worked through s 152-20(2)(b)(ii)

and (2A) ITAA97, you will note that it is qualified. Where
the residence (and/or adjacent land) has been used to
produce assessable income to a particular extent, there

is a requirement to attribute a reasonable proportion of
that property’s market value to the MNAVT. On reading the
section, that might be obvious but, for many, it is likely that
the question is never asked when considering the SBCs if
the main residence has been used for income-producing
purposes. Many incorrectly carry over elements of the main
residence exemption into an SBC analysis.

Superannuation

Equally, superannuation is readily dismissed as a “no need
to know”, given it is not included. While that is correct, there
are some traps for the uninitiated.

Consider the circumstance where a small business owner
acquires business real property and wishes to utilise funds
in superannuation. For many, this is seen as an ideal use of
those funds, although there are often insufficient funds to
acquire the property in its own right and gearing strategies
involving superannuation funds are not as readily sourced
as they once were.

Historically, a simple and effective strategy for many has
been acquiring such property via their superannuation fund
and a related party where the property is held as tenants in
common and is unencumbered.

While it is correct that assets held by superannuation

funds are disregarded for the purposes of the MNAVT,?

the market value of connected entities are not. In the
context of connected entities being partnerships, there is
no distinction between a tax and general law partnership.*
Consequently, while the value of the interest in the property
held by the superannuation fund is disregarded for MNAVT
purposes, it will be brought to account by virtue of the
related party being required to include 100% of the value of
the property, given its interest in the partnership is greater
than 40%.°

Personal use assets

Similarly, enquiries regarding actual use of personal use
assets are necessary — particularly if they have previously
been used for income-producing purposes.

Holiday homes

FCT v Altnot Pty Ltd® is noteworthy in respect of holiday
homes that have earlier been used for income-producing
purposes, but which cease ahead of a CGT event
happening.

This decision dealt with two issues. The primary issue

and the appeal related to repealed s 152-30 ITAA97.” The
Administrative Appeals Tribunal’s (AAT’s) decision on the
issue of use was not appealed to the Federal Court, given it
was favourable to the Commissioner.

Relevantly and in simple terms, a husband and wife owned
a property that had previously been used by them as a
holiday home and then a rental property. Prior to the CGT
event, the property was no longer being rented but, based
on the facts, they had not resumed using it as a holiday
house, given the period was only two months. Based on the
findings of fact, the AAT found that the property was not
“being used solely for the personal use and enjoyment” of
them and consequently was not disregarded for MNAVT
purposes.

Had appropriate evidence been adduced, a finding in

their favour (without appeal) is likely wishful thinking.

This is particularly the case taking into consideration

ATO ID 2011/37 where the Commissioner makes his position
clear: the use of the asset over its ownership period is taken
into account, not simply the use “just before the CGT event”.

Consequently, advice to clients who are keen to cease using
their holiday homes for income-producing purposes ahead
of a CGT event in an effort to have it disregarded should be
given warily as it will very likely be met with a contrary view
by the Commissioner.

It is perhaps noteworthy that, while the rules allow you to
disregard the main residence, save for an amount attributed
to income-producing purposes, there is no equivalent
qualification for personal use and enjoyment assets in

s 152-20(2)(b)(i) ITAA9T.

So, there may be some hope yet, notwithstanding

ATO ID 2011/37 and ATO ID 2011/41. The latter interpretative
decision indicates the Commissioner’s view that renting the
holiday home during the course of ownership negates the
benefit of disregarding the property’s market value.

As a separate issue, there are some interpretative decisions
that are worth keeping in mind when considering holiday
homes and their use. They highlight incidences where
holiday homes will continue to be disregarded. For example,
where the holiday home has never been rented but has
been used by the relevant individual and their children who
are under 18 years old, it will continue to be disregarded
(ATO ID 2011/39), in addition to letting relatives and friends
use it rent-free (ATO ID 2011/40).

Unfortunately, vacant land on which persons intend to
construct a holiday house but do not, will not be considered
to be used solely for personal use and enjoyment

(ATO ID 2009/33).

With one qualification (although it might be trite), it is worth
reiterating that holiday homes (and any other personal

use assets) that are owned by companies or trusts are

not disregarded for the MNAVT, notwithstanding that they
may not be used for income-producing purposes. In noting
this, PBR 1052240600859 delivers quite an extraordinary
outcome for the taxpayer, notwithstanding that it is
incorrect.
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The question on point is: will the trust’s property be
excluded from the MNAV test under s 152-20(2)(b)(i)?
Noting that it is answered in the affirmative, the relevant
circumstances are:

» the trustis a discretionary trust;
» the trust carries on a business;
» the trustee of the trust is a company;

¢ the individual is the sole shareholder and director of the
company;

e in 20XX, the trust acquired the property;

» the property has been used solely for personal use and
enjoyment since acquisition; and

* the property has not been used as a main residence since
acquisition.

It is worth setting out the details of s 152-20(2)(b)(i) which
relevantly provides:

“(2) In working out the net value of the CGT assets of an
entity [the entity being tested for the MNAVT]:

..and
(b) if the entity is an individual, disregard:

(i) assets being used for the personal use
and enjoyment of the individual or the
individual’s affiliate ...” (emphasis added)

Some of the obvious issues are worth calling out. The
statutory provision is prefaced on the entity being tested
for the MNAVT being an individual. In PBR 1052240600859,
it is a discretionary trust. Therefore, strictly speaking,

the value of the property is caught from the outset under

s 152-20(1). You do not even “pass go”.

In addition, an individual can only be an affiliate if they act,
or could be reasonably be expected to act, in accordance
with the directions of the taxpayer being tested in respect of
the affairs of the business of that individual.® The facts recited
in PBR 1052240600859 are silent on whether the individual
undertakes a business in their own right but, interestingly,
in properly identifying the requirements for an individual to
be an affiliate in the reasons for decision (ie having to be in
respect of the individual’s business), it falls away, with the
ATO concluding:

“As the individual is the sole shareholder and director
of the company that is the trustee of the trust, it can
be established that the individual would act in concert
with the trust. Thus, the individual is an affiliate of the
trust.

Therefore, as the property has been only used for an
affiliate of the trust’s personal use and enjoyment, it will
be disregarded for the purposes of the MNAV test under
subparagraph 152-20(2)(b)(i) of the ITAA97.”

While a great result for the taxpayer, it is not what the law
provides; the property ought to have been included in the
MNAVT, given it was owned by a trust, notwithstanding
the (incorrectly concluded) “affiliate’s” personal use and
enjoyment of it.

Bank accounts

A bank account is a chose in action that an entity has against
the respective financial institution and therefore constitutes
a CGT asset under s 108-5(2) ITAA97. Consequently, it is an
asset that ought to be considered and most likely included
when determining eligibility for the SBCs.

The ATO has previously turned its mind to this in the
context of interest-bearing accounts and has concluded that
they are not used solely for personal use and enjoyment
and therefore they should be included in the MNAVT.
Presumably, term deposits and similar products would
receive the same treatment.

The reason for including such a mundane issue is again a
consequence of PBR 1052240600859. It concluded in the
negative and in the favour of the taxpayer. Again, while a
win for that taxpayer, it is not correct at law.

The question posed in PBR 1052240600859 was: “Will the
individual’s personal savings account be excluded from the
MNAV test?” In answering the question in the negative and
accurately reciting s 108-5(2), the ATO concludes that a
personal savings account will not be taken to be a CGT asset
and is not included in the MNAVT because it is neither:®

« part of, or an interest in, property or a legal or equitable
right that is not property;

e goodwill or an interest in it; or

e aninterest in an asset of a partnership.

This is curious, given that, in the context of foreign
exchange gains and losses, ATO ID 2003/551 is explicit in
recognising that a bank account is a chose in action, a CGT
asset, and a separate CGT asset from foreign currency
deposited to it. Why should there be a different approach for
bank accounts containing money denominated in Australian
dollars? With respect, the author considers that there isn’t.

The case of Bell v FCT™ is also noteworthy and is addressed
below in some detail.

Related party obligations™

The cross-over between related party debts, CGT and the
concept of personal use are interesting and often catch the
less seasoned practitioner off quard.

Debts, regardless of whether parties are related or not, fall
squarely within the definition of a CGT asset in s 108-5(1)(b)
ITAA9T as another type of chose in action and is one of the
examples cited as a CGT asset in the section.™

For those who are keen to generate a capital loss ahead

of a capital gain, there is often a late realisation that the
assessment of a debt does not stop there — particularly
when (as is frequently the case for related party debts) the
debt does not arise in the course of gaining or producing
assessable income (as interest is usually not charged) or
from carrying on a business. Once the debt falls within this
tax chasm of sadness, losses arising from these assets being
forgiven are disregarded.”

Do not, however, be misled into thinking that related party
debts that are characterised as personal use assets for the
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purposes of determining useability of losses are disregarded
for MNAVT purposes. They are not —and presumably on

the same basis as bank accounts. Practically, they are not
assets that can “be enjoyed”.

Related party debts that purport to be statute-barred at law
equally continue to be included as assets that are counted
in the MNAVT. For states other than New South Wales,"” the
notion of a debt being statute-barred does not operate as a
bar to proceedings, but instead provides a defence that can
bar the provision of a remedy.

Additionally, a number of cases'™ would suggest a relative
ease in finding related party debts being acknowledged.
Consequently, it is difficult to mount an argument that a
debt is statute-barred.

On point is the appeal decision of Breakwell v FCT'® where

a taxpayer unsuccessfully argued that a $1.1 million loan
owed by him to his related family trust was statute-barred.
Consequently, it was counted in the MNAVT. For him, the
fact that he was the trustee of the lender and the borrower,
who had signed the balance sheets, was found to sufficiently
constitute an acknowledgment by him (as the borrower) of
the existence of the debt.

Which liabilities count?

You would think it was obvious as to which liabilities
count but, in short, it isn’t. What can be counted is set

out in s 152-20(1). The easier category is contained in

s 152-20(1)(b) and covers provisions for annual leave, long
service leave, unearned income and tax liabilities.

The more difficult category (as it is open to interpretation)
is s 152-20(1)(a) which provides for “liabilities of the entity
that are related to the assets”. While plain enough, several
cases have clarified that there are several liabilities that are
not to be taken into account.

Transaction costs

FCT v Byrne Hotels QId Pty Ltd" clarified whether liabilities
of the taxpayer that were associated with the realisation
of a CGT asset could be included as liabilities that reduced

Table 1. Treatment of UPEs

their value for the purposes of the MNAVT, notwithstanding
they were payable after the CGT event.

While the taxpayer won in the AAT, the Commissioner
appealed to the Federal Court, noting the issues related

to solicitors’ fees and real estate agent’s commission and
whether these were liabilities that existed “just before” the
CGT event.

From the Full Federal Court’s perspective, “just before”
meant the moment in time that immediately preceded the
signing of the sale contract.

In respect of the solicitors’ fees, it was helpful that they
were billing in stages so those invoices that had been
raised (albeit some were not paid) prior to the execution
of the sale contract were liabilities that were included. On
the other hand, liabilities arising after that point in time
were excluded, notwithstanding they still related to the
transaction.

The analysis in relation to the agent’s commission is the
more interesting aspect of the decision. This was a liability
taken into account. Specifically, it was a contingent liability,
noting the obligation to pay arose before the signing of the
sale contract. Practically, the agent had already completed
the majority of their engagement by sourcing the buyer.
There the liability arose “just before”.

Unpaid present entitlements
All UPEs are not treated equally!

Well, to use a famous lawyer’s turn of phrase, the treatment
of UPEs depends on the facts! What it depends on,
specifically, are two things:

¢ the treatment of the UPE (sub-trust, no sub-trust or
absolute entitlement); and

* whether the beneficiary is connected to the trust being
tested.

The latter circumstance can arise because the beneficiary
has not received a distribution for the four preceding years.

Table 1 sets out the variables and results when considering
UPEs in the context of a discretionary trust being tested,

UPE is a sub-trust

UPE is not a sub-trust Beneficiary is absolutely

entitled
Are the assets the subject of a No Yes No
UPE included in net value of the
test trust?
Are the assets included for Yes, the assets are included as n/a Yes, the assets are included as
another reason? an entity connected with the an entity connected with the
test trust test trust

The assets are excluded from
the beneficiary’s perspective

because of s 152-20(2)(a) but
not the test trust

Can the assets the subject of a
UPE then be excluded?

The assets are excluded from
the beneficiary’s perspective

because of s 152-20(2)(a) but
not the test trust

The assets are included from
the beneficiary’s perspective
and not disregarded under
s152-20(2)(a)

Does the liability for the UPE No
count for anything?

Yes, it reduces the net value of No
the test trust’s assets
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what will be included by that trust, and assuming the
beneficiary is connected.

TR 2015/4 is quite insightful and usefully provides worked
examples to illustrate these concepts. To be clear, and as
the ruling confirms,'® where a connected beneficiary has

a UPE to receive an amount of income or capital from a
trust, the value of that UPE is included once, and once only,
when determining whether or not the test trust satisfies
the MNAVT. How it is included depends on the nature of
the UPE.

The nature of a UPE

Not to deviate into Bendel™ territory, for the purposes of the
MNAVT, a UPE is a liability notwithstanding the absence of

a definition of it for present purposes.?® TR 2015/42 directs
the reader to TD 2007/14 which confirms that the term
“liabilities” takes on its ordinary meaning and extends to
legally enforceable debts due for payment and to presently
existing legal or equitable obligations to pay either a sum
certain or ascertainable sums.??

Facilities and capital distributions

The fact scenario in Bell v FCT# is interesting. The ATO
decision impact statement?* provides a good summary.

The relevant key facts were about bank account(s) and a
liability relating to a capital distribution.

In respect of the bank account, the facility that was
contended by the taxpayer to be a single CGT asset with a
single value was, in fact, two accounts, being a loan account
and an offset account. This finding meant that there were
two accounts and therefore two CGT assets, each having an
independent value. Consequently, whether each account
related to the assets in question necessarily required the
taxpayer to treat each account as a separate CGT asset.

The AAT (and on appeal, the decision was undisturbed)
found that the loan account was a liability originating from
money borrowed to purchase the individual’s dwelling. As
that asset was disregarded, the associated liability was also
disregarded. Accordingly, the liability that purported to
reduce the value of the assets that were counted was not
available to reduce their value.

In relation to the capital distribution, this was created before
the relevant CGT event as a consequence of the trust not
having sufficient cash-sourced funds to pay the distribution.
While the AAT found at first instance that the liability

was not related to the CGT assets of the trust, this was
overturned on appeal to the Federal Court. That decision
was overturned again by the Full Federal Court finding that
there was no real and substantial connection between the
relevant assets of the trust and the debt.

The Full Federal Court held that:

“40. ... as part of the one series of transactions on a
single day, the [$2,018,000 of] borrowed funds were
applied directly by Macquarie Bank to the appellant’s
own end purposes. Although, as a matter of accounting,
the records of the trust ultimately (although not, it seems
originally — as the result of a mistake) showed that the

sum of $2,108,000 had been disbursed to the appellant
pursuant to the distribution resolution of October 2006,
in fact no money ever passed through the trust. It may
be correct to conclude that the trust never had an asset
to which the debt to the BPHT related. It is, however,
sufficient to note that any such asset had been disposed
of (to the appellant) on 13 March 2007, and that, ‘just
before the CGT event’ there was no asset to which the
liability to the BPHT related.”

The taxpayer’s appeal to each issue was dismissed by the
Full Federal Court and special leave to the High Court was
denied.

This is a good seque to Re Track and FCT.?

Like Bell, this case dealt with capital distributions. Ahead

of a third-party transaction, the taxpayer entered into an
arrangement where capital distributions were made to
purposefully established discretionary trusts (not connected
with the taxpayer) under the umbrella of seeking asset
protection.

The argument of course was that the liabilities relating to
the capital distributions reduced the value of the assets
taken into account under the MNAVT. The taxpayer lodged
their tax return on the basis that it satisfied the MNAVT

in respect of the capital proceeds received from the CGT
event that transpired shortly following entry into the
arrangement.

Unlike Bell where the liabilities were found not be related
to the CGT assets, the AAT distinguished that case on the
basis that “the cash that represented the borrowing had
been disposed of [by way of distribution],” whereas in this
case “the strategy seems to have been to avoid actually
disposing of the cash until after settlement in the sale in
the following financial year”. While the distinction may be
questionable, it was in response to the taxpayer arqguing
that the strategy had not in fact worked and the liabilities
should not be found to be related to the CGT assets. As part
of the taxpayer’s litigation strategy, they had realised that
the beneficiaries who would be assessed were outside the
amended assessment period. This perhaps better explains
why the AAT concluded that the liabilities were related to
the asset as it provided the basis for the finding that Pt IVA
of the Income Tax Assessment Act 1936 (Cth) (ITAA36)
applied.

This type of “planning” ought to be readily distinguished
from other more common strategies, such as (genuinely)
gifting cash to adult children, acquiring personal use assets,
and/or making contributions to superannuation ahead of a
relevant CGT event.

Market value?
Spencer

The seminal case of Spencer v Commonwealth of Australia®®
is authority for the proposition that market value means
what a willing but not anxious purchaser would pay a willing
but not anxious seller after proper negotiations among them
have taken place.
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The Commissioner, in his market valuation guide,?”
introduces the concept of “highest and best use”, which
does not stem from case law. Excerpts from the relatively
recent decision of Kilgour v FCT?8 by Logan J note that the
references to the International Valuation Standards Council
conceptual framework were inconsistent with generally
accepted principles of market valuation and, relevantly for
the taxpayer in Kilgour, concluded that it was “contrary

to over-whelming authority” to exclude from the market
value analysis “special value” to a particular purchaser. The
Commissioner’s document though is useful and worthy of
inclusion when briefing a valuer who may not necessarily
have had experience in valuing assets for tax purposes.

What is of more interest in this section of the article are the
outcomes of various cases. The fact that there are a number
of cases in the area is unsurprising as valuations remain

one of the last “dark arts” of professional services. For this
reason, taxpayers (and the Commissioner, for that matter)
appear more willing to throw down the gauntlet on valuation
issues, confident that a valuation can be sourced from
multiple professionals to support a preferred number.

Surprisingly though, a few of the cases discussed below
relate to valuation arguments that have differed from
actual proceeds from the transaction being scrutinised.
This category in particular will almost always be a hiding
to nothing.

Syttadel Holdings

Syttadel Holdings Pty Ltd and FCT?° is one of the first and, for
an easy read, you may care to consider the Commissioner’s
decision impact statement.?® Notwithstanding the taxpayer
selling their marina for $8.9 million, they claimed the SBC,
arquing that they satisfied the MNAVT as they had obtained
a market valuation of the asset for $4.5 million.

The Commissioner disagreed. Correctly, the starting
position should be that the sale price of an asset is its
market value. Fatally, the evidence submitted by the
taxpayer was not sufficient, it being noted that their
valuation adopted a market value by reference to offers
previously made and an amount for which they were
prepared to sell the marina.

In the same year, we also had M & T Properties Pty Ltd and
FCT3 where valuations provided by the taxpayer were based
on estimates in circumstances where actual comparative
figures were available. As was the case in Syttadel, the
taxpayer lost, not having discharged their onus of proof.

It should be noted that the Commissioner will not just
challenge market value in such peculiar circumstances.

He does have a willingness to obtain his own valuation

in circumstances where he thinks that the taxpayer’s
otherwise valid valuation does not suit his purpose. Moloney
and FCT32 is illustrative of this point.

Moloney

In Moloney and FCT, an internal restructure was undertaken
where a capital gain was crystallised and sheltered using the
general discount and the SBCs. The valuation was obtained

from a reputable firm which ascribed a value of $3.5 million
to the shares the subject of the restructure. Under audit, the
Commissioner took issue and sought his own valuation from
another reputable firm that ascribed a value of $10 million
to the shares, therefore making the taxpayer ineligible for
the SBCs. In the proceedings, the taxpayers tendered a third
valuation from a separate reputable firm that ascribed a
value of $3 million.

The presiding member ultimately favoured the lower
valuation, noting that it was more conservative than the
Commissioner’s valuation and was specifically persuaded
by the lower capitalisation multiple. He took the view that
the lower value was more realistic, given the challenges of
selling an interest in an unlisted entity as well the nature of
the business, being agricultural, having limited geographical
operation coupled with poor profitability forecasts for the
sector.

Miley

FCT v Miley® saw a taxpayer, ultimately®** unsuccessfully,
arqgue that, as a consequence of not having a controlling
stake in the company, a discount for that apparent
disadvantage should apply to reduce the market value of
the shares. Problematically, there was nothing in the facts
that suggested all of the shareholders were not willing to
sell their shares.

Contrast this with circumstances where a discount would be
appropriate such that the holder or purchaser of shares was
in fact unable to acquire all of the shares in a company or
where further shares would or could convert into a holding
control.%®

Kilgour

Kilgour v FCT3¢ is a more recent and ongoing®” matter where,
at the end of the day, the actual sale price between arm’s
length parties was treated as market value.

The following is an overview of the facts:

* the taxpayers held shares in Punters Paradise Pty Ltd,
transacted with News Corp Australia Investments (News
Corp) for circa $31 million;

e at first instance, the taxpayers argued that the market
value substitution rule ought to operate to replace
the actual sale price (which saw them exceed the SBC
thresholds) with an independent market valuation
because the actual sale price was based on a “special
value” being placed on it by News Corp; and

* the grounds of appeal relating to this issue were
abandoned before the Full Federal Court.

While there existed a relationship between the Chief
Operating Officer of Punters Paradise Pty Ltd and the
head of product strategy and distribution and a subsidiary
of News Corp, News Corp had prepared detailed internal
documents outlining the strategy earlier and had valued
Punters Paradise Pty Ltd at approximately $30 million.

Unsurprisingly, the taxpayers lost at first instance and on
appeal.
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The Federal Court®® rolled out some old favourites in coming
to its conclusion, notably:

* Granby Pty Ltd v FCT* which established that parties
act at arm’s length when they negotiate as independent
parties and in their own interests;

* Trustee for the Estate of the late AW Furse No. 5 Will Trust v
FCT#° which reinforced that transactions are arm’s length
when conducted as if between related parties;

» Spencer v Commonwealth of Australia® which defined
market value as what a willing buyer would pay in an
open market, even if the buyer’s interests are unique,
provided they align with what a typical buyer might also
recognise;

e FCT v Miley*? which supported the inclusion of
buyer-specific motivations in market value assessments
provided the price aligns with open market conditions;
and

* Inland Revenue Commissioners v Clay*® which affirmed
that, while one buyer may perceive additional value, such
value does not compromise arm’s length dealings unless
it results in an atypical price beyond standard market
expectations.

That the ultimate decision to acquire Punter’s Paradise Pty
Ltd by News Corp happened via its head office in New York,
overcame arguments that the local subsidiary was more
highly motivated. The high due diligence by News Corp, and
its governance protocols generally, reinforced a finding that
the parties had dealt with each other on an arm’s length
basis.

It will be interesting to see if the High Court hears the
matter and, if so, whether it has any different views.

Robinson

While not in the context of the SBCs, Robinson and FCT** is
a very recent Administrative Review Tribunal (ART) decision
(16 January 2026) in relation to market value.

The facts of the case are as follows:

» the taxpayer was the sole director and shareholder of
TCR Group Pty Ltd (TCR);

 the taxpayer acquired real property for $865,000 on
19 March 2013, noting the intention to subdivide the
block;*

* the taxpayer transferred real property to TCR on
28 June 2013;

* the parent block was subdivided into four lots on
27 January 2016, with one of those blocks sold to a
third party for $2.4 million under a contract dated
6 January 2016;

e asecond subdivided block was sold to a third party for
$600,000 under a contract dated 7 December 2016 as
vacant land;

* TCR entered a building contract on 25 January 2017 to
construct a home for $1.4 million;

¢ the taxpayer (not TCR) entered into a contract to sell the
property to a third party for $4.128 million on 14 July
2018, with settlement occurring on 15 October 2018; and

* thetitle to the property had been transferred from TCR
to the taxpayer on 9 October 2018 for $2.25 million
based on a professional valuation

The core of the dispute was in respect of the transaction
that occurred on 9 October 2018, with the question being
whether it resulted in a deemed dividend for the purposes
of Div TA ITAA36, noting that the related party transaction
occurred for $2.25 million while the property sold six days
later to a third party for $4.128 million.

The evidence of the third-party purchaser is interesting and
should be read in its entirety at para 29 of the ART decision,
but a particular statement is noteworthy and is set out
below:

“His [the third party purchaser] view was that they [he
and his now former wife] needed to make a ‘substantial
offer above what was otherwise a benchmark considering
what was available on the market at the same time and
having regard to the fact that the Property lacked beach
views and access’ in order to have the Property taken off
the market so early in its sale campaign. He described
himself as being in a ‘position of weakness’ in the
negotiation for the sale, and that although he paid ‘a high
price’ this was balanced against the convenience offered
by the Property and the fact that they intended to hold it
for the long term.”

The taxpayer succeeded in their arguments that the
property was conveyed for its market value, being the
$2.25 million, because:

* notwithstanding the Commissioner’s submission as to the
veracity of the third party’s statutory declaration:

¢ he did appear as a witness at the hearing* and the
subsequent separation of him and his wife supported
his claim that he was willing to pay “over the odds” to
acquire a holiday home quickly in an attempt to save
his marriage and avoid going through the trouble of
building something and instead opting for a turnkey
solution; and

I 66

» the purchaser’s “anxiousness” to secure something
quickly meant that the price paid ($4.128 million) was
more than what a willing but not anxious person was
willing to pay;*” and

* there was no reason to disregard the third party
valuation obtained in May 2018 because:*®

¢ it was not too far from the transaction date of
October 2018;

« it was detailed and there were no submissions
made to the tribunal that any of the assumptions or
methodology should be challenged;

* the definition of “market value” adopted aligned with
the principles set out in case law;

» there were five comparable sales ranging from
November 2016 to February 2018; and
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¢ there was no limitation contained within the valuation
(ie for stamp duty purposes only).

While a win for the taxpayer in this instance, it is worth
noting that “[t]he Tribunal believes that the circumstances
of this matter are unusual, particularly as they relate to the
purchaser T Co. The Tribunal acknowledges that in more
straightforward circumstances the actual price paid in an
open market is likely to be compelling evidence of market
value”#

Valuers

The answer to the question “do we need to engage a
valuer?”, is yes.

A client’s enthusiasm sometimes overwhelms the
importance of dotting the i’s and crossing the t’s, with many
hoping to find someone willing to put their name to a figure
of convenience (often years after the event) and citing the
concern of costs to avoid formally briefing properly.

Unlike real property and Australia’s fixation with it as an
investment class, non-real property assets do not have

a “realestate.com.au” or RP Data equivalent. It therefore
follows that a person with the necessary experience,
qualifications and understanding of a valuation for tax
purposes is required. The costs associated with such an
exercise pale when compared to claiming the SBCs and
subsequently being found to be ineligible. That path often
results in penalties, and funds contributed under any of the
retirement concessions to superannuation being assessed
as excess non-concessional contributions. Most clients,
when faced with that sobering reality, come around.

Once the necessity for a formal valuation is accepted,
the quality of their brief becomes critical. At a minimum,
a valuer should be:

* provided with the relevant commercial background;

* put on notice of the requirements of the form, basis and
future use of the valuation (ie tax);

» provided with the relevant supporting documentation;
and

e able to confirm their independence.

This is illustrated in the following sample letter.

Our Ref:
26 February 2026

Valuer Firm

PO Box 00000
BRISBANE QLD 400
By email:

Dear Sir

REQUEST FOR VALUATION QUOTE/PROPOSAL

We act for Trading Co Pty Ltd ACN 000 000 000 (T Co)
and have instructions to ask you to submit a proposal and
qguote for the provision of a valuation in accordance with
the instructions outlined below.

Background

T Co is a trading entity of which operates under the
trading name ‘Trading Activities’.

The founding and current directors of T Co are
undertaking a thorough review of the business
structure, with a desire to:

(a) potentially facilitate a shareholder’s exit; and
subsequently

(b) implement a corporate restructure (relying on
income tax rollovers and concessions), ultimately
improving income tax arrangements, saleability
and asset protection.

In conjunction with this review, they are considering
options to streamline and introduce appropriate
business succession procedures.

Form, basis and use of valuation

In light of the background, our client seeks
confirmation of the market value of T Co as of
30 June 2025 in order to assist them in determining:

(a) the value for an exiting shareholder’s interest in
T Co;

(b) the value of an ownership interest in T Co for
income tax purposes - noting that the valuation
report prepared because of this engagement
may be submitted to the Australian Taxation
Office and used in administering the individual
shareholders’ tax affairs. It may also be made
available to other government agencies and
departments, such as the Office of State
Revenue.

Supporting documentation

To assist in the preparation of your quote, we
enclose:

(a) Current company extract of T Co detailing
ownership;

(b) Structure diagram for the group;

(c) T Co unaudited accounts for the 2024 and 2025
Financial Years;

(d) Financial Year to date T Co Profit and Loss
Statement;

(e) Financial year to date T Co Balance Sheet.

If necessary, we can provide additional information
upon request.

Independence

Please confirm in both your proposal/quote and in
your final report that:

(a) you have no actual or perceived conflict of
interest issues in this matter

(b) you have no actual or perceived personal or

financial interests in this matter
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(c) any fee you receive for providing a report/advice
is not dependent on the outcome or findings of
that report/advice.

Please also undertake to immediately advise us and our
client if any such interests or conflicts arise during the
course of the proposed engagement.

Should you have any queries, please contact the writer.

Yours faithfully

Whether more than one valuation is required will depend on
the circumstances. For the most part, the answer should be
no. The exceptions would likely be limited to circumstances
where, say, a valuation provides a figure that is very close
to an SBC threshold (either above or below) or where the
non-real property genuinely has no comparable basis.
While a second valuer ought to be briefed, it is submitted
that best practice would be to not provide them with the
first valuation but instead let them know that a valuation
has already been obtained and that an independent second
valuation is required.

Conclusion

In conclusion, SBCs are not for the faint-hearted. Outside
of the simplest examples, it is imperative that there are
enquires and evidence of asset use, liabilities and how
they came to be. Before filing a tax return claiming that
SBCs apply, it would be worthwhile having your defence
file prepared and reviewed just in case you are required to
engage in a dispute.

John loannou, CTA
Principal Lawyer
Macpherson Kelley Lawyers

This article is an edited version of “Defence against the dark arts - mastering
the small business CGT concessions” presented at The Tax Institute’s Private
Business Tax Retreat held in the Gold Coast on 26 to 27 February 2026.
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Death, estates
and navigating
the ATO

by Sally Preston, CTA, Partner,
Smart Solutions Tax Advisory

Managing a client’s affairs after death is both a
sensitive and technically challenging exercise.
For tax practitioners, it marks the start of a
detailed administrative and legislative workflow.
This article offers a practical roadmap for
handling the tax obligations of deceased estates

within private group structures, examining how
estate administration interacts with CGT, Div 7A
of the Income Tax Assessment Act 1936 (Cth), and
broader commercial considerations. It equips
advisers with the specific guidance needed to
navigate the journey from the date of death
through to the ultimate distribution of assets.

Overview

While the death of a client is a personal tragedy, for

tax practitioners, it signals the beginning of a complex
administrative and legislative process. This article moves
beyond generalities to provide a technical roadmap for
managing the tax affairs of deceased estates within
private groups. It addresses the intersection of estate
administration, CGT, Div 7A of the Income Tax Assessment
Act 1936 (Cth) (ITAA36), and business matters, providing
practitioners with the specific knowledge required to
navigate the period from the date of death through to the
final distribution of assets.

The article begins by establishing the procedural
groundwork required, including the interactions with
the ATO and lodgment obligations.

We explore some of the matters arising during
administration of the estate, including the role of the
legal personal representative (LPR), their remuneration,
present entitlement during administration, and deeds of
arrangement.

Things get interesting when we look to CGT and how the law
applies to the assets of the deceased and those transferred
under the will or under other arrangements. We look at

the 50% general discount, the main residence exemption,
the potential of a “double death” scenario, and the small
business CGT concessions.

A topic that may not apply to all clients, but which will likely
be something you are required to address for those who

have more complex structures, is Div 7A. We look at what
happens to these loans.

With an increasingly mobile client base, the tax residency
of the deceased — and the beneficiaries — can drastically
alter tax outcomes. The article analyses distributions to
non-residents, the residency of the estate, and inbound
distributions from foreign estates.

Then there are the tax matters that arise where a business
was operated by the deceased, how different structures
are impacted by death, and we look at some other specific
matters that you may encounter associated with the death
of a client.

Administration

The key steps
Administering a deceased estate involves several key steps:

« appointment of the LPR: an executor (if named in the
will) or an administrator (if appointed by the court) is
given legal responsibility for administering the estate;

« obtaining probate or letters of administration: the
executor applies for probate (official recognition of
the will), or the administrator applies for letters of
administration if there is no will;

* identifying and collecting assets: the LPR identifies,
locates and secures all assets of the deceased, including
property, bank accounts, investments and personal
belongings. Where a business is owned by the deceased,
this includes all of the assets of the business. If the
deceased is a shareholder in a company or a unitholder
in a unit trust, this would include those interests;

* business operation: if there is a business that continues
to operate during administration, the executor may need
to make decisions about its ongoing management, sale or
winding-up, and may be personally liable for losses if they
continue to trade without proper authority or prudence;

« paying debts and expenses: the estate’s assets are used
to pay funeral expenses, testamentary and administrative
costs, and any outstanding debts of the deceased,
including the business debts;

» dealing with tax obligations: the LPR must lodge any
outstanding tax returns for the deceased, including the
business income and expenses, prepare a final tax return
up to the date of death, and manage tax obligations for
the estate during administration;

« distribution of assets: once debts and expenses are
settled, the remaining assets (the residuary estate)
are distributed to beneficiaries according to the will or,
if there is no will, according to intestacy law. Where a
business is included, this may be more problematic as
decisions may need to be made around whether the
business will be distributed as a whole, broken apart or
sold during administration; and

* ongoing trust obligations: if the will specifies conditions
(eq beneficiaries are minors or there are ongoing trusts),
the LPR may continue to hold and manage assets as a
trustee.
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The administration is considered complete when all debts,
expenses and legacies have been paid or provided for, and
the residue of the estate is ascertained and distributed.

Legal personal representative

The LPR or executors are responsible for managing the
deceased’s tax affairs. This includes:

* lodging the final income tax return for the deceased,
covering income up to the date of death;

* lodging income tax returns for the estate during the
administration period and paying any tax due on income
earned by the estate after death;

* managing tax affairs for any testamentary trust created
by the will, including lodging trust tax returns and paying
taxes as appropriate;

* retaining records to support amounts included in tax
returns;

* handling any outstanding tax liabilities, including the
possibility of seeking release from unpaid tax if the
estate cannot pay; and

» dealing with specific assets such as trading stock,
depreciating assets and CGT assets according to special
rules that apply on death.

ATO processes

The ATO provides guidance on its website to navigate the
minefield of administering taxation for a deceased and
the estate. Before the ATO will provide the LPR with any
information, it requires appropriate evidence of the death
and who the LPR is. This will either be in person or by
mailing certified copies. It takes up to 28 days for the ATO
to update the deceased’s records after they receive the
notification of death and the required documents.

When the ATO is informed that someone has died, it
removes the incumbent tax agent’s access to their tax
records as their authorisation ends on the individual’s
death.

To gain access, the LPR will need to appoint the tax agent
(or appoint another one).

The deceased estate is required to apply for its own tax file
number (TFN). If the estate is running a business where the
deceased was a sole trader, it will also need to apply for an
Australian business number.

Lodgments

The LPR must arrange to lodge a date of death tax return if
any of the following applied to the deceased person in the
income year in which they died:

» they had tax withheld from their income, including from
interest or dividends;

¢ their taxable income was above the tax-free threshold;
and

» they lodged tax returns in the income years before their
death or had outstanding tax returns.

The LPR is also required to lodge tax returns for the estate to:

e report the income of the estate after the person’s death,
such as rental income or share dividends; and

« claim any tax refund or franking credits owed to the
estate.

If a return needs to be lodged, the estate is treated as a
trust for tax purposes. Trust tax returns may need to be
lodged each year until the estate is finalised.

Tax rates

Ordinarily, income that is not distributed is taxed at the top
marginal rate. During the first three years of a deceased
estate, the LPR/tax agent can apply for the individual
marginal tax rates to be applied to the income of the estate
with the benefit of the full tax-free threshold.

Note that deceased estates do not get the benefit of tax
offsets such as the low-income tax offset, and Medicare levy
is not payable.

The three years of individual tax rates cannot be extended
so should be taken into account by an LPR when wrapping
up the estate!

Executor’s remuneration

An often-overlooked issue is whether the executor should
be compensated for their work in administering the estate.
Executor payment may arise in several ways, including:

* aspecific gift or payment provided for under the will;

e an agreement reached between the executor and the
beneficiaries; or

» if no agreement is possible, an application by the
executor to the Supreme Court for reasonable
remuneration.

An executor may be awarded by the court up to 5% of the
estate value — although, from the author’s understanding,
generally it will not be this much.

It is interesting to note that a payment made to an executor
is taxable income according to ATO ID 2014/44. While

it may be arguable that the commission is not ordinary
income, the amounts may be caught under s 6-10 of the
Income Tax Assessment Act 1997 (Cth) (ITAA97) as statutory
income. Section 15-2(1) ITAA97 provides that assessable
income includes the value to the taxpayer of all allowances,
gratuities, compensation, benefits, bonuses and premiums
provided to the taxpayer in respect of, or for or in relation
directly or indirectly to, any employment of or services
rendered by the taxpayer.

Present entitlement during administration

IT 2622 explains that, while there is a fiduciary obligation
for the executor or administrator on the death of a taxpayer,
the beneficiaries have no interest in the assets of the estate,
although they do have a beneficial right to see that the
estate is properly administered.

Even though a will may provide beneficiaries with absolute
and indefeasible interests in the capital or income of an
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estate, under state and territory laws, those interests cannot
crystallise until probate has been granted.

Whether a beneficiary is presently entitled to a share of the
income of a trust estate for the purposes of Div 6 of Pt Ill
ITAA36 depends on:

» the stage reached in the administration of the deceased
estate;

* the terms of the deceased’s will or codicil, trust law and
the principles enunciated, and orders made by the courts;
and

* whether any discretionary payments have been made to
the beneficiary by the executor or trustee.

Income of a deceased estate in the income years before
the administration of the estate is complete, is the income
of the executors or administrators and is not income of the
beneficiaries.

Beneficiaries cannot enjoy present entitlement to income
derived by a deceased estate during the administration of
the estate, with the exception outlined below.

During the intermediate stage of administration of a
deceased estate, the point may be reached where it is
apparent to the executor that part of the net income of
the estate will not be required to either pay or provide for
debts etc. The executor in this situation might, in exercise
of the executor’s discretion, in fact pay some of the income
to, or on behalf of, the beneficiaries. The beneficiaries in
this situation will be presently entitled to the income to
the extent of the amounts actually paid to them or actually
paid on their behalf. The fact that the estate has not been
fully administered does not prevent the beneficiaries in
this situation from being presently entitled to the income
actually paid to, or on behalf of, the beneficiaries.

Where the administration of a deceased estate is completed
during the course of an income year, ie part-way through
the year, the longstanding practice of the ATO is to raise
assessments on the basis that beneficiaries will be assessed
on their share of the net income of the estate for that year
to which they are presently entitled.

However, where the executors and beneficiaries are able

to demonstrate, through the striking of accounts at the
completion of administration, the actual amounts of income
derived in the periods before and after the day on which the
estate was fully administered, an apportionment may be
made.

Practically, this may mean:

* where the assets of an estate are sold in the course of
administering the estate, and the proceeds are paid out
in the year of the sale to the beneficiaries, they may be
presently entitled to the capital gain instead of the estate
paying the tax; and

* where the estate is fully administered during an
income year, unless appropriate records are kept, any
income generated in that year may be income for the
beneficiaries rather than the estate paying the tax.

Deeds of arrangement

The tax implications of a family agreement to share an
estate differently — often formalised as a deed of family
arrangement — depend on the nature of the assets and the
manner in which entitlements are altered.

If beneficiaries agree to vary the distribution of estate
assets before the estate is fully administered, the transfer
of assets to beneficiaries under the new arrangement

is generally treated as a transfer by the LPR, and CGT
exceptions may apply. No immediate CGT liability arises
at the point of transfer; instead, beneficiaries acquire their
interests in the assets for a reasonable apportionment of
the cost base and reduced cost base of the asset.

The ATO has issued TR 2006/14, which considers the tax
impact of a deed of arrangement on the CGT position of a
deceased estate. It states that:

“37. A taxpayer is not required to commence legal
proceedings in order to establish, for the purposes

of paragraph 128-20(1)(d), that they have a claim to
participate in the distribution of the assets of the estate.
A claim may be established by a potential beneficiary
communicating to the trustee their dissatisfaction with
the will.”

Further, it confirms:

“222. ... the Commissioner considers that for the
purposes of paragraph 128-20(1)(d) a taxpayer must
generally enter into a deed of family arrangement

in respect of an asset prior to the legal personal
representative completing the administration of the
estate in respect of that asset.

223. In limited cases, an asset may, for CGT purposes,
pass under a deed entered into after administration of
the estate in respect of that asset has been completed.
However the beneficiary must be able to demonstrate
that a court would have been likely to entertain an
application for family provision or an extension of time in
which to make such an application at the time the deed
was entered into.”

CGT on death

The following discussion summarises the CGT impact of
death on the assets of the deceased for tax purposes.

Asset “passes” to LPR

When a taxpayer dies, a capital gain or loss from a CGT
event that results from a CGT asset that was owned just
before death is disregarded.!

On the “passing” of an asset to the LPR (executor)
or beneficiary, any capital gain or loss at that point is
disregarded.?

Asset “passes” to beneficiary

An asset is “passed” to a beneficiary who becomes the
owner of the asset:

e under the will (or as it is varied by a court order);
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e by operation of an intestacy law (or as it is varied by a
court order);

e because it is transferred by the LPR to satisfy an interest
in the estate; or

e under a deed of arrangement, if:

¢ the deed was entered into to settle a claim to
participate in the estate; and

* the only consideration given for the transfer of the
asset was the variation or waiver of a claim to one or
more other CGT assets of the estate.

An asset does not “pass” to a beneficiary due to a power
of sale by the LPR.

General rules regarding cost base and
acquisition date

The LPR or beneficiary is taken to have acquired the asset
on the date of death.

If an asset was acquired by the deceased before

20 September 1985, the asset’s cost base (or reduced cost
base) for the LPR or beneficiary is the market value of the
asset on the date of death.

If an asset was acquired by the deceased after 19 September
1985, the cost base (or reduced cost base) is deemed to be:?

* where the asset was the deceased’s main residence
just before they died — the market value on the day the
deceased died, provided:

» the residence passed to the LPR or beneficiary on or
after 20 August 1996;

» the residence was not being used to produce
assessable income at the time the deceased died; and

* the deceased was not then an “excluded foreign
resident” (ie an individual who had been a foreign
resident for more than six years continuously) at the
time of death; and

e for other assets, it is the amount that would have been
the cost base (or reduced cost base) to the deceased on
the date of death.

General 50% discount

The requirements to be eligible for the 50% discount on
a capital gain are that the taxpayer making the gain is an
individual or a trust (among others), and the asset must
have been acquired at least 12 months before the CGT
event.*

The rules applying to the general 50% CGT discount are
modified to consider an asset sold following the death of
a taxpayer. Under these rules, in satisfying the 12-month
requirement to be eligible to apply the 50% CGT discount:

» for an asset that was a pre-CGT asset of the deceased
immediately before death, the asset will be considered to
have been acquired by the LPR or beneficiary at the date
of death; and

e for an asset that was a post-CGT asset of the deceased
immediately before death, the asset will be considered to

have been acquired by the LPR or beneficiary at the time
the deceased did.

Non-residents

Non-residents are no longer able to claim the 50% CGT
discount on a capital gain to the extent that the capital
gain accrued while a non-resident.® For this rule, the timing
of the acquisition of the asset by the non-resident is
important.

A post-CGT asset that passed to the non-resident as the
beneficiary of a deceased estate, is taken to have been
acquired by the non-resident at the time the deceased
acquired it.° Therefore, the non-resident is taken to have
held the asset as an Australian resident up to the deceased’s
date of death. The period after the date of death is the
period of non-resident ownership. If the asset was a pre-CGT
asset, the non-resident would be taken to have acquired it
at the deceased’s date of death.

Therefore, the 50% general discount is to be apportioned
per the following:’

“(3) If:

(a) the discount testing period starts on or before
8 May 2012; and

(b) you were an Australian resident (but not a
temporary resident) on 8 May 2012;

the following (expressed as a percentage) is the
percentage resulting from this section:

Number of days
in discount -
testing period

Number of apportionable days that
you were a foreign resident or
*temporary resident

2 x Number of days in discount testing period
where:

‘apportionable day’ means a day, after 8 May 2012, during
the discount testing period.”

Where, instead, CGT event K3 is triggered by an asset of the
deceased estate passing to a non-resident, the non-resident
will be outside of the Australian tax laws when the shares
are subsequently sold (if they remain a non-resident).
Therefore, there is no need to access the 50% general
discount.

Main residence

A capital gain or loss made on from a CGT event in relation
to the deceased’s main residence is disregarded where the
deceased is not an excluded foreign resident just before
death and:®

¢ the property was acquired pre-CGT; or

¢ where it was acquired post-CGT, it was the deceased’s
main residence just before death and it was not being
used to produce assessable income; and

e the property is sold within two years (or further time
allowed by the Commissioner) and the property was not
being used to produce assessable income just before
their death; or
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e where the property was acquired by the deceased
pre-CGT, and from the death until the ownership interest
in the property ends, it was the main residence of:

* the spouse of the deceased (except where they were
living permanently separated and apart);

e anindividual who has a right to occupy the dwelling
under the will; or

* theindividual who inherited the property under the will.

Note that there are specific CGT events that this applies
to. The most common is where a disposal occurs (CGT
event Al).

If the above is not satisfied, there may be a partial
exemption available.®

Right to occupy

InTD 2026/D1, the Commissioner has proposed that, under
the cited case law:

* the term “right to occupy the dwelling under the
deceased’s will” is limited to circumstances where a right
to occupy has been expressly granted under the terms of
the will to an individual specifically named in the will;

* the executor granting the right to occupy does not
qualify for this exemption, nor does a right under a
separate agreement, such as a deed of arrangement;

* where the right to occupy is for a limited period,
occupying the property past this time will mean that the
exemption cannot be applied;

« afamily provision order granting the right to occupy will
be treated as though it was a right under the will; and

* the term “will” does not extend to clauses in a
testamentary trust that grants the right to occupy.

The above points may have significant implications for the
drafters of wills going forward and require the review of wills
already in place if the intention is that a particular person is
to be allowed to occupy the property, ie a life estate.

Life estates

TR 2006/14 discusses the consequences of creating life
and remainder interests in property (whether between
living persons or by testamentary provision) and of any
subsequent dealings in those interests. Note that the topic
of life and remainder interests is in itself a large topic,

and this article only provides a summary where a “right to
occupy under the will” is created.

TR 2006/14 confirms:

* where a legal life interest is created under a will, the
executor is deemed to have acquired the original asset on
the date of the deceased’s death similar to other assets
of the estate;”

* there are exceptions to CGT events E5, E6 and E7 arising
when an executor transfers a legal life and remainder
interest from the estate to the beneficiaries;

* any gain or loss that the LPR would make from CGT
event A1 happening would be disregarded;

« like other assets that pass through an estate, the life
interest and the remainder interest holders are taken to
have a acquired the interest at the date of death;

e thereis to be a reasonable apportionment of the cost
base between the life and remainder interest;

¢ on the death of the life interest owner, CGT event C1
occurs;

¢ the death of the life interest owner has no consequence
for the remainder interest owner as they do not acquire
an asset, their existing asset is merely enlarged — which
means no amount is added to the cost base; and

« itis noted that a right to reside in a property for life (or
for x years) is not equivalent to a legal or equitable life
interest.

Double death

At the time of writing this article, we were waiting on the
Commissioner to release a draft determination on the CGT
consequences under Div 128 ITAA97 when a beneficiary of
a deceased estate dies before a CGT asset of the deceased
estate passes to them.

Law Council of Australia feedback during
consultation

The Law Council of Australia has released its response

to the ATO during the consultation period on the draft
determination which sets out the Commissioner’s view on
the application of the CGT roll-over in Div 128 when there is
a chain of deaths. In the response, it is shared that para 5 of
the draft determination states:

“Where a beneficiary of a deceased estate dies

(second deceased) before a CGT asset passes to them,
section 128-15 does not apply to disregard any capital
gain or capital loss the LPR of the second deceased
estate makes when the asset passes to the beneficiary
of the second deceased’s estate. This is because the
asset was not one which the second deceased owned just
before they died.”

The ATO’s interpretation of the relevant date for “owning”
an asset is contained in para 10 of the draft determination:

“A beneficiary of a deceased estate is not considered to
own the relevant asset/s of the estate until:

* where there is a valid will, probate of the will is
obtained

* where a deceased person dies intestate, letters of
administration have been obtained.”

The ATO therefore concludes that, where a beneficiary
dies before probate or letters of administration are
granted in relation to the first deceased’s estate, Div 128
roll-over relief does not apply when the asset is later
transferred from the second deceased’s estate to the final
beneficiary.

The Law Council of Australia made the following
recommendations, not only in regard to the above but also
in other matters within the draft determination:
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* Div 128 roll-over relief should be available when a CGT
asset passes from a first deceased to a second deceased
and then to the second deceased’s beneficiaries or LPR,
by deeming the second deceased to have “owned” the
asset immediately before their death;

* the draft determination should be amended to
clarify that the requirement for probate or letters of
administration as a pre-condition to the transmission of
assets is jurisdictionally dependent and not required in
all cases;

* noting the broader recommendations for changes
to the draft determination, specific regard should be
had to roll-over relief under Div 128 where assets are
intended, under coordinated wills, to pass to the same
beneficiary;

» the legislation or associated guidance should confirm
that, for the purposes of Div 128, the relevant inquiry is
whether an asset has passed under s 128-20 ITAA97, and
not whether probate or letters of administration have
been issued. This clarification should be accompanied
by provisions to ensure that beneficiaries or LPRs are
not disadvantaged by administrative or judicial delays
beyond their control;

» the ATO should clarify the distinctions between “when
administration is complete”, “present entitlement”, and
“ownership” for CGT purposes, ensuring that these
concepts are consistently and accurately applied in the
draft determination; and

¢ the draft determination should expressly address the
interaction of Div 128 with all relevant state and territory
survival provisions, including s 39 of the Wills Act 1997
(Vic), s 35 of the Succession Act 2006 (NSW), and s 49 of
the Wills Act 2008 (Tas), to avoid unnecessary CGT events
and ensure consistent national application.

Private binding rulings

In the absence of the draft determination, we can refer
to a private binding ruling for guidance on what the
Commissioner’s view may be.

PBR 1052401863203 was issued 29 July 2025 and has
in part been replicated here.

The relevant facts were:

» the first deceased owned property as a main residence
(she inherited from her husband on his death);

* the first deceased died and her will specified that her son
(the second deceased) was the executor and trustee of
her estate;

* the will specified for the estate to pay debts, funeral
expenses and duties in relation to her estate and any
remainder was left to the second deceased. However,
in the event of his death, for them to be split equally
between his children;

* the second deceased treated the property as his own, but
did not obtain probate and so the land remained in his
mother’s name until his death. He held the property on
trust for himself as the sole beneficiary;

* the applicant was acting as executor of the estate of
the second deceased and the administrator for the first
deceased; and

* under the second deceased’s will, the property was left to
his grandchildren, with son no. 1 retaining a life interest in
the property.

Without being caught up in this ruling (which the author
recommends you read for yourself), the key takeaway

is that, because the asset was not owned by the second
deceased at the time of his death, a transfer of the asset
under his will could not be disregarded under Div 128. The
reasoning was as follows:

Under s 128-15(3) ITAA97, any capital gain or loss made by
the LPR is disregarded. A CGT asset owned by the deceased
person passes to a beneficiary if the beneficiary becomes
the legal owner of the asset or becomes absolutely entitled
to the asset as against the executor/trustee.

An asset passes to a beneficiary in the circumstances set
outin s 128-20.

Before a beneficiary of a deceased estate owns the relevant
asset of the estate, certain steps are required to be
undertaken as part of the administration of the deceased
estate. During this time, the executor’s duties consist of
paying debts and expenses and distributing the property of
the deceased among the persons entitled under the will.

IT 2622 outlines the stages of administration of an estate
of a deceased person as follows:

“1. Burial of deceased.

2. Executor appointed by will or administrator
appointed by Court.

Probate applied for and granted by Court.

4. Assets vest in executor who pays debts and
testamentary expenses:

* Initial stage — net income of estate is applied to
reduce debts, etc.

* Intermediate stage — part of the net income of
estate that is not required to pay debts, etc., may
be paid to beneficiaries.

* Final stage — debts, etc., are paid or provided for
in full and net income of estate is available for
distribution.

ADMINISTRATION OF ESTATE IS COMPLETE”

In relation to real property, where there is a valid will,

a beneficiary of a deceased estate is not considered to own
the relevant asset of the estate until probate is obtained and
the residue of the estate is ascertained. IT 2622 provides
that an executor of a deceased person’s estate who leaves

a will must obtain probate of the will, which is the official
proving of the will and provides the executor with authority
to deal with the estate (para 2 of IT 2622). Even though a
will may provide beneficiaries with absolute and indefeasible
interests in the capital or income of an estate, under state
and territory laws, those interests cannot crystallise until
probate has been granted (para 4 of IT 2622).
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During the time a deceased estate is being administered,
a beneficiary of the estate has no right to, or ownership
interest in, individual assets of the estate.”

IT 2622 confirms that the beneficiaries of a deceased estate
become beneficial owners of the assets of the deceased
after the estate is fully administered (therefore, not until
probate is granted). At para 2, IT 2622 provides:

“On the death of a taxpayer, the property of the
deceased taxpayer passes to his or her estate, legal
control over which is exercised by an executor or
administrator. The executor or administrator, in effect,
steps into the shoes of the deceased and winds up the
deceased’s personal affairs. An executor of a deceased
person who leaves a will must obtain probate of the will.
This is the official proving of the will and provides the
executor with authority to deal with the estate.”

Where a beneficiary of a deceased estate dies (the second
deceased) before a CGT asset passes to them, s 128-15 does
not apply to disregard any capital gain or loss that the LPR
of the second deceased estate makes when the asset passes
to the beneficiary of the second deceased estate. This is
because the asset was not one which the second deceased
owned just before they died.

Therefore, the second deceased is not the owner of the
asset and, accordingly, Div 128 cannot be applied to
disregard the capital gain or loss that arises when the
property is transferred in accordance with the second
deceased’s will.

Small business CGT concessions

The small business CGT concessions may be available
where:"?

* aCGT event occurs for a CGT asset that forms part of the
estate of an individual or was owned by joint tenants and
one of them dies;

» the asset has been passed to an LPR, beneficiary, the
surviving joint tenant, or a testamentary trust;

¢ the deceased would have been entitled to reduce or
disregard a capital gain if a CGT event had happened in
relation to the CGT asset just before their death; and

* a CGT event happens in relation to that asset within
two years of the individual’s death.

The Commissioner can extend this period in certain
circumstances.

The small business CGT concessions are modified so that:

* the 15-year exemption is modified to only require the
deceased to have been 55 years or over, or permanently
incapacitated, at the time of the CGT event. That is, the
requirement that the CGT event happens in relation
to the retirement of the individual does not need to be
met; and

¢ the small business retirement exemption is modified so
that there is no need for the amount to be paid into a
superannuation fund, even if the deceased was less than
55 years of age just before their death. This reflects the

likely outcome if the deceased had disposed of the asset
before death and paid the amount into a superannuation
fund. The amount would be released to beneficiaries
after death.

Example

Oliver owned a commercial property for his custom
furniture business, Bespoke Creations Pty Ltd, which he
owned 100% of. He acquired the property for $2 million on
1 July 2018. Oliver passed away on 15 March 2024, leaving
the property to his sister, Clara, who chose not to continue
the business. The property remained vacant until Clara sold
it for $4 million on 26 June 2025.

Before his death, Oliver sold another business in March
2023, realising a $100,000 capital gain on its goodwill.

He claimed the CGT small business roll-over, intending to
reinvest within two years; however, his death intervened.
Oliver qualified for the small business CGT concessions and
had not exhausted his CGT retirement limit. Clara inherited
all of his assets with no capital losses.

Under s 152-80 ITAA97, Clara can access the small business
CGT concessions that Oliver would have qualified for if

a CGT event occurs within two years of his death. The
conditions are:

1. the asset must be part of the deceased’s estate;
2. the asset must devolve to the LPR or a beneficiary;

3. the deceased would have qualified for concessions if
a CGT event occurred before death; and

4. a CGT event must occur within two years of death.

Clara can apply for the 50% small business reduction,
retirement exemption, and CGT roll-over relief for the
property sale because:

* the property was part of Oliver’s estate;
* it passed to Clara as per his will;

¢ Oliver would have qualified for the concessions before
his death; and

¢ the CGT event (sale) occurred within the allowable
period.

The capital gain is calculated as the sale price of $4 million
minus the cost base of $2 million, resulting in a $2 million
gain. As Clara is treated as acquiring the property at
Oliver’s death date (15 March 2024), she qualifies for a 50%
discount since she held it for over 12 months.

This is calculated as:

« gross capital gain: $2,000,000

* less 50% CGT discount: $1,000,000

« net capital gain: $1,000,000

* less 50% CGT active asset discount: $500,000
* less retirement exemption: $500,000

* net capital gain: $O.

Regarding the goodwill gain, CGT event J5 would normally
apply if a replacement asset is not acquired within two
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years. Since Oliver died before reinvesting, the deferred
gain is disregarded, and the gain does not pass to Clara.

Division 7A
Where an individual dies with loans in their own name from

a private company within their business group, several
Div 7TA issues arise. Common scenarios include:

1. anew “fresh” loan was made to the individual in the year
of death;

2. there is a non-complying loan of a prior year that was
detected after death; and

3. thereis a complying loan of a prior year in place prior
to death.

For the purposes of the discussion below, assume that there
is a loan from a company directly to the deceased, and the
deceased is an associate of a shareholder of a company
under s 318 ITAA36.

Loan from company to deceased: year of
death

A deemed dividend arises under s 109D ITAA36 where a
loan is made that is not repaid before the lodgment day
of the tax return for the year it was made. However, the
dividend is deemed to arise at the end of the year in which
the loan related.

It follows that, where the person borrowing the amount dies
before the end of the income year, they cannot be deemed
the dividend.

In this case, the next question is:"

“Is a private company taken, under section 109E of the
Income Tax Assessment Act 1936 (ITAA 1936), to have paid
a dividend to the taxpayer, the executor of the deceased
estate of a shareholder in the company, in respect of

a loan the company made to the shareholder before

he died?”

The ATO’s view in ID 2002/741 is, no, the entity to whom
the private company is taken to have paid the dividend must
be the same entity to whom the private company made the
amalgamated loan.

On this basis, s 109D cannot apply to treat the loan as a
deemed dividend to the deceased, nor can it be a dividend
to the estate.

Prior year non-compliant loan from
company to deceased

Ordinarily, where there was a loan that was not placed
under a Div 7A compliant loan agreement and that also has
not been repaid by the due date of the income tax return of
the year of the loan, s 109D deems this to be a dividend.

If the error is detected during the process of administering
a deceased estate, the executor may apply to the
Commissioner for relief under s 109RB ITAA36, which allows
the Commissioner to disregard the deemed dividend or
allow the dividend to be franked.

The Commissioner is empowered to do this where the
error arises because of an honest mistake or inadvertent
omission. In applying this discretion, the Commissioner
must have regard to the circumstances.

TR 2010/8 outlines the criteria and evidentiary
requirements for the exercise of this discretion. Some
considerations include:

* ignorance — while it may be arguable that the taxpayer
simply did not know that a Div 7A issue existed, it may
be hard to arque that, if a tax agent is used to lodge the
income tax return, this was not “deliberate behaviour to
remain ignorant”. Further, it may be also difficult to arque
what the deceased did or did not know when they are no
longer available to attest to this;

¢ deliberate indifference or wilful blindness — this cannot
be a valid excuse;

* mistakes or omissions by other entities, or errors
that commonly or repeatedly occur — these may be
acceptable, but only if supported by objective evidence
rather than mere assertions.

PS LA 2011/29 provides guidance as to the process required
for the Commissioner to exercising the discretion under
s 109RB.

Complying loans
If a complying loan was already in place prior to the
individual’s death and had been fully compliant in earlier

years, the loan does not cease simply because the borrower
has died.

Instead, the executor takes on responsibility for ensuring
that the loan remains compliant. This may be by making the
required minimum yearly repayments for the income year
in which death occurs, repaying the loan in full, or declaring
a dividend and treating this as a repayment for Div 7A
purposes.

Death and residency
Non-resident beneficiaries

Where a resident estate passes an asset of the estate to a
non-resident beneficiary, CGT event K3 occurs. This capital
gain is triggered where an individual dies and a CGT asset
they owned just before dying passes to a beneficiary in the
estate who (when the asset passes) is a foreign resident.
This CGT event only arises where the deceased is an
Australian resident at the date of death and the asset is not
“taxable Australian property”.*

The reason that this is exempt is because non-residents
are still required to pay Australian tax on taxable Australian
property. Therefore, the standard cost base rules can be
applied where taxable Australian property is transferred

to a non-resident. So, CGT event K3 is focusing on assets
that may otherwise escape tax in Australia by passing to a
non-resident.

A capital gain is made if the market value of the asset on the
date of death is more than the asset’s cost base. The time of
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the event is just before the date of death, and the event is
taken to have occurred to the deceased.

Also consider circumstances where a deceased had once
been an Australian resident and acquired the non-taxable
Australian property while they were a resident. On ceasing
to be an Australian resident, CGT event 11 would have
been triggered. At the time of ceasing to be an Australian
resident, the deceased would have paid tax based on the
market value for any non-taxable Australian property —or
at least they should have. They also had the choice to
elect that the capital gain be disregarded, and the asset
be treated the same as taxable Australian property would
be treated until the asset is sold or they again become an
Australian resident.’”

“The LPR or beneficiary is
taken to have acquired
the asset on the date
of death.”

And finally, consider circumstances where an Australian
resident dies and the non-resident beneficiary is intended
to receive taxable Australian property under the estate.
Foreign resident CGT withholding would apply when

the beneficiary sells the property. If this withholding is
higher than the tax otherwise paid, for example, where
the property was the main residence of the deceased, the
beneficiary would need to lodge an income tax return in
Australia to claim the credit for the withholding. This likely
means they would need to have a TFN, MyGov etc. These
types of circumstances may be a critical factor for an

executor or an adviser of the deceased estate when deciding

to settle an estate via selling assets during administration
and/or looking at how a deed of arrangement may be used
to mitigate any excessive tax or administration.

Residency of the LPR

For Australian tax purposes, the residency status of a
deceased estate is generally determined by the residency
of the executor(s) administering the estate.

Under s 95(2) ITAA36, a trust estate is a resident if the:

* ftrustee was a resident at any time during the year of
income; or

» the central management and control of the trust was in
Australia at any time during the year of income.

If there are two executors and one is a non-resident, the
estate may be treated as a non-resident estate for tax
purposes if the non-resident executor is actively involved
in the administration of the estate.

The ATO considers the place where the central management

and control of the estate is exercised. If central
management and control is outside Australia due to the
involvement of a non-resident executor, the estate may be

treated as a non-resident. It may also be a resident in two
jurisdictions.

So why does it matter if the deceased estate is a
non-resident?

For tax purposes, the practical effect is that, if any executor
is a non-resident and exercises significant control, the
estate may lose access to the concessional tax treatment
available to resident estates and may be taxed as a
non-resident trust, with higher rates and different rules
applying. For example,

access to the 50% CGT discount may be lost;

the estate will not have access to the tax-free threshold
applicable to residents during the first three years and so
will be taxed at a higher rate; and

the foreign resident withholding regime may apply to any
sale of land by the estate.

TD 2017/23 states:

“8. Subsection 95(1) of the ITAA 1936 requires the
trustee of a trust estate to calculate the net income of
the trust for a year of income as if the trustee were a
resident taxpayer (the residency assumption). Residents
are required to include capital gains and capital losses
from all sources in the calculation of their net capital gain
(which forms part of the net income of the trust).

9. Section 855-10 of the ITAA 1997 provides that the
trustee of a trust that is a foreign trust for CGT purposes
disregards a capital gain or a capital loss if the relevant
CGT event happens in relation to a CGT asset that is not

199

‘taxable Australian property’.

And:

“l. ... Where a CGT event happens to a CGT asset of a
foreign trust for CGT purposes and that asset is not
‘taxable Australian property’

* the trustee disregards any capital gain (or capital loss)
from that event in calculating the net income of the
trust under subsection 95(1) of the ITAA 1936, and

e Subdivision 115-C of the ITAA 1997 does not treat the
trust’s beneficiaries as having capital gains (or make
the trustee assessable) in respect of the event.

2. However, if an amount attributable to such a gain is
paid or applied for the benefit of a resident beneficiary of
the trust, the amount may be included in the beneficiary’s
assessable income under section 99B of the ITAA1936.

Consider, therefore, where the trust makes a distribution of
a capital gain to an Australian beneficiary. If s 99B ITAA36
applies, the amount that the beneficiary is taken to receive
will not be able to access the 50% CGT discount or be
applied to reduce capital losses, which it may have done

if the estate was an Australian resident.

For a non-resident beneficiary, what happens then?

Under s 855-10 ITAA97, a capital gain or loss is disregarded
for foreign residents, or trustees of foreign trusts, and the
property is not taxable Australian property. However, we
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would assume that CGT event K3 would apply where the
deceased was a resident at the time of death and these
assets pass to non-resident beneficiaries, regardless of the
residency of the estate.

Distributions from non-resident deceased
estates

Following on from the discussion above, s 99B applies to
include an amount received from a non-resident deceased
estate in the taxable income of an Australian resident
beneficiary unless an exception applies. The main exception
is for corpus of the estate. However, TD 2017/24 takes the
view that a distribution from a net capital gain is not corpus
of the estate. Therefore, having the LPR sell the assets,
finalise administration of the estate, and distribute cash
instead, does not alleviate the tax in Australia.

Taxation of other business assets
Trading stock

When you dispose of an item of trading stock outside the
ordinary course of business, what you get for it is included
in your assessable income (under s 6-5 ITAA97).¢ If an item
stops being trading stock for any other reason, an amount

is generally included in the owner’s assessable income to
account for the reduced stock amount. This includes when
the owner dies.” In this case, the market value of the trading
stock at the date of death is included in the assessable
income of the deceased in their tax return (prepared by the
LPR). However, the LPR of the deceased estate can make an
election' to use an alternative value for the trading stock,
subject to certain conditions.

The LPR may elect to include the trading stock at the value
it would have had at the end of the income year if the
deceased had not died (ie the book value or closing stock
value), rather than market value. This election can only be
made if:

¢ the business continues to be carried on after death; and

* the trading stock continues to be held as trading stock of
that business.

For standing or growing crops, crop-stools, or trees planted
and tended for sale, the LPR may elect to value these at nil
instead of market value, but this does not apply to ordinary
trading stock.

If the election is made, the business is treated as continuing,
and the closing value of trading stock in the deceased’s
return becomes the opening value in the estate’s first
return.

The election must be made before the deceased’s return for
the period up to death is lodged, or within such extended
time as the Commissioner allows."”

Lodging the return with the elected value is generally
sufficient evidence of the LPR’s election.

Depreciating assets

The decline in value of a depreciating asset is available for
a taxpayer where the asset is held and used (or installed

ready for use) for the purposes of producing assessable
income.?° This requirement would cease on the death of the
owner of the asset.

On the death of the owner, a balancing adjustment

event occurs,? giving rise to an assessable or deductible
balancing adjustment, calculated as the difference between
the termination value and the adjustable value of the
asset.??

The termination value of a depreciating asset that the
owner stops holding due to death, and which starts to be
held by the LPR, is the asset’s adjustable value on the date
of death or, if the asset is part of a low-value pool, so much
of the closing pool balance that is reasonably attributable
to the asset. Based on this, no balancing adjustment should
arise in the hands of the LPR. Where the asset passes
directly to the beneficiary or joint tenant, the termination
value is the market value of the depreciating asset on the
date of death.2® This means that a balancing adjustment
equal to the difference between the market value and the
depreciated value would arise.

Business receivables and work in progress

Section 15-50 ITAA97 deals with income derived from

work in progress for certain professionals, such as lawyers,
architects and accountants. “Work in progress” is defined in
s 25-95(3) ITAA9T as:

“(3) Anamount is a work in progress amount to the
extent that:

(a) an entity agrees to pay the amount to another
entity (the recipient); and

(b) the amount can be identified as being in respect
of work (but not goods) that has been partially
performed by the recipient for a third entity
but not yet completed to the stage where a
recoverable debt has arisen in respect of the
completion or partial completion of the work.”

The value of work in progress is included in assessable
income when it is derived, typically when the fee is billed
or received, rather than when the work is performed. This
is distinct from the trading stock provisions under s 70-105
ITAA9T which apply to businesses holding trading stock at
the time of death.

On the death of a business owner, s 70-105 generally
requires the market value of trading stock (which may
include work in progress if it is treated as trading stock) to
be included in the deceased’s assessable income up to the
date of death. However, if the business is a professional
practice to which s 15-50 ITAA97 applies, work in progress is
not treated as trading stock and is only brought to account
for tax purposes when the income is derived (ie when the
fee is billed or received), not at the date of death. This
means that, for professional practices covered by s 15-50,
the death of the owner does not trigger an immediate tax
event for work in progress; instead, the income from work in
progress will be assessed when it is actually derived by the
estate or successor.
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Impact of structure

The implications of the death of a business owner or
controller differ depending on the business structure,
that is, sole trader, partnership, trust or company, or a
combination of these.

Sole traders

Where the deceased operated the business as a sole trader,
the business and assets pass to the estate on their death.

From a business perspective, the death of a sole trader can
have a significant impact on the operations of the business.
The LPR is expected to step in and:

» assess the business status: this may require evaluating
the financial health, liabilities and assets of the business;

* engage with stakeholders: there may be employees, key
suppliers and customers that need to be considered;

» determine the appropriate course of action: this may be
to continue trading the business, sell it or transfer it to a
beneficiary; and

* ensure compliance: the executor will need to ensure that
the appropriate licences, contractual obligations and any
other legal requirements are maintained.

If a LPR is in a position where they do not have the
requisite skills to undertake the above, they would need
to seek assistance and advice in relation to their role and
obligations.

As identified above, where the business operated by the
sole trader holds depreciating assets, work in progress or
receivables or trading stock, the LPR needs to be aware of
the potential tax implications that death has on these items.

Partnerships
A “partnership” is defined for tax purposes as:?*

“partnership means:

(a) an association of persons (other than a company or a
limited partnership) carrying on business as partners
or in receipt of ordinary income or statutory income
jointly; or

(b) a limited partnership.”

A general law partnership, as described in the first limb of
para (a) of the definition of a partnership, is “an association
of persons (other than a company or a limited partnership)
carrying on business as partners”.?s

It is therefore “easier” to fall under the definition of a tax
law partnership than it is a general law partnership, as the
term encompasses more situations.

The impact of the death of a partner in a general law
partnership is governed by both partnership law and the
terms of the partnership agreement.

Under the Partnership Acts, unless the partnership
agreement provides otherwise, the death of any partner
dissolves a general law partnership. A partnership
agreement may contain provisions that allow the

partnership to continue among the remaining partners after
a partner’s death. In such cases, the surviving partners may
form a new partnership and the deceased partner’s share

is dealt with according to the agreement, often involving
payments to the deceased’s estate.

The estate or LPRs of the deceased partner do not
automatically succeed to a beneficial interest in specific
partnership assets. Instead, they are entitled to the
deceased’s share of the partnership, which is typically
calculated as the surplus of assets over liabilities.

If the partnership is dissolved, a tax return is lodged for the
period up to the date of death, and the deceased’s share of
income or loss is included in their final return.

If the partnership continues (a “technical dissolution”), the
partnership is treated as continuing for tax purposes, and a
single tax return is lodged for the whole year, with income
or loss apportioned as per the agreement.

The above special rules regarding trading stock and
depreciating assets, including potential roll-over relief and
market value adjustments at the date of death, may apply.

If the surviving partners continue to use the deceased’s
share of partnership property, the estate may be entitled to
interest or a share of profits attributable to that share until
final settlement.

Trusts

The impact of death on a trust in Australia depends on the
type of trust and the role of the deceased (eqg whether they
were the appointor, trustee or beneficiary).

Appointor

The impact of the death of an appointor in a family or
discretionary trust depends primarily on the provisions of
the trust deed. Most trust deeds allow a sole appointor to
nominate a replacement appointor, often through a will.

If a replacement is not nominated, court involvement may
be required to appoint a new appointor.

If the trust deed is silent on succession, the LPR of the
deceased appointor may take over the role, at least
temporarily, and may have the power to appoint a
replacement.

Where there are multiple appointors, the surviving
appointors usually continue in their role. If the deceased
was the sole appointor, the deed should be checked for any
succession provisions or mechanisms for appointment by
beneficiaries or the trustee.

Trustee

The death of a trustee has several important legal and
practical consequences for the administration of a trust

in Australia. A new trustee must generally be appointed

to ensure the ongoing administration of the trust. The
process for appointing a new trustee is typically set out in
the trust deed or, if not, under relevant state or territory
trust legislation. The court may also intervene to appoint
a new trustee, if necessary, with the primary consideration

526 TAXATION IN AUSTRALIA | APRIL 2026



FEATURE

being the interests of the beneficiaries and the proper
administration of the trust.

The LPR (executor or administrator) of the deceased
trustee’s estate may temporarily assume certain
responsibilities, particularly if the deceased was the sole
trustee, until a replacement is formally appointed.

Trust property does not form part of the deceased trustee’s
personal estate. Instead, the property vests in the new or
continuing trustees, or, in some cases, temporarily in the
public trustee or a court-appointed trustee until a new
trustee is appointed.

Beneficiary

The impact of the death of a beneficiary of a discretionary
trust in Australia depends on the terms of the trust

deed and the nature of the beneficiary’s interest. In a
discretionary trust, beneficiaries generally do not have

a fixed entitlement to trust property; instead, the trustee
has discretion to distribute income or capital among a
class of beneficiaries. If a beneficiary dies, the following
considerations typically apply:

* the deceased beneficiary’s interest in the trust does
not automatically pass to their estate, as they do not
have a proprietary interest in the trust assets unless the
trustee has made a distribution in their favour prior to
death;

» the trustee retains discretion to distribute trust income
or capital to the remaining beneficiaries or to any new
beneficiaries as permitted by the trust deed;

e ifitis permitted by the trust deed, the deceased
beneficiary’s LPR may be added as a beneficiary, but
this is not automatic and depends on the trust’s terms;
and

» the death of a beneficiary may trigger a review of the
class of beneficiaries and may require the trustee to
consider whether to amend the trust deed or update
records to reflect the change.

For tax purposes, any distribution made to the deceased
beneficiary prior to death may be included in their final
tax return, but future distributions will not be made to
them or their estate unless specifically provided for in the
trust deed.

Family trust elections

It is important to consider the impact of the death of a
key individual where the trust has a family trust election
in place. Note that a family trust election cannot be made
specifying a person who has already died!

These elections essentially lock the entities into the
particular “family group” for the purposes of making
distributions. The impact of this is that family trust
distribution tax may be imposed on distributions outside of
the group. This means that, where the specified person dies,
further agreements cannot be made to bring other entities
into the group. Moving forward, this can have significant tax
implications for the group structure.

Companies

If the sole director and shareholder of a proprietary
company passes away, the executor or administrator of their
estate is permitted to appoint a new director.2¢ This new
director may be the executor or administrator themselves,
or another individual.

The newly appointed director will have the legal authority
to manage the company, inheriting all powers and
responsibilities that the deceased director held. This
includes the ability to access bank accounts and make
operational decisions for the company.

The new director can ensure that the company continues to
function until the shares are transferred to the beneficiaries.
The beneficiaries then have the option to appoint new
directors or to dissolve the company.

In the absence of a director, the company may struggle to
operate effectively, as there will be no one with the legal
authority to make decisions and oversee management.
For instance, the company may be unable to:

e buy or sell products and services;
e access its bank accounts;

e pay bills; and

e compensate employees.

This situation could lead to confusion and distress for family
members, employees and suppliers, potentially diminishing
the company’s value.

If the sole director and shareholder has a valid will, the
process for appointing an executor can be streamlined,
enabling the quick appointment of a new director.

If the sole director and shareholder dies intestate (without
a will), a relative or another suitable individual must apply
to the local Supreme Court for authorisation to manage
the estate and appoint a new director. This authorisation
is referred to as “letters of administration”.

The process of obtaining these letters can take some time,
potentially several months.

In cases where there are no relatives or individuals able to
manage the estate, a public trustee may be appointed. The
time required for a public trustee to take over management
of the estate could also extend over several months.

A company is a separate legal entity, so the death of

a shareholder or director does not directly affect the
company’s tax obligations. Shares owned by the deceased
pass to the estate or beneficiaries, potentially triggering
CGT events. The company continues to lodge its own tax
returns and pay tax at the company rate. If the deceased
was a key controller, succession planning and changes

in directorship may be required, but the company’s tax
position remains unchanged.

Other tax matters
Continuity of ownership: losses

The death of a shareholder can affect the continuity of
ownership in several ways. For tax purposes, where a
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shareholder dies, their beneficial ownership of shares is
deemed to continue as long as the shares are held by the
trustee of the deceased’s estate or by a beneficiary who
receives them from the estate. This means that, for tax
purposes (such as the continuity of ownership test for loss
recoupment), the company is not considered to have failed
the test simply because of the shareholder’s death.?”

Insurance payouts

As outlined in TD 2007/4, where a life insurance policy is
taken out and the proceeds are paid out following death,
ordinarily this would give rise to CGT event C22% because
the rights under the policy have ended. However, an
exemption for the capital gain or loss is provided under

s 118-300 ITAA9T.

Under s 118-300, an amount paid out on a life insurance
policy is exempt from CGT where it is paid out to:

» the original owner of the policy;
* an entity that acquired the policy for no consideration;

* abeneficiary (including an LPR) on a subsequent
payment made by the trustee that is attributable to such
policy or instrument; or

e acomplying superannuation entity.

A “policy of insurance on the life of an individual” is not
limited to a life insurance policy within the common law
meaning of that term. It also includes other life insurance
policies,?® but only to the extent that those policies provide
for a payment to be made if an event happens that results in
the death of an individual. This means that the term includes
the payment of a “terminal iliness benefit” where it is
essentially a pre-payment of a death benefit.

A payment under a trauma policy may be exempt under

s 118-300 if it is paid in respect of the death (rather than
an injury) of the insured and the other conditions in the
provision are satisfied. A payment under such a policy in
respect of a disability will not be exempt under s 118-300,
but such payment may be exempt under s 118-37 ITAA97 as
compensation or damages.

Key person insurance

The term “key person insurance” generally refers to
insurance on the life of a director, partner, employee or
other key person associated with a business. The type
of policy may be life insurance and/or sickness/accident
insurance.

If a business takes out a policy on the life of a key person,
the taxation of any amounts paid out under the policy
depends on the purpose of the amounts. For example, if
the insurance is paid out to fund a shortfall in revenue, the
insurance receipt is more likely assessable income:*°

“...in general, insurance moneys are to be considered
as received on revenue account where the purpose of
the insurance was to fill the place of a revenue receipt
which the event insured against has prevented from

arising or of any outgoing which has been incurred on
revenue account in consequence of the event insured

against, whether as a legal liability or as a gratuitous
payment actuated only by consideration of morality or
expediency.”

IT 155 states:

“9. Examples of situations in which premiums on accident
or term policies would not be deductible under section 51
and the proceeds would not represent income are -

(a) insurance taken out by a company in respect of a
director for the purpose of providing, in the event
of death by accident, funds for the payment to his
estate of a debt owing to the director (see 3 NZ
TBRD Case 9);

(b) insurance taken out by one partner in respect of
another for the purpose of providing in the event of
the other partner’s death by accident, funds to buy
out his estate’s interest in the partnership; and

(c) insurance taken out by a manufacturer in respect of a
supplier of components for the purpose of providing,
in the event of the supplier’s death by accident,
funds to buy the supplier’s business.”

Buy/sell agreements

Where a business is operated by multiple parties, with

each having an interest in the business or shares/units, it

is not uncommon for the shareholder/partner/unitholder
agreement to have a buy/sell clause. This is an agreement
whereby the owners of the business agree that, in the
event of death, trauma or total and permanent disablement,
the remaining owners will buy the interest owned by that
party.

Buy/sell agreements generally include a put and a call
option, where the remaining business owners can call for
the sale of the interests, and the deceased estate (or exiting
owner) can also require the remaining business owners

to buy.

A buy/sell agreement is often supported by some form

of insurance policy so that the acquiring parties have

the capital to fund the acquisition. The amount insured is
generally changed in line with the value of the business year
to year to ensure that there are sufficient funds to make the
required acquisition.

Where an insurance policy is used, it is important to
consider the above tax issues regarding the insurances and
whether the premiums are deductible and the proceeds
received are assessable.

Conclusion

In bringing the above issues together, this article highlights
the breadth of considerations that arise once a client passes
away. The interaction between estate administration, CGT
outcomes, Div 7A implications, residency complexities,

and the continuation or winding-up of business interests
demonstrates that no two estates follow the same path. By
understanding how these provisions operate across the full
lifecycle of the estate — from the initial administrative steps
through to the ultimate distribution — practitioners are
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better positioned to manage risk, preserve value, and ensure
that the intentions of the deceased are given practical effect
within the framework of Australia’s tax laws.

Sally Preston, CTA
Partner
Smart Solutions Tax Advisory

This article is an edited version of “The final return - death, estates and
navigating the ATO” presented at The Tax Institute’s Private Business Tax
Retreat held in the Gold Coast on 26 to 27 February 2026.
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ATO debt: some
key issues

by Bruce Collins, CTA, Principal Solicitor,
Tax Controversy Partners

The ATO debt machine has been cranked

into overdrive during the last few years,
post-COVID-19, with the result that the use of
ATO debt collection powers has become more
prominent in the minds of the community and
practitioners. This has in turn led to a range
of critical feedback from practitioners and

taxpayer advocates regarding current ATO debt
enforcement strategic settings and the existing
legislative regime regarding the Commissioner’s
debt enforcement powers and discretions. This
article looks at the current environment and
some of these issues, noting that the changes to
the system are still a work-in-progress.

ATO Vulnerability Framework

The ATO Vulnerability Framework' sets out the ATO’s
commitment to supporting people who are experiencing
vulnerability, outlining its quiding principles, core focus
areas and engagement approach.

The framework is very much a work-in-progress, and at this
stage can be seen more as a statement of principles rather
than a series of practical modules for implementation to
deal effectively with the more common types of taxpayer
vulnerability. Commentators are recommending further
work on specific categories of vulnerability.

Based on the ATO Charter, the six quiding principles are:

1. equity and fairness and considering individual
circumstances;

2. accessibility and inclusion in the design and delivery
of products and services;

3. empathy and compassion by fostering a respectful,
supportive and safe environment;

4. transparency and accountability by taking care to
explain processes, actions, decisions and review rights

Support
The ATO will:

explain obligations and options clearly and inform
taxpayers of the support available;

respond empathetically and compassionately, providing
assistance where it can; and

collaborate with partners and advocates to stay informed
about community challenges.

Services
The ATO will:

support people in using existing services, enhance current
services where it can, and consider the needs of those
experiencing vulnerability when creating new services;

reqularly review its service offering to identify areas for
improvement and address any gaps, ensuring its systems
and services are accessible and easy to use; and

continue to develop tools and tailored education
products, programs and resources to support taxpayers
in understanding its tax obligations and entitlements.

Design
The ATO will:

integrate vulnerability considerations into the design
process for new products, services, policy and law,
incorporating a safety by design approach;

continue to enhance its communication and support
channels for diverse needs;

collaborate closely with other government agencies and
partners to understand and address the needs of those
experiencing vulnerability; and

prioritise privacy, security and sensitivity of data use,
only sharing information when permitted by law or when
it is ethical to do so.

Staff
The ATO will:

provide training and continue to build capability that is
tailored to staff roles;

provide resources and foster a positive work environment
to ensure that its staff feel supported, safe and trusted to
effectively and confidently support taxpayers; and

work towards a consistent understanding and approach
to recognising, responding and supporting people who
are experiencing vulnerability.

Previous consultation: outstanding issues

Overall, the general opinion from stakeholders is that

the final version of the Vulnerability Framework is better
than the draft, but that there were a range of issues that
were not fully resolved and remain outstanding in the final
version, including:

to ensure understanding;

5. privacy and data security to foster trust and confidence
that privacy is safequarded; and

6. continuous improvement by responding to changing
needs and expectations.

* the consensus from the previous feedback was that the
original draft only concentrated on supporting vulnerable
taxpayers to understand their obligations and referring

Core focus areas

The ATO’s core focus areas are set out below.
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them to other support services. To some extent, the
problem is an insufficient focus in the final version on

the Commissioner exercising his existing powers and
discretions to benefit taxpayers who are experiencing
different types of vulnerability. In the final version, the
ATO seems to be at least recognising the more common
ATO powers and discretions, while still falling short of
giving guidance to ATO staff or external stakeholders as
to how those powers should be applied for different types
of vulnerable taxpayers;

* there was a lack of specific focus in the draft on more
common examples of different types of vulnerability, how
those may give rise to particular tax compliance risks,
and how the Commissioner might respond to those within
the existing statutory regime and powers. There is a bit
more coverage of some types of vulnerability in the final
version, but there is still a lack of specific guidance as to
how ATO staff might be able to apply existing discretions
or powers to assist taxpayers in dealing with those
matters, to the extent that it may be possible to do so;

» the focus in the final version on providing awareness
training to ATO staff does go some way towards helping
them to identify vulnerable taxpayers, but the difficult
tax compliance issues flowing from such vulnerability
are more likely to require special treatment by specialist
resources. It seems likely that the ATO may need to
consider providing additional specific channels for
taxpayers and their advisers to use to access such
specialist resources over time; and

» while the final version does reflect some focus on the ATO
recommending legislative change to improve the ways in
which the tax laws may deal with vulnerable taxpayers,
there is a need for further proactivity from the ATO on this
front, given the limitations in the current system.

ATO next steps/work in development

The ATO has committed to ongoing work on specific actions
and activities to support people who are experiencing
vulnerability, and implementation of the Tax Ombudsman
recommendations on the identification and management of
financial abuse within the tax system.

The specific actions were agreed with industry partners,
and are:?

» debt: review and revise activities relating to debt relief,
waiver/non-pursuit and payment plans to assess whether
these products appropriately consider the impact of
people experiencing vulnerability, and make appropriate
changes where required;

» First Nations: explore practical changes to make it easier
for First Nations people to register and engage with the
tax and superannuation system;

» zone tax offset: progress system improvements to
ensure that taxpayers who are eligible for the zone tax
offset are claiming this entitlement, and the correct
amount;

* whole-of-government: understand existing information-
sharing pathways between the ATO and other agencies

to identify opportunities to use data that the ATO already
has to better support people who are experiencing
vulnerability, and to identify new pathways and data;

« financial coercion and domestic abuse: explore and
develop tailored and trauma-informed processes to
better support people who are experiencing financial
coercion and domestic violence, including spouse and
elder abuse; and

« proof of record ownership and access: explore
alternative forms of identification that recognise and
support the diverse ways people engage with the tax and
superannuation systems, particularly those who may face
barriers with current processes.

ATO debt concessional principles

The current consultation on these principles is another in
the series of cultural and strategic shift documents that

the ATO is currently implementing to support its increased
focus on debt collection, especially for small businesses and
private groups.

The ATO has initiated a review of:
¢ payment plans;
e deferrals; and

* remission of the general interest charge (GIC) and failure
to lodge penalties.

Refreshed approach to concessions:
The ATO is committed to being transparent about:

* the availability of concessions;
¢ how to access concessions; and
« factors relevant to making a concession decision.

The ATO’s published principles support consistent
decision-making within the law, and help staff to understand
the relevant factors when making concession decisions.

Principle 1: Fairness

The ATO will be fair to the taxpaying community who have
lodged and paid on time by not advantaging those who
haven’t by taking into account their specific circumstances,
so that vulnerable taxpayers are not disadvantaged.

Principle 2: Conditionality

If concessions have conditions or expectations, taxpayers
may need to show that they are making all efforts to lodge
and pay on time.

Principle 3: Context

Taking into account any previous decisions, including other
concessions that have already been provided, to support
taxpayers to keep meeting their obligations. This means that
the ATO may consider other concessions that have already
been provided.

Principle 4: Engagement

Taxpayers who proactively engage and who show that they
are willing to comply will be considered more favourably.
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Principle 5: Exclusions

Taxpayers who knowingly and deliberately avoid their
obligations may not have access to concessions.

Public consultation closed on 2 October 2025.

Feedback received

The following feedback has been received:

* consistency: there is a desire to see a commitment to
consistent application of the concessions policies and
procedures from ATO staff;

* transparency: there is a need for greater visibility of
the policies and processes that the ATO uses to make
decisions, and what considerations have informed a
decision better communicated in ATO letters;

» flexibility: there is a need for the ATO to be more flexible
in accommodating individual circumstances, specifically
in relation to payment plans;

* role of agents: there should be greater recognition
for the role that tax practitioners have in supporting
taxpayers to understand and apply for concessions; and

» vulnerability: greater clarity is needed on how the ATO
will consider clients experiencing vulnerability, and how
the ATO’s policies will accommodate those more dynamic
and complex scenarios.

Practitioners and advocacy groups are keenly awaiting the
results of that consultation process, in terms of a more

final version of the above principles in practice — noting the
following item gives some indication as to the ATO’s thinking
on these fronts.

GIC and failure to lodge penalty
remissions

Examples of GIC requests that are likely to be accepted*
include the following circumstances:

* where a taxpayer has been impacted by a natural disaster
(such as fire, flood or drought);

* where a taxpayer or their tax or BAS agent has been
impacted by industrial action;

» the unforeseen collapse of a major debtor;

» the sudden ill health of an individual, a sole trader or
key personnel in a small business or the tax or BAS
agent where it was not practical to make alternative
arrangements;

* the theft of, or damage to, property that is critical to
business operations; and

e where a taxpayer has experienced, or is currently
experiencing, financial abuse, coercive control, family
and domestic violence or other circumstances that
contribute to experiencing vulnerability that impacts
their ability to meet their obligations.

GIC is likely to be remitted in these circumstances, provided
the taxpayer can:

» demonstrate that the circumstances were beyond their
control;

* took reasonable steps to reduce the delay in payment;
and

* has a strong history of paying on time.

Examples of GIC requests that are unlikely to be accepted®
include the following circumstances:

* adverse business conditions that impact cash flow;
* general economic downturn;
» fluctuations in currency or exchange rates;

e general business risks such as late payment of invoices
by a creditor;

e using moneys to expand the taxpayer’s business instead
of paying their overdue taxes;

* missing a lodgment or payment date because the tax
or BAS agent was not given sufficient time to meet
deadlines; and

e being on holidays when lodgment or payment is due as
the taxpayer is expected to make arrangements to meet
their obligations.

New process for filing GIC and FTL
remission submissions

The ATO has updated its processes when requesting a
remission of GIC or failure to lodge (FTL) penalty.® For tax
practitioners, requests can be lodged electronically using an
application form or by phone.

Legal practitioners and businesses (including sole traders)
are also expected to use the application form and lodge it
with the ATO or by phone (noting that only tax agents are
given the online option).

Registered tax and BAS agents need to request remissions
using the correct remission application form and submit it
through ATO online services. Forms are available for GIC,
SIC and FTL penalty remissions.

Remission application forms

Completing the correct application form and attaching it in
online services will:

* quide you to provide the information needed to make a
decision; and

* reduce the need for the ATO to make contact requesting
additional information.

The application form has the following key questions that
must be answered:

* For which account is the remission being sought?

e What are the reasons that prevented the debt being paid
on time? (Include information that shows the debt would
have been paid on time if the specific circumstances had
not occurred.)

* What was the timeframe over which the inability to pay
existed?

* What actions were taken to minimise the delay in
payment? For example, was alternative finance sought?
Was the ATO notified?

* Provide any other supporting information/evidence.
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The feedback on this process is that it appears to be an
improvement, at least for tax agents.

GIC/SIC remission review by IGTO?
Reasons for review

Compliance with tax obligations is the responsibility of all
taxpayers. A key obligation is for taxpayers to pay their tax
liabilities as and when they fall due. Failure to do so may
lead to the accrual of interest on the unpaid debts. With the
current interest charge rate at around 11% for unpaid debts,
for some taxpayers, the interest itself may very quickly
become larger than the original debt.

While GIC is compensation to the government and
community for the deliberate late payment of tax liabilities,
there may be a range of factors that impact a taxpayer’s
ability to pay their liabilities on time and in which it is
appropriate to remit GIC.

PS LA 2011/12 provides guidance on the criteria to be
considered in the remission of GIC. The ATO has publicly
stated its intention to take a stricter approach to debt
collection and GIC remission, and the effects of this shift in
the ATO’s approach have been widely reported. In addition,
the law has also been amended so that GIC incurred after

1 July 2025 is no longer tax deductible.

It is important that ATO decisions are supported by policies,
systems and processes that align with principles of good
tax administration, such as consistency, transparency and
getting it right.

Terms of reference
The terms of reference for the review of remission of

GIC are:

“l. Whether ATO policy, communications and guidance
to staff and the public clearly explain how GIC
remission requests should be considered, including:

a. when and how remission requests can be made;
and

b. the criteria for full remission and partial
remission;

2. The reasons behind the ATO’s recent decision to
tighten up its remission of GIC and the intended
outcomes;

3. Whether remission decisions are made fairly and

consistently in line with the policy/practice, including

whether:

a. decisions take into account the individual
circumstances of taxpayers, including those
experiencing vulnerability and victims of fraud;

b. outcomes differ for represented and
unrepresented taxpayers;

c. similar or related taxpayers (e.qg. spouses,
co-directors, related entities) receive consistent
treatment when requesting GIC remission;

d. internal quality assurance and training support
consistent decision-making; and

e. there are robust and accessible processes to
internally review a decision where the taxpayer
disagrees with the outcome;

4. Whether taxpayers are given clear and complete
reasons for decisions not to remit interest;

5. Whether the interaction between GIC remission
and payment plans supports fair and effective debt
resolution; and

6. Whether there are opportunities to improve GIC
remission systems and processes, in light of the
growing cost impact on taxpayers.”

Consultation closed in October 2025 and the final report
was released in March 2026.2

The report makes fascinating reading, and there is a very
useful summary called “Ten things to know from this
report”, which reads:

“1. Between 2019 and 2025, the increase in the balance
of GIC owed to the ATO (185%) has outpaced the
increase in uncontested tax debt (94%). Of the
$55 billion uncontested tax owed, 18% is made up of
GIC (up from 13% in 2019). See Appendix C.

2. Inlate 2023, the ATO tightened its approach to
remitting interest charges from its previously more
generous approach, without clear communication
to the community. This left taxpayers and tax
practitioners confused and frustrated. See
pages 19-22.

3. Last year, large businesses had more of their
GIC remission requests approved, compared to
individuals or small businesses. Although they made
fewer requests, this creates a perception that the
rules are applied more stringently for those who can
least afford it. See page 39.

4. Interest compounds daily, even while taxpayers make
repayments under approved plans. This can make
small debts grow to unaffordable levels very quickly
and, for some taxpayers, the interest can become
greater than the original debt, making full repayment
near impossible. See pages 29-30.

5. One of the main concerns raised in this review is
inconsistency of the ATO’s GIC remission decisions.
This is due, in large, to the ATO’s guidance to
taxpayers and its staff which has been too vague.
This has led to unfair outcomes with some genuine
and deserving applications rejected and others
that should rightly be declined being approved. See
page 40.

6. The law requires GIC to be applied to any overdue
tax. The ATO does not have the power to stop GIC
from accruing, but it can decide when to remit it, if
circumstances warrant. However, the ATO’s recent
considerations of remission requests have not
always met community expectations. For example,
our case studies show that, in some cases, GIC has
compounded to amounts grossly disproportionate to
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the underlying debt, raising concerns about whether
remission decisions are being made fairly. See
pages 27-30.

7. Once the ATO makes a decision on GIC remission,
taxpayers cannot seek a ‘merit review’ through
the Administrative Review Tribunal or the courts.
Prior to this review, the ATO would only consider
a new GIC remission request if a taxpayer could
provide new or additional information to support
their request. However, now the ATO may also
reconsider its GIC remission decision when taxpayers
or their representatives submit a request detailing
circumstances where they think the ATO has made
an error. This is not well known. See pages 45-46.

8. GlICisintended to encourage taxpayers to pay on
time, but this is only achieved if the GIC rate is higher
than other sources of credit. When it is lower than
other credit, it may actually incentivise non-payment.
See pages 14 & 21.

9. The ATO’s GIC remission decision letters are often
generic, unhelpful and (in some cases) lack empathy.
These letters often lack detail, do not explain how
decisions were made and whether evidence was
missing or incomplete, and do not outline what
options the taxpayer has. See pages 46-47.

10. The ATO has made recent improvements to its
administration of GIC remission, which we strongly
support. This includes: the creation of a dedicated
function to make remission decisions (reducing
inconsistency); publishing improved guidance
including examples of how the decision-making
criteria will apply; a standardised application form;
and extending the circumstances in which it will
reconsider its remission decisions. These changes
address many of the findings of our review. See
page 21.”

To experienced professional eyes, the recent ATO
improvements in its debt collection frameworks and
processes are highly beneficial and may be seen as a valiant
attempt to get in front of the findings and recommendations
from the Tax Ombudsman’s review — before that report was
finalised.

Treasury consultation on
“Combatting financial abuse
perpetrated through coerced
directorships®°®

Financial abuse is a form of family and domestic violence
that undermines a victim-survivor’s economic independence
and inhibits their ability to leave abusive relationships or
rebuild their lives.

Perpetrators can weaponise company directorships to
perpetuate financial abuse in various ways:

* fraudulent appointment: involving a perpetrator
registering a victim-survivor as a director of a company

fraudulently without their knowledge. Fraudulent
appointments can also occur outside of the context of
financial abuse or family and domestic violence;

« coerced appointment: involving a perpetrator coercing
a victim-survivor into signing a director appointment
consent form through abuse such as verbal threats,
financial abuse or physical violence. In these scenarios,
there is significant variability in the extent to which a
victim-survivor understands or has knowledge about
their role as director; and

« financial abuse following initial consent to appointment:
involving a victim-survivor who initially consented to
their appointment as director (potentially alongside the
perpetrator as co-director) and actively participated in
the management of a company for a period of time, which
is later weaponised by the perpetrator to cause harm to
the victim-survivor.

Objectives and key principles

The objective of the proposed reforms is to reduce the
prevalence and impact of coerced directorships. Legislative
change across the Corporations Act 2001 (Cth) and the
Taxation Administration Act 1953 (Cth) may be required to
achieve this objective, and the consultation paper considers
three key principles when evaluating options to address
these issues:"

1. victim-survivor safety;

2. promoting system integrity; and

3. proportionality.

Feedback was sought on policy options across four key areas:"

1. reducing the prevalence of coerced directorships by
strengthening the director reqgistration and removal
process, including director consent requirements in the
Corporations Act 2001,

2. reducing the impact of coerced directorships by
expanding the defences available for breaches of
insolvency-related directors’ duties and director penalty
notices;

3. supporting coerced directors to respond to a director
penalty notice; and

4. exploring safe mechanisms to hold perpetrators to
account.

The consultation period closed on 24 December 2025, and
we are awaiting a formal government response (potentially
as early as in the May Budget).

From a wide variety of perspectives, the general trend from
advocacy group feedback in this consultation is that they:

« support making it harder for potential victims to be
fraudulently recorded as directors;

* advocate providing greater access to defences for
corporate insolvency for victims-survivors;

« advocate providing easier access to defences for director
penalty notices for victims-survivors; and
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» focus on sanctions against perpetrators for the harm that
they have caused to the victims-survivors and creditors
(including the ATO).

Conclusion

The current ATO debt environment for small business and
private group clients and the tax practitioners who support
them is still very challenging. The recent and forthcoming
ATO administrative changes are promising, but practitioner
experience shows that there is still substantial room for
improvement when dealing with various instances of
taxpayer vulnerability that give rise to problems with
paying tax-related liabilities. We shall all need to continually
monitor the system over time and to give feedback to our
professional bodies (including The Tax Institute) to give
insight to administrators at the ATO, scrutineers (like the Tax
Ombudsman) and government on areas for improvement.

Bruce Collins, CTA
Principal Solicitor
Tax Controversy Partners

This article is an edited version of “Hot topics round up: part 1 — debt update”
presented at The Tax Institute’s Private Business Tax Retreat held in the Gold
Coast on 26 to 27 February 2026.
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A MATTER OF TRUSTS

A Matter of Trusts

by James Gao, Sladen Legal

Non-widely held
trusts and the
qualified persons rule

On 18 November 2025, ATO guidance QC 105857
was updated after the ATO raised concerns

with arrangements where newly incorporated
beneficiary companies claim franking credits.

Background

Australia introduced the dividend imputation system in 1987
to address the issue of double taxation for dividends (at the
company level and the shareholder level). Part IIIAA of the
Income Tax Assessment Act 1936 (Cth) (ITAA36) provided
the franking rules. Even back then, the dividend imputation
system offered a “franking credit” for tax paid by the
company when its taxed profits were distributed by way of
“franked dividends” to the company’s shareholders.

As franking credits pass to the registered shareholder at the
book-closing date for the dividend, investors could abuse
the system by buying shares just before the book-closing
date and selling shares the following day without the
dividend attached. The result has the investor receiving the
fully franked dividend, and a capital loss due to the share
price dropping by an amount equivalent to the amount of
dividends.

As a response to these issues, parliament inserted Div 1A,
containing the qualified person rule, into Pt IIIAA

Where are the provisions?

If you searched the current Income Tax Assessment Act 1997
(Cth) (ITAA9T) or the ITAA36, you would not find provisions
setting out the qualified person rule (or the holding period
rule or related payments rule).

Instead, the current regime works principally through

ss 207-145 and 207-150 ITAA97, which state that
imputation benefits are denied where a recipient is not

a “qualified person in relation to the distribution for the
purposes of Division 1A of former Part IlIAA of the Income
Tax Assessment Act 1936”. Part IIIAA ceased to have
operation from 1 July 20022 and was repealed in 2006.3

TD 2007/11 explains that, although Pt IIIAA ceased to
have application from 1 July 2002, “the rules contained in
Division 1A have continued to inform the operation of the
imputation system since that date via the express terms of

sections 207-145 and 207-150”. Therefore, determining the
availability of the franking tax offset requires consideration
of repealed legislation.

Qualified person rule

A taxpayer must be a “qualified person” to access franking
credits.* This requires the taxpayer satisfying the “holding
period rule” and, if applicable, the “related payments

rule” unless the “individual small shareholder exemption”
applies.®

For non-widely held trusts, both the trustee and the
beneficiary (including potential beneficiaries for
discretionary trusts) must be qualified persons. However,
only the beneficiary can rely on the individual small
shareholder exemption; the trustee must satisfy the holding
period rule and, if applicable, the related payments rule.

Holding period rule

The holding period rule requires taxpayers to hold shares
(or an interest in shares) “at risk” for at least 45 days

(or 90 days for preference shares) within a defined
“qualification period” (called the primary qualification
period). For non-widely held trusts, both the trustee and
the beneficiary must satisfy the holding period rule.t

“At risk”

To be “at risk” the taxpayer must hold the shares without
materially diminished risks of loss or opportunities for

gain in respect of the shares or interest.” A taxpayer has
materially diminished risks of loss or opportunities for gain
if the taxpayer’s “net position” in relation to the shares or
interest in shares has less than 30% (or a net position delta
of less than 0.3) of those risks and opportunities.®

For a non-widely held trust, the trustee must meet the
above “at risk” requirement.

Section 160APHL ITAA36 sets out how to work out a
beneficiary’s interest in shares. Broadly, if the trust has
made a family trust election, the beneficiary will be treated
in the same way as a shareholder.® Without a family trust
election, a discretionary beneficiary may have a long
position under s 160APHL(7), but that position may be offset
by a short position under s 160APHL(10), leaving a nil net
position where the beneficiary does not have a vested and
indefeasible interest in the shares.

“Qualification period”

The “qualification period” is the period beginning on the
day after the trustee acquired the shares and ending on the
45th day after the day the shares became “ex-dividend”.!°
The shares become “ex-dividend” on the day after the

last day on which the acquisition of a share will entitle the
person to receive a dividend." The day of acquisition, day of
disposal and any days where there is materially diminished
risks of loss or opportunities for gain are excluded for the
qualification period. The excluded days do not break the
continuity of the period for which the trustee held the
shares.
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Related payments rule

The related payments rule applies if a taxpayer or an
associate makes a “related payment”.

A taxpayer or an associate makes a “related payment”

if they are under an obligation, or may reasonably be
expected, to do “anything having the effect of passing the
benefit of the dividend or distribution to one or more other
persons”.’?

If a related payment is made, a secondary qualification
period applies where, to be a “qualified person” for a
dividend or distribution, the taxpayer must hold the relevant
shares “at risk” for the period beginning on the 45th day
before and ending on the 45th day after the day on which
the shares became ex-dividend (90 days before and after for
preference shares).”®

The distribution by a trustee of a franked dividend to a
presently entitled beneficiary is not a related payment."

Individual small shareholder
exemption

The individual small shareholder exemption is a de

minimis exemption for individual taxpayers or individual
beneficiaries. It exempts individual taxpayers or
beneficiaries with a total franking tax offset entitlement not
exceeding $5,000 for an income year from satisfying the
holding period rule.”® This exemption does not apply if the
related payments rule applies.'

Acquisition, holding and disposal for
non-widely held trusts

Subsections (3) and (4) of s 160APHG ITAA36 provide
special rules for the acquisition, holding and disposal of
shares by non-widely held trust beneficiaries:

“(3) If the trustee of a trust (other than a widely held
trust) acquires, holds, or disposes of, shares or an
interest in shares, each beneficiary of the trust
(including, if the trust is a discretionary trust,

a potential beneficiary) is taken to acquire, hold, or
dispose of, as the case may be, an interest in the
shares.

(4) If atrust estate (other than the trust estate of a
widely held trust) includes shares or an interest in
shares:

(a) where a taxpayer becomes a beneficiary
(including, if the trust is a discretionary trust,
a potential beneficiary) of the trust, the
taxpayer is taken to acquire an interest in the
shares; or

(b) where a taxpayer ceases to be a beneficiary
(including, if the trust is a discretionary trust,
a potential beneficiary) of the trust, the
taxpayer is taken to dispose of the taxpayer’s
interest in the shares.”

The ATO’s previous administrative
practice

Unfortunately, the ATO erased its previous guidance when it
published the update in QC 105857.

One private ruling, PBR 1011772911682, sheds some light on
how the ATO administered these rules. As with all private
rulings, however, it is fact-specific and not precedential for
other taxpayers. It states:

“The beneficiaries of a non-widely held trust under
subsection 160APHG(3) of the ITAA 1936 are deemed to
have acquired, held or disposed of an interest in shares
when the trustee acquires, holds or disposes of those
shares. Pursuant to former subsection 160APHG(4) of
the ITAA 1936, a taxpayer is taken to acquire an interest
in the shares of the trust estate when the taxpayer
becomes a beneficiary. As such, what happens to the
trustee will also happen to the beneficiary. Therefore,

if a trustee is considered to be a qualified person, the
beneficiary will also be a qualified person provided that
they too satisfy the at-risk requirement of the qualified
person rule.”

In other words, in PBR 1011772911682, the ATO appears

to first apply subs (4) so that a beneficiary is taken to
acquire an interest in the shares, and then applies subs (3)
to deem the timing of acquisition, holding or disposal for
the beneficiary to match that of the trustee’s. The result is,
if the trustee is a qualified person, the beneficiary is also

a qualified person, provided the beneficiary satisfies the
at-risk requirement in s 160APHL.

In the author’s opinion, this is a concessionary approach
that the ATO has taken and that the legislation does not
afford. The subsections are all conditional statements that
can be broken down into:

Subsection Hypothesis Conclusion Abbreviation
160APHG(3) Ifatrustee  Then each Statement 3a
acquires beneficiary is
shares taken to acquire
an interest in
shares
160APHG(3) Ifatrustee  Then each Statement 3b
holds shares  beneficiary is
taken to hold an
interest in shares
160APHG(3) Ifatrustee  Then each Statement 3c
disposes of beneficiary is
shares taken to dispose
of an interest in
shares
160APHG(4) Ifataxpayer Then the Statement 4a
becomes a taxpayer is taken
beneficiary to acquire an
interest in shares
160APHG(4) If ataxpayer Then the Statement 4b
ceases taxpayer is taken
tobea to dispose of an
beneficiary interest in shares
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The author sees no indication in the legislation that, when a
subs (4) statement applies, subs (3) should be reapplied. To
illustrate with an example of a trust acquiring shares before
a taxpayer became a beneficiary:

1. inthe author’s view:

a. when the trustee acquires the shares, statement
3a applies, resulting in each of the trust’s (existing)
beneficiaries being taken to acquire an interest in
shares at this time;

b. when the taxpayer became a beneficiary, statement
4a applies, resulting in the taxpayer (new
beneficiary) being taken to acquire an interest in
shares at this time; and

c. as the trustee holds shares, statement 3b applies,
resulting in all beneficiaries (existing and new) being
taken to hold an interest in shares after they have
acquired it in the above steps;

2. alternative view:

a. when the trustee acquires the shares, statement
3a applies, resulting in each of the trust’s (existing)
beneficiaries being taken to acquire an interest in
shares at this time;

b. when the taxpayer became a beneficiary, statement
4a applies, resulting in the taxpayer (new
beneficiary) being taken to acquire an interest in
shares at this time; and

c. as the trustee acquired and holds shares, all
beneficiaries (existing and new) are taken to hold an
interest in shares (statement 3b) from the time the
trustee acquired the shares (that is, before the new
beneficiary came into existence).

The uncertainty arises because subs (3) does not say
“existing”. Despite this, the author argues that, if a

new beneficiary of a trust adopts the trustee’s time of
acquisition, holding and disposal, then subs (4) becomes
entirely superfluous. This goes against a fundamental
principle of statutory interpretation that courts should
construe statutes such “that no clause, sentence, or word
shall prove superfluous, void, or insignificant™.”

Other private rulings merely recite or paraphrase the rule
in s 160APHG(3) without engaging s 160APHG(4). However,
it is unclear whether s 160APHG(4) was relevant on those
facts.”®

What does QC 105857 say now?

QC 105857 states that, for non-widely held trusts holding
shares acquired on or after 31 December 1997, both the
trustee of the trust and the beneficiary must be qualified
persons.

QC 105857 then explains the “holding period rule” for both
the trustee and the beneficiary. Under the subheading
“When a beneficiary has an interest in shares”, QC 105857
first paraphrases s 160APHG(3), before noting that

s 160APHG(3):

“...only applies to beneficiaries that are currently in
existence at the time the trustee acquires, holds or
disposes of the shares or the interest in shares.”

QC 105857 then paraphrases s 160APHG(4)(a), before
adding that:

“This applies to persons that became a beneficiary upon
their birth or incorporation, or because of changes to
the class of beneficiaries under the trust deed or by the
trustee.”

QC 105857 continues:

“These persons will only be taken to have acquired an
interest in one or more shares or interests forming part
of the trust estate on the day they became a beneficiary
(including a potential beneficiary) of the trust, including
because of their birth or incorporation. A beneficiary

is a potential beneficiary where they can benefit under
the trust (for instance, where the trustee can exercise a
discretion to distribute income or capital to them).”

QC 105857 concludes this subheading by paraphrasing
s 160APHG(4)(b) without further comment on birth or
incorporation (or death or deregistration).

Under subheading “Beneficiary qualification period”,
QC 105857 explains that:

“The qualification period for beneficiaries is generally
the period beginning on the day after the beneficiary
acquired the interest in the shares and ending on the
45th day (or 90th day for preference shares) after the
day on which the interest became ‘ex-dividend’. The
shares become ‘ex-dividend’ on the day after the last day
on which the acquisition of a share will entitle the person
to receive a dividend.”

QC 105857 then adds:

“It’s noted that a beneficiary of a non-widely held trust
(including a potential beneficiary of a discretionary trust)
who was not born, or was not incorporated, during the
qualification period won’t hold the interest in shares

for a continuous period of at least 45 days (90 days for
preference shares) during the qualification period. This is
even if the trustee has satisfied the holding period rule in
their own right.”

QC 105857 then explains the related payments rule and the
individual small shareholder exemption before providing six
examples.

Unborn/unincorporated beneficiaries

QC 105857 effectively takes the view that, if a company

did not exist on the ex-dividend date, it cannot satisfy the
holding period rule because the company will have acquired
an interest in the shares only on the day that it became

a “potential beneficiary” of the trust, that is, the day of
incorporation.

Example 5 sets out a fact scenario where a family trust
decided to distribute its dividend income to a new corporate
beneficiary:
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e on1June 2025, the shares became ex-dividend, and a
fully franked dividend was paid to the trust;

¢ on15 June 2025, a new corporate beneficiary was
incorporated and became a beneficiary;

e for the 2025 income year, the trust distributed
income (including the fully franked divided) to the new
beneficiary;

e the trustee held the shares for 10 years and therefore
satisfies the holding period rule and therefore is a
qualified person; and

* the beneficiary acquired its interest when it was
incorporated and became a beneficiary on 15 June 2025.
As this is after the ex-dividend date, the beneficiary
did not hold the shares “at risk” for a period of at least
45 days during the qualification period. Therefore, the
beneficiary is not a qualified person and is not entitled to
a franking tax offset.

Example 6, called “share buy-back”, functionally illustrates
the same new corporate beneficiary issue. The difference

is that a company paid a fully franked dividend to a trust

as part of a share buy-back of ordinary shares. The trustee
held the shares for years, but the new corporate beneficiary
was only incorporated on 21 June 2025 and became a
beneficiary on that date. Therefore, the trustee is a qualified
person, but the beneficiary is not.

In both examples, a corporate beneficiary was incorporated
and became a beneficiary of a trust on the same date.
There does not appear to be clear judicial authority directly
resolving how former s 160APHG(3) and (4) interact for

a beneficiary who is contemplated by the trust deed but
comes into existence only later.

The author wonders whether QC 105857 conflates

a beneficiary being born or incorporated with a
non-beneficiary becoming a beneficiary. The provisions do
require that, when a non-beneficiary becomes a beneficiary,
s 160APHG(4)(a) applies. The more difficult question is

how that paragraph interacts with s 160APHG(3) where

the person was contemplated by the trust deed but did not
yet exist?

Conclusion

The position in QC 105857 does not appear to have been
clearly tested by the tribunals or courts, and guidance
remains limited. The key unresolved issue is how a court
would interpret the interaction between s 160APHG(3) and
(4), particularly where a trust deed is drafted widely enough
to contemplate unborn persons or later-incorporated
companies as beneficiaries.

For now, forward planning becomes more crucial than

ever. Taxpayers intending to stream franked distributions
to corporate beneficiaries through non-widely held trusts
should ensure that the beneficiary is already in existence,
and already a beneficiary, early enough before the relevant
ex-dividend date to satisfy the 45-day holding period
requirement.

If the qualified person rule is not satisfied, the franking
credit offset is lost. Accordingly, the corporate beneficiary
loses the imputation benefit attached to the franked
distribution and must pay tax without the benefit of the
franking tax offset.

In a related area, the ATO’s advice under development
program currently lists a draft taxation determination on
“identifying the relevant shareholdings when applying
the integrity rules under Division 1A” and a draft practical
compliance guideline on “arrangements where taxpayers
have used financial derivative instruments to reduce

the economic exposure to their Australian shares”, with
expected completion shown as early 2026.

James Gao
Lawyer
Sladen Legal
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PrEMISES ceorveenneesserssnsensseessasenssseesasnensen 372
commencement issues............

conservation covenants
deceased estates
pre- or post-CGT assets....
record-keeping obligations..
reform recommendations....
right to occupy dwelling under

a will 434
share sale agreement ................ 367,368

Capital raising

distributions funded by
farm equity partnerships..

Car benefits

FBT
= ATO fOCUS ovrterrrrressssnnsnsrisnenans
- car parking
- electric car discoun
- non-monetary benefits.............. 1-14
- not-for-profit organisations.......196
= 1efOrMS cooeveeereereeeeererererenne 395, 396

Carbon farming
biodiversity agreements and
CreditS.misissinsssinns 404-411
conservation covenants.......... 401-404
Carrying on a business
co-ownership, letting residential

premises 37
definition of “residency” ......cceeuceue. 190
Cash withdrawals
default assessments....ueeee. 301,302
Caution

tax agent sanction....166-169, 229, 230
Central control

testamentary trusts (US)...ccoeeceeneene 204
Central management and control

corporate tax residency....189-191, 492

deceased estates
CGT assets

Bitcoin

deceased estates

disposal, commencement

market value .

pre- or post-CGT assets...........

unpaid present entitlements... 143,144
CGT events

event Al............. 125,143,144, 252, 304,

372,406,407, 409-411,501-503, 520

event C1 495,520
event C2 43,144, 248,528
event D1 .143-145, 252, 254,

402-404, 406
event D4...
event E1 88

event E6
event E7

event F1.
event I1..
event J2
event J5
event J6
event K3
event K6
CGT improvement threshold.................. 53
CGT roll-overs
back-t0-bacK .cicrirnsirranciiinnes
business restructures
“double death”

family farm
restructures... 243, 246, 249
Charitable
MEANING ceureerrvenererscssssesssssessssessssssansns 200
Charitable gifts
CY Pres doCtrine ..ceeeeeeeeeeseeesseecenns 387

Charitable purpose
cy preés doctrine
payroll tax exemptions

Charitable trusts
gift-over clauses....
gifts, initial imposs

Charities — see also Not-for-profit
organisations
Australian, increasing support for...494
[C1S3) I 299, 300, 494, 495
Childcare businesses

default assessments. 301, 302

Childcare worker

genuine redundancy........... 495, 496
Children
death benefit dependants.......cccccceuu... 32
superannuation proceeds
trust 341,342

trust beneficiaries 40, 41, 381
Client identification obligations
tax practitioners
Client legal privilege
Client records
record-Keeping.....cessecersrcened 62-66

6,7
446

Code of Professional Conduct
potential breaches ......cenecrssereens
reasonable care concept..
record-keeping obligations.
tax agent breaches

Commercial agreements
care in drafting....

Commercial and contractual
arrangements
characterisation.
interpretation
whether a royalty ..
whether a tax benefit

Commissioner of Taxation
asset betterment

nents 228,229
capital raising, distributions
funded by.... 227

CGT event C1
denying deductions for ATO
interest
departure prohibition order:
Div 7A, loan guarantees...
education directions, SMSF
opinion, fraud or evasion.....
personal services
businesses........ccooue 178,179, 365, 366
personal services income
quideline. 180-184
property developments, contrived
arrangements .......cecenens 433,434

495

.161,162
366, 367

rental property income and

deductions .366

settlements with taxpayer: .91
unpaid present entitlements,
Div 7A 3-79, 295
Commonwealth
power to implement tax
treaties 465, 466
Commonwealth Superannuation
Scheme 68

Company tax
Productivity Commission
recommendations

Compliance — see also Tax compliance

ATO resources.... 23,24
education directions, SMSFs.....227, 228
large busiNeSSes .....ceurecemrennens 162,163
personal services

bUSINESSES..uiiierretrinrirrers 365, 366
privately owned groups, ATO

focus. 298, 299
Tax Practitioners Board .......ccccccueeeee 367

Compliance risk
capital raising, distributions
funded by...ecrrrisissmncenns 227
Concessions — see also Small
business CGT concessions
ATO debt concessional

principles 531,532

not-for-profit organisation .195,196
Confidentiality

tax dispute litigation ....cecvceveernennee 274
Connected entities

informal contracts.......ccceeveeeneas 497, 498

informality principle.....
presumption of regularity ..

Conservation covenants
CGT provisions, application
of
tax deductions

Consideration
concept for royalty
PUrPOSES ..oovrerrrrrnnee 258, 259, 264, 265
Consolidated entity disclosure
public COMPANIES...ereeerrrersrrenes 191-193
Constitutional validity
foreign land tax surcharges...463-468
Construction contracts
building agreement.. 500,502,503
property developments, contrived
arrangements ... 433,434
Continuity of ownership
losses, death of
shareholders .......ereeeerennenne 527,528
Continuous improvement
ATO Vulnerability Framework........... 530
Contractors
definition of “employee”.............
employee/contractor relationship....175
employment agency
provisions
not-for-profit organisation
or employees
superannuation ..

Contracts
building agreement......... 500,502,503
deceased estates, contract or

AGreemMeNnt..ceecemeccssennens 18-121
informal, related
entities ..438-440, 497,498

Contraventions
education directions, SMSFs....227, 228
Contributions
statutory long service leave fund.... 115
superannuation
- farm management deposits ... 240
— OVErpPaidcssssccsssssnnes 137-139
Corporate beneficiaries
franked distributions, non-widely
held trusts 536-539
Corporate limited partnerships
1aX reSidenCy .. ninscrnirscsnessscsnes 57

Corporate tax
announced but unenacted

MEASUTES ....cvvvvvmmmsmssssnssssssssssmmsssssnsnnss
compliance..
tax certainty .. 162
EranSParenCy .o eeeeeessseesnsnees 162,163
Corporate tax rate
reform recommendations.. .158,159
Corporate tax residency — see also
Residency
announced but unenacted
MEASUTES coovererrrrsssssssssssssssssssssssssssssenes 492
Australian tax residents.....cvveeenes 189
central management and
CONErOl e 189-191, 492

consolidated entity disclosure....191-193
foreign-incorporated

companies
tax reform, need for

189-193
7,159, 490

Corporations
large business compliance........ 162,163

Cost-of-living pressures................ 4, 81-83
Medicare levy reduction,
low-income earners......s 296

Costs orders
Counter-terrorism finan
requlation of professional
services
Country-by-country repo
multinational companies
public, eXemptions ......cececneceeensecnnn
Covid
travel restrictions.......cceeveeveeennnnns 60, 61

Crime-fraud exception

legal professional privilege................ 447
Cross-border transactions

testamentary discretionary trusts,

foreign beneficiaries......c.o....... 204-206

Cryptocurrency

whether Bitcoin is money.......... 125-127
Currency

whether Bitcoin is money.

Cy prés doctrine

D
Data security
ATO Vulnerability Framework........... 530
Data sharing
single touch payroll

Death — see also Deceased estates
buy/sell agreements ......c.coeeeereeeenenee 528
co-ownership, residential

PrEMISES cuuvvvennereesrrsssessssesssssesssssssassenses
Div 7A liability following....
farm management deposits..
Higher Education Loan Program

debts 83
iNSUraNCe Payouts ......ceeeeseeeesseenenes 528
key person insurance ... 528
superannuation, liability for

Div 296 tax 414, 415
testamentary trusts, non-resident

beneficiaries.....rerennes 204, 205

Death benefits — see Superannuation
death benefits
Death benefits dependant

Aefinition eiseiisisieens 340
Death tax

liability for Div 296 tax,

SUPEranNUAtion ......crenessecsenenne 414

Debt collection

ATO POWETS.cuueenerererseneenssssasenaes 530-535
Debt concessional principles

ATO covvrveremmessseseessssessssssssssassssssssess 531,532

Deceased estates — see also Death
50% CGT discount ..
administration.......
ATO processes..
business assets

deeds of family arrangemen
depreciating assets .525
Div 7A liabilities.....cuuwcuuees ,523
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“double death”.
executor remuneration.
family trust elections.....
legal personal
representatives.
main residence CGT
exemption
- land consolidatiol
— MUILIPle UNitS.eeererrereerinennes 93,94
non-resident

beneficiaries......oouwuuuunnens
partnerships
present entitlemen
residency
right to occupy dwelling...113, 434, 520
sole company directors and

shareholders

sole trader businesse
stamp duty

taxation

testamentary discretionary trusts,
foreign beneficiaries......cceeneene 205

trading StocK ...icvniinciancinnees 525

trust: 526, 527

work in progress

Deductibility of expenditure
conservation covenants........... 401,402
display model homes.................. 496, 497
education and training
financial advice fees..

personal services income
refinancing interest
rental properties,
non-business
service fees...

366, 430, 431
497, 498
shortfall interest charge/general
interest charge..
Deductible gift reci
community charitieS...eeeeneens 494

Deeds of family arrangement
deceased estates

Deemed dividends

DiV 7TA 10@NS coovvmrunennnererssssssnnene 75,76,78
Default assessments
onus of Proof...... 301,302,427

Default distribution clauses
trust deeds....
Departure proh
Depreciating assets
deceased estates.....nncrinnnens 525
family farm restructures.......... 242, 246
Depreciation rules
small and medium
ENEEIPriSES..eemeemscermereersseraerenns 161, 295

Derivation of income
income “derived by” and “paid
H0” rtssmmnnsnsaiann 257, 260, 265
statutory long service leave fund..... 115
Digital currency
whether Bitcoin is money.......... 125-127

Directors
consolidated entity disclosure
0bligations ...c.eceeeeemrcerescrnrenns 192,193
death of 527
FBT

- non-monetary benefits......11-14, 53
- not-for-profit
0rganisations.....cen 198,199
financial abuse..
penalty notices
whether employees ........ccveecuns 12-14
Disclosure obligations
consolidated entities,

AIr@CtOrs e sessensens 192,193
Discretionary trusts
death of beneficiaries ... 527
family farms.
foreign beneficiaries, estate
planning 204-206

....120
8

interest in land

non-arm’s length income, SMSFs

non-monetary benefits of
directors, FBT....ceceeverieeereenens 11-14, 53

pre- or post-CGT assets........... 303-306
professional services firms,
reStrUCTUrES....vveeeevteenrsssscsisssaens
property settlements...
specifying trust purpose.
unpaid present entitlements
- CGT issues

Display model homes

nature of expenditure................. 496, 497
Dispute resolution

1itigatioN..ccceeeeeeseeeseseececrenssssssassenens 268-276
Diverted profits tax

royalties, intellectual property 163,

164, 256, 257, 261-263, 296

Dividend imputation system

qualified person rule.
Dividends

family farms .. ccensenscnssesnenssssnenns 240
mischaracterised or undervalued....492
Division 7A

benchmark interest rate.......ccoooeuvuunee. 58
deceased estates,

liabilities ........mmennenens 469-4T71,523
10aN QUAraNtEes ...veeeereeeeseeeeseereseensans 228
loan issues

- deceased estates,
liabilities

deemed dividends..
payments or repayments...
- preserving objection rights
- structuring implications.
- sub-trust arrangements............... 78
unpaid present

entitlements......53, 57, 73-79, 295
tax uncertainty...cecnncnsscsnenns 490

Documentation

dealings involving related

parties
FBT, salary packagin
legal professional privilege
s 70-100 election
Subdiv 122-A roll-over:
trustees, loss of capacity..........
valuation, small business CGT

CONCESSIONS weuvernnerrrrsrsssssseenens 513, 514
Domestic abuse......icunecrinnnnns 531
Domestic travel expenses.........cccoeunenne 59
Domicile test. 68
Dominant use

agricultural land............... 454, 457-460
“Double death”
deceased estates.......c..... 113, 520, 521

Double tax agreements
Australia-Germany
Australia-NZ
Australia-Portugal
Australia-UK
Australia-Ukrain
Commonwealth’s power to

implement
non-discrimination articles,
foreign land tax surcharges...463-467

Dutiable property
agricultural land in Australia....456, 457
transfer, deceased estates.......... 118-121

465, 466

Duty exemptions
primary production.......... 456, 457,459

Dwelling

definition .. 93,94

right to occupy 3,434,520
E
Economic Reform Roundtable............ 294
Education — see Tax education
Education and training

deductions.... ..490, 493
Education directions

SMSFS.....oovvrrrsrenneneessssssssssssesenns 227,228
Electric car discount..................... 365, 397
Electronic lodgment

taxable payments reporting

system data.....cennncrenecnnncnnnns 490

Embedded royalties............ 258, 263, 265
Employee share scheme discounts
reportable fringe benefit amount.... 198
Employees
car benefits, FBT
definition of “employee”
independent contractor or

employee 175
not-for-profit organisations,

EXEMPLIONS cucveirecrererccrerersessenens 200, 201
termination, genuine

redUNdanCy ..ceereeeesesecnens 495, 496

Employer obligations
not-for-profit organisations.....194-203
Payday Super

requirements.....oeeees 295, 398, 399
Employment

definition of “employee”............... 10,111
evidence Of v 12-14
independent contractor or

EMPIOYEE...uteenensererrrssssnsee 175,199
termination, genuine

redundancy

Employment agency provisions

CONtractors ... 225,296
Employment benefits

not-for-profit organisations.....194-203
Employment termination payment

or genuine redundancy ..

Employment test
personal services business ............. 177
Enduring power of attorney
foreign jurisdictions
SMSF trustees, loss of capacity ....... 133

Entertainment benefits
not-for-profit organisations......196, 197
Entertainment facility leasing benefits
not-for-profit organisations.....195, 196
Environmental conservation

carbon farming ......ceeceeseeeenneens 401-411
Equity
tax and superannuation systems,
restitution i 137-141

Errors — see also Mistakes
salary packaging
tax and superannuation systems,

restitution 137-141
tax professionals.

Estate planning — see Succession
and estate planning
Evasion
or fraud, Commissioner’s opinion....497
residency, amended

assessments. 8,9,67-69

Evidence
characterisation of transactions
dealings involving related parties.
employment contract S
legal professional privilege................. 447

tax dispute
litigation.........uuueneee 269, 270, 274, 276
uniform evidence law .....ceevennne 446

Executor remuneration
deceased estates.....crreireenennns 517

F

Fair-dealing rule
trustee purchase of beneficial
interest 19

Fairness
ATO Vulnerability Framework........... 530
tax and superannuation systems,

restitution . 137-141
False and misleading statements

tax shortfall penalties......ccooueeee. 21,435

Family assistance payments............... 198

reportable fringe benefit amount.... 198
Family farms
duty exemptions ......eeeseeeenne 456, 457
equity partnerships
- ageing population
- Australian agriculture........326-331
- Canadian pension funds............. 332

- equity capital to fund
growth.
- examples
- financing
- succession..
restructuring as
corporations
CGT concessions.
- dividends
- farm management deposits
- GST, trading stock transfer.
- private company
operation
rent, farm land held in
Personal NaMes........wceueecemseeees 240
roll-over relief, transfer
of assets to wholly owned
.249-251

239, 240

company.
- salary and wages.
- shareholder loans

TOll=OVer uuuurrerrrrsnennirsnnns
state duties....
- tax concessions
- trade debtors/bad debts ... 251, 252
unpaid present
entitlements
transfers between family
MEMDETS.coourrtrrnnsrississssssseessssssssenns 457

Family law
definition of “property”..
property settlement...

Family trust distribution tax
distributions outside “family

tax professionals, risks......

The Tax Institute advocac
Family trust elections

deceased estates

non-widely held trusts "
Family trusts — see Discretionary trusts

Farm equity partnerships............ 326-331
ageing population....
Australian agriculture
Canadian pension funds........ceeeeer 332
equity capital to fund

GrOWEH ot
examples.
financin

succession ....330, 331
Farm management deposits......240, 330

Farming — see Family farms
Federal Budget 2008-09 397
Federal Budget 2016-17... 490, 493
Federal Budget 2020-21............ 490, 493
corporate tax residency....191, 490, 492
Federal Budget 2021-22. 490, 493
Federal Budget 2022-23. 490, 493
Federal Budget 2023-24 .......... 398, 490,
492

Federal Budget 2024-25
Federal Budget 2025-26..
Federal Budget 2026-27

announced but unenacted

measures..
tax reform ..
Federal election 2025 ................ccoeuecceee 294
Financial abuse
company directorships............ 534,535

Financial accommodation
unpaid present entitlements,

Financial advice fees
superannuation funds ... 7
Financial coercion......cceueeeecrervrsunnnne 531
Financial crime control
requlation of professional
SEIVICES uurrrrrresssssnsssssssassssssns 444-448
First Nations
engagement with tax and
superannuation systems........c... 531
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Fit and proper person
tax agent caution

Fly in fly out work

Covid travel restrictions................. 60, 61
Food and drinks

not-for-profit organisations............... 196
Foreign currency gains and losses

provisions

Bitcoin, whether foreign currency....127

Foreign-incorporated companies

corporate tax residency ............ 189-193
Foreign Investment Review
BOoard......eeneererssssnsnnsnenenes 450, 451

Foreign land tax surcharges
Commonwealth’s power to

implement tax treaties........... 465, 466
constitutional validity ......c........ 463-468
international law, potential

violation
non-discrimination articles in

Australia’s tax treaties
rights to recover tax
validity

Foreign ownership
agricultural land in
Australia

Foreign resident benefi
SUMCHArQe ceuueeeeceenceenennscssssensesecsasennes 381
testamentary trusts, estate

planning....

Foreign residents
CGT, proposed strengthening.......... 492
CGT withholding, death of
Australian resident .......ccocccccveneecunns 524
Foreign trust surcharge
testamentary discretionary trusts,
foreign beneficiaries....eeneens 205
Forgiveness of debt
Div 7A liability after death......... 469-4T71
Franked distributions
capital raising to fund ......occceveceeneeeee 227
non-widely held trusts............. 536-539
Franking credits
qualified person rule........ 536, 537,539
Franking rules

non-widely held trusts.. .536-539
Franking tax offset

entitlement t0....ceereerenneen 536,537,539
Fraud on a power doctrine.......ccoouceuee. 21
Fraud or evasion

Commissioner’s OpPiNioN ......ereeernes 497

GST eVaSION..eeeererrerrerressessessensennes 13,114

Fringe benefits tax
benefit identification and
valuation
car parking benefit:
definition of “employee
disclosure
discretionary trust, non-monetary
benefits ...
electric car discount..

exemptions and reductions. ....396
“good tax” criteria ... 394-397
India. 397,398

New Zealand
not-for-profit organisations
- directors and

officeholders....ereereerennne 198,199
- meal entertainment 196,197
- pooled cars

- salary packaging..

- salary sacrifice
reform recommendations
reportable fringe benefit
amounts....ceeeernnes 196, 198, 396, 399
United Kingdom
work vehicles...

Fund-raising events

(1) I——— 299, 300, 494, 495
G
General anti-avoidance provisions

CGT roll=OVersS.......coormmernennenserssssssnnnne 13

personal services

businesses. 365, 366

General deduction for interest
loans 359
General interest charge
ATO debt concessional
PriNCIPIES couuieeerrevcenerireesnsssensens 531,532

ATO management 489

changes from 1 July 202 4,5

non-deductibility ................ 161,162, 295

remissions ...5,489
- failure to lodge

tax litigation .

Genesis block ... ceviiiianes
“Genuine availability”
rental property tax
COMPLIANCE..cveuerersrerreerssssersanens 430, 431
Genuine mistakes
family trust distribution taX.......ceeeeee. 2
tax and superannuation systems,
restitution .. 137-141

Genuine redundancy

nature of payment.......ee 495, 496
Genuine restructure

safe harbour rule ......cennee 242,312
Germany

Australia-Germany DTA........... 464, 465
Gift-deductible entities

[€153 —— 299, 300, 494, 495
Gifts

cy pres doctrine.. .387

gift-over clauses 386
initial impossibility ....cvceecveencennn 386
Gig economy

Uber driver payroll tax. 296

Giving funds
Australian charities

- new rules..

- support fol

Global value chains
profit Shifting ... 162
“Good tax”
FBT design criteria.....cccecu. 394-397
Goods and services tax
co-ownership, letting residential
premises

dog-breeding activities ... 436
family farms, trading stock

=10 =] OO 251
fund-raising

events....ne 299, 300, 494, 495
input tax credits

time-barred ... 435,436

land developmen
record-keeping obligations

reform recommendations...

refund arrangements ... 13,114

tax reform, need for...ivenennnnnn 57
Goodwill

farming busin@sSSes.....cvveveereenes 239,253

Government schools
GST, fund-raising events.

Guarantees
10ANS, DIV TA ..aeeeeeeeeereeresressessessessenne 228
Guardians of trusts
choice of 376, 377
fiduciary powers.. 377
trust deed issues ... 377-379
H

Harmonisation
need for, definition of

“employee” ... ceenenns 110, 111,158
HECS debts.........crcrisisnnnnnnnes 81-85
Henry review ... 57,158, 363, 397
High net worth individuals

FBT avoidance ......vesesssnnennssnns 394
High-risk arrangements

SMSF auditors ... .38

tax uncertainty.... 22-24
High wealth groups

ATO compliance focus ............ 298, 299

Higher education — see Tax education

Higher Education Loan Program
death
€liGIDIlILY wouueerenrrrrrssssssnsccscsssissnnnnns
interest on debt.
overseas travel..
proposed changes....
repayment schedule

Holding period rule

non-widely held trusts............ 536-539
Holiday rental properties

income and deductions,

NON-businNesS.....cevreercennees 366,430, 431
maximum net asset value test,

whether included........ocuueuuuee 507,508

Holistic tax reform........cooeuerruveeenns 56, 57

Home building company

nature of expenditure................. 496, 497
Honest mistakes

family trust distribution

FAX crrrrnrrmssssssssssssssssssssssssssssssssnns 2, 292, 295
Housing affordability
effects of 50% CGT discount............ 363

foreign land tax surcharges
rental property tax complianc:

.430

|
In connection with retirement.... 313, 314
In respect of

Aefinition .ceeisesiseinanes 11-14
Incapacity
SMSF trustees .129-136

- documentation
requirements.. .134,136
- fund deed.... ..130, 131
— replacement....ceenseennes 131-133
- SMSF adviser role .133-135
- SMSF auditor role .135,136
Income “derived by” and “paid

107 coeeeseesessesesssssanassissssssees 257,260, 265
Income tax withholding obligations
superannuation death benefits .......... 32

Independent contractors
employee/contractor
relationship... s 175,199
personal services inCoMe......ccceeeee 173
India
FBT 397,398
Individual small shareholder
exemption
non-widely held trusts

Individuals
co-ownership, letting residential
premises 370-373
personal income tax, new tax
cut 296
proposed $1,000 instant tax
deduction ....eeeeeeeeeresrenrenne 295, 296
rental property income and
deductions

tax reform recommendation

tax residency . ecesscreenens
Inflation

effects of 50% CGT discount............ 362
Informal contracts

related entities........ 438-440, 497,498
Informality principle

related entities.. 438-440

Input tax credits
time-barred .....eeeeeereeerensrenens 435,436
Instant asset write-off
small and medium enterprises......... 295
small businesses.......... 57,161,224, 225
tax reform recommendations............ 159

Instant tax deduction
work-related

EXPENSES.cerreernns 295, 296, 490, 493
Institute of Public

Accountants..........ccceeuenunen 428,429, 491
Insurance payouts

death of policyholder......onvcucene 528

Intangible assets

tax treatment 256, 264
Integrity measures
capital raising, distributions
FUNAEA DY .evverereerrerreseeressenaeeessssensene 227
Intellectual property
[ICENSING coooonrvererrnnrreeereaens 257-259, 263
diverted profits taX ..o 261-263

royalty for right to

257,259, 261, 264, 265
royalty withholding tax....163, 164, 296

Intentional disregard
tax shortfall penalties

Interdependency relationships
death benefit dependants

Interest
Higher Education Loan Program
debts 83
Interest charges
non-deductibility ... 4, 5,359

“Interest in land”
deceased estates.
Intergenerational equit

Intergenerational report..........uene 56
Intergenerational rural transfers......457
Intergenerational wealth transfers

321-323

failed trust distributions
joint tenancy asset
ownership
SMSF dispute
trust-to-trust distributions ....... 318, 319
trust vesting, avoiding........cc...... 319-321

International tax
announced but unenacted
MEASUTES coovvrnirsssssssssssensssssssssssssssssenes 492
FBT 397,398
royalty withholding tax or diverted
profits tax. .. 296
International tax treaties — see
Double tax agreements
Investment
effects of 50% CGT
diSCOUNt wouunrttrtrrenrriaeinne 362,363
farm equity partnerships......... 326-335

J

Joint tenancy
asset ownership 323,324
co-ownership, letting residential

PrEMISES wevueeruecesecrscessessesssssssessaes 370-373
K
Key person insurance
death of policyholder ........cueeeereneens 528
L

Land consolidation
main residence CGT exemption,

deceased estates ... 93-95
Land development
GST liability. 300, 301
Land disposal
CGT commencement............... 500-503
Land partition
co-ownership, letting residential
PrEMISES cuurvveenerrereerssersssesssssssssssssssenses 372
Land tax
absentee persons .. 464
agricultural land... 455,456

primary production
EXEMPLIONS ..ceeeeeerrrenneeerasennene 456, 457
Land tax surcharge

foreign persons 463-467

trusts, foreign beneficiaries....205, 381
Land use

carbon farming .....ceccenecsenneces 401-411
Lawyers

requlation, anti-money laundering
and counter-terrorism

fINANCING couunririnnciananseinns 444-448
Leases
related party arrangements,
SMSFs 36
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Legal personal representatives
appointment.
CGT assets....
partnership estates.
residency
role in estate administration............... 517
sole trader estates
trading stock elections..
trustee estates

Legal professional pr
crime-fraud exception......eenes 447
description
limitations ..
loan agreements.
suspicious matter reports
transactional documents.

Legal representatives

tax dispute litigation .....ceveevecrnennee 275
Legal tender

whether Bitcoin is money.......... 125-127
Leisure facilities

income and deductions,

non-business ...366, 430, 431
Licences

intellectual property........ 257-259, 263

Life estate 520

Lifestyle assets
ATO focus, privately owned and

wealthy groups.....cceeceenes 298,299
Limitation period
tax dispute litigation ...........ccoeeeeeeeeenees 27

Listed securities
ATO valuation guidelines.

Litigation
tax disputes
uncertain tax positions..

Livestock
forced disposal or death
precluded assets..
transferring

Loan agreements

legal professional privilege......... 15,116
Loan guarantees

Div 7A 228
Loans

Australian farm sector...
benchmark interest rat
Div 7A
- deceased estates,
liabilities ...coccceeeens 469-471,523

- payments or repayments 161
general deduction for refinancing
interest. 359
Higher Education Loan
Program....cceeeeceseeessecsssseess 81-85
“in respect of” employment of
direCtors ...uuueeeeneeerevsssssssseeneeeeessssines 13
tax time [0aNS ..vceeeerivirncciisseseinns 59
unpaid present entitlements,
DiV TA.eeeereenereeens 53,57, 73-79, 295
“Lock-out” rule
small businesses. ..295
Long service leave fund
derivation of income........ccoouurcurueneens 15
Loss of capacity — see Incapacity
Low-income earners
Medicare levy reduction..........c.. 296
Lump sum benefits
taxation 32

M
Main residence
maximum net asset value test,
whether included

Main residence CGT exemption

co-ownership, letting residential
PrEMISES wverernererersesssesssesssessssssessssssness
deceased estates....
- land consolidatiol

- multiple units
rental property tax compliance
right to occupy dwelling under
a will 434

“Mainly used to produce assessable
income”
rental property tax
COMPlIANCE iirrererrcrserssienens 430,431
Managed investment trusts
proposed amendments........ceenene 490
Market value
ATO definition..
CGT assets...
small business CGT concessions

- Case oUtComes.....cveuvues 511-513
- liabilities which reduce

VAIUC corteeeeeeersssssnsseseees 509, 510
- maximum net asset value

L) SO 506-509

- obtaining valuations..
- restructuring

513, 514

Marriage settlements
discretionary trusts ... 210-212
Maximum net asset value test
small business CGT concessions
- bank accounts....

- capital distributions. .510
- holiday homes........ 07,508
- included assets.. 506-509

main residence...
personal use assets..
related party debt

- superannuation 507

- transaction costS..rciins 509

- unpaid present
entitlements.......cccooeueuenenns 509, 510

Meal allowances
expenses, reasonable amounts.....58, 59
Meal entertainment benefits
not-for-profit organisations...... 195-197
Medicare levy............. 340, 341, 396, 517
reduction, low-income earners........ 296
surcharge, reportable fringe
benefit amount......ccoevvcrennrrriennnn. 198
Member Spotlight

Annemarie Wilmore.......ecuuencnens 17
Eric Lay 73
George HodSOoN.....iucnnnnisnsecsannecs 236
Kim Reynolds

Mental incapacity — see Capacity
Minors — see also Children
superannuation proceeds
trust 341,342
Mistakes — see also Errors
family trust distribution

.. 2,292,295
tax and superannuation systems,
restitution ..ceeeceeeeceneceeeeenns 137-141
tax practitioners.....ceveeecneessersenn 156
Mobile phone benefits
not-for-profit organisations................ 196
Money

Bitcoin, whether legal tender ....125-127
Money laundering and
counter-terrorism financing
requlation of professional
SEIVICES curmmunrirrsasecssssssssssassessanns 444-448
Motor vehicles
FBT
= ATO fOCUS ...ovvrmrmernenenneesessssssssseennns
= €ar Parkingu o ceeecesreesssennereens
- electric car discount.
- non-monetary benefits
not-for-profit organisations.......196
= TefOrMS et 395, 396
Multinational enterprises
country-by-country rules
engagement with ATO..
royalties, mischaracterised or

UNAervalued.....eerisseessssasennns 493
N
Nature Repair Market ........ccccovcveernenne 404
Negative gearing........oevereeseereisnenns 363

New South Wales
Biodiversity Offsets
SChEME ..oovvereeeecsencnisnsnns 401, 404-407

land tax legislation and revenue
rulings.
powers of attorney, foreign
jurisdictions
primary production concessions.
primary production definition..

New Zealand
Australia-NZ DTA.. 464,465
FBT 398
powers of attorney, foreign

jurisdictions

Non-arm’s length expenditure
SMSFs

- ATO position.... .

- lower than arm’s length loss..... 146

= Nil EXPENSES.uiirererserrrersaernen 146,147
- non-arm’s length
INCOME .ovvvveerneenneneererssssnenne 344-347
Non-arm’s length income
Aefinition . 35
SMSFs
- background

disproportionate tax
fixed and non-fixed trust
entitlements...
- legislative overview..
- non-arm’s length

expenditure ...enceneenne 344-347
- private company
dividends .97,98
- trustee remuneration. .346
Non-discrimination articles
Australian tax treaties, foreign
land tax surcharges 463-467
Non-resident beneficiaries
deceased estates.............. 519,523-525
testamentary trusts, estate
PlANNING ceorreerreerreenaserseeensaeneene 204-206

Non-widely held trusts

acquisition, holding and disposal

Of SNAreS ..ttt 537
“at risk” requirement ...
ATO, previous guidanc
franking rules
holding period rule
individual small shareholder

exemption
qualification perio
qualified person rule.......c.... 536,539
related payments rule.....cceeeeeeneene 537
unborn/unincorporated
beneficiaries....riiiiennnns 538, 539

Northern Territory
powers of attorney, foreign
jurisdictions
primary production concessions.
primary production definition..

Not-for-profit organisations

concessions .195,196
contractors. 199, 200
directors and officeholders....... 198,199
employer concessions 194-203
21232 PO 194,195

- directors and
officeholders.....cuunceens

- meal entertainment..............
- mobile phone benefits

- pooled cars
- salary packaging.

- salary sacrific
new giving fund rule:

Payday Super 201,202
payroll tax exemptions 200, 201
salary packaging.......cceenenes 197,198
salary sacrifice
aArrangements ......ceeeneersenees 195,196
superannuation guarantee
charge.. 201,202
Notice of assessment
deceased estates....ereerrrunnne 118-121
(o]
Obituary
KeVin BUrges....immncsssmnsncsssssensssnns 473

Objections
asset betterment
assessments 228,229
challenging private rulings. .89,90

...164

extension of time to lodge.

preserving right t0 e 78

tax itigation .ceeeecereeeescnnerecnnneneene 273
Onus of proof

default assessments........ 301, 302, 427

obtaining a tax benefit....261, 262, 265
Ordinary income tax
co-ownership, letting residential
PrEMISES ceurvereressrresesssserssssssasnens 370, 37
Overseas employment
tax residency. ..8,9,67-69
Overseas resident beneficiaries
testamentary trusts, estate
PlANNING ceorreeereneeressensereesssennens 204-206
Overseas travel
Higher Education Loan Program

Overtime meal allowances
expenses, reasonable amounts.....58, 59
P

Pacific Australia Labour Mobility
scheme

FESIAENCY coouerrrercrnererresecsesnrsesesassenanas 68, 69
Pacific Labour Scheme

FESIAENCY coveereerenennerecrmsennssecsssseesssessasensene 69
Pareto prinCiple....ccncrnecsnenne 318
Part IVA

proposed updates

Partition of land
co-ownership, residential
premises

Partnerships
deceased estates
letting residential premises..
trading stock election....

Pay as you go withholding
definition of “employee”
financial advice fees....

Payday Super
employer requirements...295, 398, 399
not-for-profit organisations.....201, 202
Payroll tax

contractor provisions 225, 296

definition of “employee’ 110,111
exemptions, not-for-profit
organisations 200, 201
Uber drivers......cummmesssssenesins 296
Penalties — see also Administrative
penalties
client taxation records........ouueeeeernnns 62
royalties, mischaracterised or
undervalued.....eivsennnns 490, 493
superannuation guarantee
shortfalls 202
tax dispute litigation ........ccceeveeeeeeeenne 270
tax shortfalls...20, 21, 89, 91, 434, 435
unregistered tax agents .58
Penalty assessments
asset betterment .......coovveeneneee 228,229
Penalty notices
6 =01 o OO 534
Penalty remissions
failure to lodge, general interest
[ = [= OO 532-534
Pension benefits
taxation 32
Perpetuities
rule @gainSt.. . eeeecesseeeeseenene 318, 319

Personal income tax
New tax Cuts ..rreseensesssnenninnn 296
Personal services businesses
alienation arrangements.......... 365, 366
business premises test
definition
determination...
employment test.
results test
unrelated clients test.........ouuu...
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Personal services income
alienation .172,179, 180, 365, 366
Commissioner’s guideline.......... 180-184
deductions 179,180
independent contractors.
MEANING weurereirrrecsnsicsssssssssssssssssnnes

Personal use assets
maximum net asset value test,
whether included..................... 507-509
Philanthropy
new giving fund rules
payroll tax exemptions. 200
support for Australian charities....... 494

Pooled cars
not-for-profit organisations................ 196
Portugal
Australia-Portugal DTA
Power of attorney
foreign jurisdictions.......cucenne 46-48
SMSF trustees, loss of capacity ....... 133

Practical compliance guidelines

ATO r@SOUICES .......oovvrmmmmmmasencnennennens 23,24
Pre-CGT assets.....riuecnscnnns 303-306
Precedent

tax dispute litigation eceevevernnnns 275

Present entitlement
deceased estates....

Presumption of regularity
related entities
Primary producers
carbon farming
state taxes.

Primary production
carrying on a business
definition
“dominant use”....
duty exemptions.. 456, 457, 459
family farms, transfers between

family members
family farms restructuring as
corporations ..238-254, 326

CGT concessions......243-245, 249

dividends

farm management deposits ..... 240

GST, trading stock transfer........ 251

private company

operation... .239, 240
- rent, farm land held in
personal NAMES.....eeeesssesnes 240

roll-over relief, transfer
of assets to wholly owned

company
- salary and wages
- shareholder 10ans ........cccoeevvvvuunene 240
- small business restructure
rOll-OVeT . eetierririaes 241-245
- state duties... .253, 254
- tax concession .239, 244

trade debtors/bad debts ... 251, 252
unpaid present

entitlements......oeeeeerrnnens 252,253
land tax .455, 456
land tax exemption: 461
level of activity.... .452-455
revenue rulings .456, 457

state taxes..........
thresholds for agricultural

land
“used primarily

Principal purpose
obtaining a tax benef

Privacy
ATO Vulnerability Framework........... 530
Private companies
Div 7A, loan guarantees.........oc.. 228
family farm restructuring......... 239,240
SMSF investments in, non-arm’s
length income.....
unpaid present entitlements,

Div 7A 3, 57,73-79, 295
Private giving fund
Private health insurance rebate

reportable fringe benefit amount.... 198

Private rulings
ATO, uncertain tax positions

Private use of trading stock

goods taken from stock......cceeeeereeeees 299
Privately owned groups

ATO compliance focus.............. 298, 299
Probate

deceased estates......ienrrrrienenns 516
Procedure

tax dispute litigation ......cevecveveccunns 274
Productivity Commission

draft recommendations. .113,158

Pillar 1 interim report... .. 294

The Tax Institute submission
to 56,158, 294

Professional development

tax practitioners......... 156, 157

Professional services firms
allocation of profits 184-186
requlation, money laundering and
terrorism financing. ..444-448
risk assessment.
Profit shifting
large businesses

172,181-186

Proper purpose rule

discretionary trust powers.......ccooceeeee. 21
Property

definition of “family law” .......eceeeuuee 210

whether Bitcoin is money......ccu... 125
Property development

contrived arrangements........... 433,434

Property settlements
discretionary trusts ...
powers of court to vary trust:

Public benevolent institutions
salary packaging 195

Recklessness
tax shortfall penalties..

Record-keeping
client records....eisenennenns 62-66
failure to keep records
rental property tax complianc
trustees, loss of capacity..........
Records
CONCEPL OF cuuceirerrirccrnrncennissenennns 63, 64
Recreational entertainment benefits
not-for-profit organisations......195-197
Red Tape Reduction Review.....294, 295
Redundancy
genuine, nature of payment....495, 496

Refinancing
deductibility of interest...........cooeeeee 359
Registration
SMSF auditors
tax agents
= Caution ..
- termination...eiicieennns 7,8,163

Regularity
presumption of, related
entities ...eeneeerirssssaseins 440, 441
Related entities
informal contracts.......cceeeuuuuna.
informality principle.....
presumption of regularity ..
Related party debts
maximum net asset value test,
whether included........coeeuee.. 508, 509
Related party lease arrangements
SMSFs, business real property ........... 36

Related payments rule
non-widely held trusts.......cceeeeee. 537

1S

Public companies

consolidated entity
disclosure....nsessanene

definition of “public company

Public giving funds

Public interest
tax agent registration termination...7, 8
tax litigation

Public rulings

interaction with private rulings.......... 89

Public Sector Superannuation
Scheme 68

Q
Qualification period

non-widely held trusts.............. 536-539
Qualified person rule

franking credits.....oocceuuu.. 536,537,539
Queensland

foreign land tax surcharges...463-466
land tax legislation and revenue
rulings 455, 456
powers of attorney, foreign
jurisdictions
primary production concessions.... 458
primary production definition.........452

R
Ralph report

Rates of tax

corporate tax entities ......eeveceinens 56
R&D

tax incentives....crceicenceissnnenns 163
Real property

ATO valuation guidelines ........cccceweeuenee 37

Reasonable amounts
travel and overtime meal
AlIOWANCES ..oovrrrrnrrersnenssissssssssiees 59
Reasonable care
administrative penalties....cccneeeee. 233
application of law.
breach of duty
lack of
tax practitioners
Reasonably arguable po:
tax shortfall penalties....meeeneces 21
tax uncertainty....encneieninennn 21, 22

general interest charge
- failure to lodge

Remuneration

SMSF trustees ......eeeeevssccesnninns 346
Rent
farm land held in personal
NAMES coccrrvvnrinsrssssssssssssssssssssssssssssssssses 240

Rental properties
carrying on a business of letting,
co-ownership
income and deductions,
non-business
tax compliance

Reportable fringe benefit

amounts........eennnns 196,198, 396, 399
Reportable tax positions

risk rating 227

tax uncertainty...eeecenisccnnnns 22,23

Reporting obligations
country-by-country, exemptions
taxable payments reporting

SYSEEM ceoereecreereeeeeneensasennenee 490, 493
trust beneficiary tax file
NUMDETS ..ovvvvvtsmsnsneeneessssssssssssssesness 365

Research and development tax
incentive
tax agent registration,

termination ... 163
Residency — see also Corporate tax
residency
amended assessments,
[EAVZ 1o O — 8,9, 67-69

Covid travel restrictions.
deceased estates
definition

.60, 61
523-525

individuals
SMSF requirements.

.493

Residency tests
INAIVIAUAIS evvtreerinerisiaes 67-69
Residential premises
co-ownership, letting by
INdividUuals.......ncccrirnsnnnns 370-373
Resides test 67,68
Restitutionary relief
tax and superannuation
SYSEEMS.cirreicreensessenssssenses 137-141

Restructuring businesses

family farms — see Family farms

professional services firms ......co..... 184

small business CGT

concessions.

- 15-year exemptio
- future access to...
- genuine restructure.
- in connection with

retirement

- market value.
- reasons against using
- retirement exemption
- roll-over or sale

- summary of concessions............ 310

- superannuation contribution
requUiremMent ... ceeeecemereerssennerenns 312

- trading StOCK.....oueeueeeeereerseeernrenns 312

Results test
personal services business........ 174-176
Retention of profits arrangements
personal services

bUSINESSES....ctttrerrrrrnrirrirnnns 365, 366
Retirement
in connection With....ennne. 313,314

Retirement exemption
small business CGT

concessions
- restructuring..

Retrospective legislation
Australian tax treaties ... 463
tax uncertainty ....ceeescenecensnennns 225

Revenue rulings
primary production.......cceeeeee. 456, 457

Risk assessment
Div 7A, loan guarantees.
professional services

Risks
Of AUILS c.ovvvvrerereerrsrsssssneses 87,91
tax uncertainty....ceceveeeees 20, 21, 87,88
Roll-over relief
business restructuring............. 310-313
family farms
- small business
restructures ....eeeevsnnnee 241-243
- transfer of assets to wholly
owned company .249-251
Royalties
embedded ...ncinnnns 258, 263, 265

intellectual property, right to
USE e 257, 259, 261, 264, 265, 296
mischaracterised or

undervalued. 490,492

Royalty withholding tax
intellectual property ...163,164,
256-261, 265, 296

Rule against perpetuities ..318, 319

Rural land — see Agricultural land

S

Safe harbour rule
genuine restructure.......oecee.. 242,312

Salary or wages
family farms.
personal services income..

.. 240
73,179

Salary packaging
FBT 396
not-for-profit organisations......197, 198

Salary sacrifice arrangements
not-for-profit organisations..... 195, 196

Sanctions

tax agent caution.....166-169, 229, 230

tax agents ... 58
Scams

ATO WarNing cceecesmcrmesssssnssssssensenns 6,7
Scheme

definition ..ceiniiines 44
Seasonal Worker Program

FESIAENCY oveereerenensereerssenmerecsssenssssesssseesens 68

Self-dealing rule
trust Property cceeceeseecenrecssesennenee 19
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Self-managed superannuation funds
assets, valuation.
auditor compliance
balances above $3m, revised

changes to Div 296 tax...........413-415
BDBNs.....26-28, 30, 134,135, 385, 386
contraventions, education

directions for..eeererrssenne 227,228
illegal early access ..34,35
non-arm’s length expenditure.

- ATO position

- lower than arm’s length loss..... 146

= Nil EXPENSES.uiirrercrrerscraes 146,147
non-arm’s length income

- background 43,44

- disproportionate tax.
- fixed and non-fixed
entitlement

- legislative overview .44
- non-arm’s length
expenditure 344-347

- private company dividends.... 97, 98

- staff discount policies ......345, 346

- trustee remuneration ..
residency requirements........... 490, 493
structural review after member’s

death 29
superannuation rule
changes....incnnns 34-39,207-209
trust deeds
- death benefits ......cccoeereerne 385, 386
trustees

129-136
346
Serious Financial Crime Taskforce...447

- loss of capacity
- remuneration

Service fees
deductibility..
Share buy-back ..

497,498
..539

Share sale agreement

CGT market value..........eveeees 367,368
Shareholder loans

Div 7A, liability after death.......469-471

family farms . ccensenscnssnenensssenenns 240
Shares

non-widely held trusts

- acquisition, holding and

disposal 537
= 4@t TISK” eeereeseeseenesessesennsssssasnsneseess 536
- holding period rule .......ccooccuueucene 536
- individual small shareholder

EXEMPLION eoeeeeerrereermsennereensenesseens

qualified person rule..
related payments rul
unauthorised sale

Short-term rental properties
income and deductions,
NON-bUSINESS....cveerernenes 366, 430, 431
Shortfall interest charge.....
changes from 1 July 202
non-deductibility ...

Shortfall penalties
Significant economic connection
corporate tax residency ... 191
Simplified depreciation rules
small and medium
ENEErPriSS..mruecreneresessennenns 161, 295
Single touch payroll
data sharing
FBT recommendation:
reportable fringe benefit
amounts

.490, 493
.398, 399

Small and medium enterprises
instant asset write-off ..........cceeeeeuunnne 295

Small business 50% reduction
business restructurin
co-ownership, letting residential
premises

Select Committee inquiry........ 362, 363
Small business CGT concessions
biodiversity credits, sale........c........ 407
business restructuring
- 15-year exemption......ees 313
- future access t0..ceeccrrrrrnnnns 316

- genuine restructure......uceeneene 312
- in connection with
retirement....eereiiieennnnns 313,314

market value .316
reasons against usin
retirement exemption.......eccuu.. 315
- roll-over or sale
summary of concessions
superannuation contribution
requirement

- trading stock
family farms.
market value
case outcomes
liabilities which reduce
obtaining a valuation ...
- unpaid present

entitlements......ccoeeeeeeennnes 509, 510

= VaAlUBTS.....ovrrrrmmmneneneenseressinns 513,514
maximum net asset value test,

INCIUSIONS weuucrrennencrirnnnicissnsenns 506-509

Small business instant asset write-off
amendments

extension
tax reform, need fo
tax uncertainty
Small business roll-overs — see
Roll-over relief
Small Business Super Clearing House
closure 202

Small businesses
Div 7A proposed amendments......... 493
simplified depreciation rules....161, 295
tax reform recommendations............ 159

SMSFs — see Self-managed

superannuation funds

Software royalties.......necrnncnnes 264

Sole trader businesses
deceased estates

South Australia
land tax legislation and revenue

rulings.. "
powers of attorney, foreign
jurisdictions
primary production concessions.
primary production definition..........

Spouses
death benefit dependants......oucuueu. 32
- revised changes, Div 296
tax... 414, 415

trust beneficiaries...

Stamp duty
deceased estates

Statutory long service leave fund
derivation of income........cooeevveririeenens 15
Stay applications
tax agent registration

termination......eeeereeseenens 7,8,489
Step-children
trust beneficiaries......ccisuneeees 381
Streaming income
trust deeds...ceriscrissnnscisnnnens 383
Student loans
HECS debtS..cererrvsreseenssesecsenees 81-85

Sub-trust arrangements
unpaid present entitlements,

Div 7A 78
Subcontractors
long service leave benefit......un.. 15
Subdivision of land
land development, GST ............ 300, 301
Subleases

disposal, CGT issues.. 503

Succession and estate planning —
see also Deceased estates
biodiversity agreements and
credits. 407
family farms....238, 241, 243, 244, 250
- equity partnerships 330, 331
- transfers between family
members..
intergenerational wealth transfer
- failed trust distributions...321-323

.457

- joint tenancy asset
ownership ...

- SMSF disputes.

- trust-to-trust

distributions... .318, 319
- trust vesting, avoiding.......319-321
marital property.... .210-212

notional estate rules
powers of attorney, foreign
jurisdictions..
SMSF trustees, loss of
capacity.
specifying trust purpose
superannuation issues....

134,135
..210

26-33

- BDBNs.......ou... 26-28, 30,134,135,
385, 386
- Div 296 tax 414,415
testamentary discretionary trusts,
foreign beneficiaries......oc..u... 204-206
trust deeds, guardians and
appointors.. 378, 379

Superannuation — see also
Self-managed superannuation funds
balances above $3m
= 15% taX e 34-39,207-209
- major changes to Div 296
ta 295
- revised changes to Div 296
tax.. 413-415
BDBNs.....26-28, 30, 134, 135, 385, 386
better targeted superannuation
concessions
- $10m higher tax threshold......... 279
- calculating earnings
- calculation of tax.. ..
- future realised capital gains.....280
- indexing thresholds..
- timing
- unrealised gains....
- valuation evidence

contractors
death, liability for Div 296

L2 N 414, 415
illegal early access....oweeeneeens 34,35
maximum net asset value test,

whether included...eiiiiennnennnd 507
non-arm'’s length income

definition.... 35
Payday Super

- employer requirements............. 295

- not-for-profit
organisations

reform recommendations...........cee... 159
residency requirements for
SMSFS.rtrrtrseneenessessssssssnssssssnsenes 493
restitution, overpaid
CONtribULIONS .. iriierinnnas: 137-139

small business CGT
concessions
- retirement exemption......ccooecc.. 312
SMSF rule changes....34-39, 207-209
succession and estate

{1 ETaTa 1T T [ 26-33
- SMSF trustees, loss of
CAPACILY ovvereeerecrsseenserecssaennes 134,135

unjust enrichment
unrealised gains....

140, 141
278,292,295
Superannuation contributions

CGT concession stakeholder:

.315

farm management deposit .240
Superannuation death benefits
death bed withdrawals .31

dependants..
disputes....

income tax withholding
notional estate rules....
revised changes, Div 296

414, 415
superannuation.. ... 26-33
superannuation proceeds trusts.... 340

Superannuation funds

financial advice fees ... rciscceruunns 7
Superannuation guarantee

definition of “employee”............ 10, 111

Superannuation guarantee charge
not-for-profit organisations.....201, 202
Superannuation proceeds trusts

death benefits.....civineccisnnnns 340
“death tax” ... meenecsessenssssssasssennes 340
“look-through” tax

treatment

outside terms of a will

sole minor beneficiary
Superannuation test........ecinnens
SuperStream

not-for-profit organisations.

Suspicious matter reports..

T
Tasmania
land tax legislation and revenue
rulings 455, 456

powers of attorney, foreign
jurisdictions
primary production concessions.....
primary production definition.....

Tax administration

restitution for errors
taxable payments reporting
system data....reiececeninenninns 493
Tax advisers
assisting clients with tax
uncertainty . 19-24, 87-92
role in tax governance.....o.. 87,88
Tax agent registration
caution to fit and proper
person .166-169, 229, 230
sanctions rules ..

termination ...
- stay of deciSions.....eeceeeceens 7,8
Tax agents
lack of disclosure by clients.............. 229

record-keeping obligations........... 62-66
sanctions and
registration...... 58, 166-169, 229, 230
Tax avoidance
Commissioner’s opinion, fraud or
VASION coovueecrsmssessssssissssssssssssssssnsssssns 497
Tax benefit
obtaining, onus of proof
personal services
businesses....

61-263, 265

Pt IVA schemes.
Tax compliance
ATO resources.. .23,24

large businesse: 62,163

reducing red tape 27,294, 295

rental properties.......cc.... 366,430, 431
Tax concessions — see also Small

business CGT concessions

not-for-profit organisations......195, 196
Tax debts

departure prohibition orders....366, 367
Tax disputes

litigation
alternative dispute
resolution
appeals
confidentiality
evidence........
general interest charge.
- legal costs
- legal representatives.
- penalties
— Precedent.. eeeeseessssenanenns
- procedure...
- timing issues..

Tax education
ATLOO1 CTA1 Foundations Dux Award

- Jacob Pantlin....cieisennns 504
ATLOO4 CTA2B Advanced Dux Award
- Ryan Attard... 307

ATLOO7 Advanced Superannuation
Dux Award
- Michelle Hunt.
ATLOO8 Tax for Trusts Dux Award
- James Dawson .....ceeunnnnns 443

374
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ATLOO9 Corporate Tax Dux Award,
study period 2, 2024
= Clara Ti0 cveueesessssnesssssssnsssssnsnssnns 15
ATLOO9 Corporate Tax Dux Award,
study period 3, 2024
- Sherry Cummins..
CPD events... .
CTA1 and CTA2A Dux Awards
- Lloyd Miller.
CTA1 Foundations Dux Award,
study period 3, 2024

- Emily Greer.. 122
CTA2B Advanced, Tax for Trusts
and CTA3 Advisory Dux Awards
= Carrie TaN....cssssesinneens 234
Tax evasion
GST 113,114
residency, amended
aSSeSSMENTS...eecrerrereersennens 8,9, 67-69
Tax file numbers
deceased estate.....eneeeervsisnnnnnns 517
trust beneficiaries ....eeeceerrsrsnnnee 365

Tax liabilities

departure prohibition orders
general interest charge....
self- nent 4,5
vulnerable persons.
Tax Ombudsman
general interest charge, ATO

366, 367

management.. . 489
recommendation
WOTK PlaN coeeeeecreeereecresscnnssenseeesssensene 58

Tax practitioners
ATO SCam WarNing...ceeecesseesseseenes 6,7
dealings involving related

parties
family trust distribution tax, risks......... 2
professional development.......... 156,157

reasonable care ....156, 231-233
record-keeping obligations..
tax time loans
UPSKIllING eeeeererneernereermserreseesssserssssssssnees

Tax Practitioners Board
2026 compliance priorities............... 367
appeal pending
client identification obligation.......... 6,7

confidentiality orders.
information sheet
tax agent registration

termination.....
tax time loans..

Tax reform
Art of Tax Reform Summit ................ 294
effects of 50% CGT
discount...............
family trust distribution tax
FBT 397
Federal Budget 2026-27.........490-492
“good tax” design criteria
need for
Productivity Commission
recommendations....
Roundtable discussions,
The Tax Institute
recommendations........... 158,159, 292,
294,490

Tax refunds
GST @VaSiON uuvrrecrssssesicssssssenenns 13,114
Tax residency — see also Corporate
tax residency
amended assessments,
evasion

deceased estates

individuals

tax reforms .
Tax returns

failure to keep records .......coeccuveecunene

lodgment, deceased estates

long service leave benefit.....

Tax schemes
property development
arrangements.....
tax shortfall penalties......eeneenes 21

Tax shortfall

penalties.............. 20, 21, 89, 91,434, 435
Tax time loans
tax practitioners....nsecencrsecnenes 59
Tax treaties — see Double tax
agreements
Tax uncertainty
amended nents 20
assessing uncertainty ... 21-24
ATO
- early engagement with........... 90, 91
- private rulings .....ceeeeeneees 88-90
cause: 224,225

ng rise to..

high-risk arrangement:
large corporations.....ceeseeeseeees
litigation
need for reform

FISKS cvvvvereersesessesessssssssssssssssiss 20, 21, 88, 89
superannuation balances above
$3M, 15% taX coveveevessesssnsnsssnenns 207-209

tax adviser roles
- assisting clients.......... 19-24, 87-92
- tax governance

Taxable payments reporting

system 493
electronic lodgment .......coccneciuncnns 490
Taxpayer alerts
tax uncertainty.... 23
Technology royalties 264
Tenants in common
co-ownership, letting residential
premises. 370-373

Termination of employment

genuine redundancy.......... 495, 496
Terrorism financing

requlation of professional

SEIVICES wurmmnnrrrrssnissssssnsssssassesisnns 444-448

Testamentary discretionary trusts

cross-border transactions......204-206

foreign beneficiaries, estate

PlaNNING cooereeeereeecenereseeenancenae 204-206
Testamentary trusts
deceased estates......vernnnnns 18-121
The Tax Institute
advocacy. 222,292,360

Case for Change.
Community Achievement
Awards.
CPD event
CPD requirements.
family trust distribution tax....
Federal Budget 2026-27.
Incoming Government Brief: June
2025 2,56,492
Institute of Public Accountants
proposal 428,429, 491
local engagement..
member consultations.
new governance structure .
professional developmen
submissions to

56,111

- Board of Taxation

- NSW Legislative Counc|

- Productivity Commission....56, 158

Tax Academy 293

tax reform recommendations 158,

159, 292, 490, 491

technology Upgrades....eeens 223
The Tax Summit

2025...

volunteers

Thin capitalisation
independent review ... 433
Timing issues
better targeted superannuation
CONCESSIONS coovvuenerrsssensrsssssssssssssssssses 280
CGT commencement............... 500-503

input tax credits
time-barred .. 435,436
objections, extension of time to

lodge

tax dispute litigation
tax uncertainty

Total superannuation balance
above $3m
- major changes to Div 296
tax 295
- new tax on
€arningS...ees 34-39, 207-209
- revised changes to Div 296
L= 413-415
Trade debtors
family farm restructuring.......... 251,252

Trading stock

deceased estates....cciisnnnens 525
private use, Value.....cceerecunreceunnens 299
transfer
- as part of business
restructure. e 245,312

disposal “outside the ordinary
course of business”
election for reconstitution of
PArtNErshiPS..occeeeeserseeessssersenens 249
precluded assets ......ouemeeunees 246
small business restructure

roll-over

Training — see Education and training
Transaction costs

small business CGT concessions.....509
Transactional documents

legal professional privilege................ 447
Transfer duty

characterisation of transaction........ 260
Transparency

ATO Vulnerability Framework

large corporations

Travel expenses

reasonable amounts........cccceeuunnn. 58,59
Travel restrictions

Covid, residency.....cencrsecennn.60, 61

departure prohibition orders....366, 367
Travelling overseas

Higher Education Loan Program

Trust beneficiaries
children and SPOUSES ....cwuuervereereseneene 381
death of
excluding or changing..
foreign residents.
income definitions........ccoeeeevuvunee
non-residents, estate

planning
tax file number reporting
trustee issues
unadministered estate:
widows/widowers..

Trust deeds

administrative powers .......ccceeeeees 383
beneficiary and trustee
ISSUS coeerrsrsssssssseensessessssssnnes 380, 381

capital beneficiary clauses.....382, 383

charitable trusts .386
default distribution clause......382, 383
drafting issues after
[ 1oV} 10T R 387-391
- court approval for
Variation .. 388-391

- judicial advice on
interpretation
- powers of amendment.
- rectification
guardians and appointors
= CAPACHY crveereererreseenaseessssenssssssssenes 379
- non-existent/wrong clauses.....379
- succession and estate
PlanNNiNG .. ceccencianscnnenee
powers of amendment
preparation..
SMSF death benefits
streaming iNCOMe........coueveureermecrnnnns

Trust distributions
intergenerational wealth transfer

- failed distributions............ 321-323
- trust-to-trust
distributions.....ceccccuuenencenns 318, 319
Trust income
definitions 381,382

Trust-to-trust distributions
intergenerational wealth

transfer.erssisianes 318, 319
Trust vesting
EE17Ze 11 [13 T ORI 319-321
extending dates.....iinecenns 389, 390
Trustees
o [<T 14 T SO 526, 527
non-widely held trusts............ 536-539
obligations

powers of court to vary trusts
SMSFs, structural review ...t

Trusts
administration systems......cccocccueeeees 365
appointors and guardians......... 376-379
corporate beneficiaries

- Div 7A loans
- unpaid present entitlements,
[ S P 143-145
deceased estates....ienenrisinnns 526
family trust distribution taX........ceeceuen. 2

non-widely held, franking

powers of court to vary..
Turnover threshold

tax reform recommendations.......... 159
U
Uber drivers

PAYTOI E@X werreeereenrereermeenreeennaeresseenaenees 296
Ukraine

Australia-Ukraine DTA...............ccuuumnne 298

Unborn beneficiaries
non-widely held trusts 538,539
Uncertain tax positions — see Tax
uncertainty

Uniform evidence law ...
Unincorporated beneficiaries

non-widely held trusts.............. 538,539
Unit trusts
ATO
- non-arm’s length income......98, 99
- valuation guidelines ........cccceeeeeuneee 37
United Kingdom
Australia-UK DTA.....cccooueemmnennerrrrrrrnnne 463
FBT. 398
testamentary trust beneficiaries,
estate planning....ceceereeeesennes 204

United States
testamentary trust beneficiaries,
estate planning.....cccernneccinns 204
Unlisted securities
ATO valuation guidelines...
Unpaid present entitlements
ATO POSItioN coueceeeecrmerrerecrmseresseennaeees 493
capital gains issues
- corporate beneficiaries......143-145
- release, waiver or
assignment
- whether CGT assets.
Commissioner’s appeal
Div 7A loan issues....53, 57, 73-79, 295
family farm restructuring ........ 252,253
small business CGT

CONCESSIONS coovvurerrrrrnsensssssesnneses 509, 510
Unpaid tax
departure prohibition
orders.... 366, 367

non-deductibility of interest..... 161,162
Unrealised gains

superannuation ... 295, 414, 415

superannuation earnings......... 278,292
Unrelated clients test

personal services business........ 176-178
Used primarily

primary production businesses....... 455
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v
Valuation — see also Market value

SMSF aSSets nereeerrrssssnsesseenennns 36, 37
Vesting dates

LLVES £ 318-320, 389, 390
Victoria

foreign land tax surcharges...463-466
land tax legislation and revenue
TUIINGS eoereerereeseensneessssensaensasennes 455, 456
powers of attorney, foreign
JUFISAICHIONS e
primary production concession
primary production definition

Voluntary disclosures
engagement with ATO

Vulnerable persons.. .530, 531

w

Wait and see rule.... .318, 319, 322

Wealthy groups
ATO compliance focus ............. 298, 299
Western Australia
land tax legislation and revenue
rulings.
powers of attorney, foreign
jurisdictions "
primary production concessions....458
primary production definition.......... 453

Widows/widowers
trust beneficiaries .....nncenns 381
Wills
cy prés doctrine.
estate administration
gift-over clauses
life estates
Pareto principle.
right to occupy dwelling
stamp duty issues.
Windfall tax.
Withholding tax
income tax, death benefits..
PAYG, financial advice fees.
royalties, intellectual property......... 163,
164, 257-261, 265, 296
Work in progress
deceased estates......erncciunnans 525

113,434, 520
118-121

Work-related expenses
proposed instant tax

deduction ... 295, 296, 490, 493
Work vehicles
FBT. 427
z
Zone tax offset ... 531
Legislation

A New Tax System (Goods and
Services Tax) Act 1999 ...126, 127, 251
PtIVC 164
$9-20
s40-35
s 40-160 .
s 40-165(1) ..
s 40-165(1)(c)
s 40-165(4) ...
s93-5 ..
s 115-30
S 1951 crssssssssmsassssssssssasees
A New Tax System (Goods and Services
Tax) (Frequency of Fund-raising
Events) Determination 2026 .......... 495
A New Tax System (Tax
Administration) Bill (No. 2) 2000 ...24
Acts Interpretation Act 1901
s15AA 501
Administrative Appeals Tribunal
Act 1975
s 41(2) 7
Administrative Decisions (Judicial

Review) Act 1977 .. 5,273
s 3(1) 277
s 5(1) 277
Sch1 273

Administrative Review Tribunal
Act 2024

S 20(2) wurrrmreenenneneesssssssmssasiessessssssssssaees 277

s32(2) 7

s 49

s52

s 54

s172 ..

s 174(1)

STTA(2) cocveeeneeneersssssmssnsssssesssssssssssnns 277
Administrative Review Tribunal and
Other Legislation Amendment Bill

2025 298
Administrative Review Tribunal Bill
2024 277

Anti-Money Laundering and
Counter-Terrorism Financing Act 2006

S 6 s 444, 445
s41 448
s 242 448
s 251 445

Anti-Money Laundering and
Counter-Terrorism Financing
Amendment Bill 2024 ................... 445

Australian Apprenticeship Support
Loans Act 2014

s 47A 85
Australian Charities and Not-for-profits
Commission Act 2012 .........ccveeevuunne 191

Australian Securities and
Investments Commission Act 2001

s19 448
Biodiversity Conservation Act 2016
(NSW) 412
s 5.10 408
5 6.21(3) .

Code of Federal Regulations (US)
26 CFR (2025)
- §301.7701-7
Commonwealth of Australia
Constitution Act
S B1([1) covveremmennenseseessnsssssnsnsenssssesssssssnnes
s 51(xxix)
s 51(xxxi)
s 75(v)
S 109 essssssssssnnsennenees
Construction Industry Long Service
Leave Act 1983 (Vic) ...
Conveyancing Act 1919 (NSW)

s 24 121
s 25 373
S 66G(1) orrrrereenneeeererssssaseseeesensssssssenen 324

Corporations Act 2001 ...... 180, 191, 209,
323,500, 534

A 0 R, 440
s 201D 136
s 201F 131
S 20TF(2) orrerrenersssnesssisnnens 130, 529
s 295(3A) .. 191,192
s 295(3A)(a)

s 766B

s 1070A(3)(a)
Crimes Act 1958 (Vic)
s
Criminal Code Act 1995 ..
Disability Services Act 1986
s 8(1)
Duties Act 1997 (NSW) .
Ch4

= Pt3 csinnan

s8

s 8(1)(a) ..

s 8(1)(b) ..

s 8(1)(b)(i) .. 119,120
s 8(1)(b)(iii) .119-121
S B(1)(D)(IX) wverrrrrrrrrerrrrsnrensrrrnenes 118-120
s 147 120
s158 120
s 158A 120
s 159 120
s 274 .457,462
s 274(4A)

Duties Act 1999 (ACT)

S 6 st 453, 457

s 230 457
Duties Act 2000 (Vic)

s 3(1)

s 69AA to 69Al

s 69Al

S 282A oo
Duties Act 2001 (QId)

s 96 to 107

s 246J ..

s 688 468

el T 452, 457
Duties Act 2001 (Tas)

s3 453

s 30 457

s 30E 457

593 457

s225 388,457,462

5226 .. 457,462

$226(4) . 462
Duties Act 2008 (WA)

$ 9910106 ertreeeerrrnanas 457

s101A 453

s 104 462

Duties (Intergenerational Rural
Transfer Guidelines) Determination
2017 (No 1) (ACT)

s5 462
Evidence Act 1995 274

s 140(1) .. 439

s140(2) .. 439
Fair Work Act 2009 .........cessenecncns 110

s15AA m

s 15AA(1) 11

s 15AA(2) .
Family Law Act 1975 ... 30

s4

ST s

s 79(1)(d)

s79(4) .. 212
Family Trust Distribution Tax

(Primary Liability) Act 1998 ... 295

Federal Court of Australia Act 1976

S 20(2) wurrrrereeneeneessssssssmnsnsssessssssssssiseens 277

s 21 273

s 24 274

EC T 7Y€ 277

s 43(1) 277
Federal Court Rules 2011

r1.39

r36.03(a) ..

Finance Act 2005 (India)

Foreign Acquisitions and Takeovers

Act 1975 ..

Fringe Benefits Tax Assessment Act
1986

Pt XII

s 8A

S AT s

s 57A
s58

s 58P

s 58ZE
s59

s 65A
s132

s136(1) ..

s 137(1)

s 137(1)(a)

s 137(1)(b)

(c)

(d)

s 137(1)(c)(i)
s 137(1)(d
s138B

Guardianship and Administration

Act 1990 (WA) ..cccrvsvsssnsnsnieens 48
Pt9
s102
5104 ..
s104A .
S T04A(2) oerersrssssssssesessessssssssssssanns 47
s105 48

Guardianship and Administration
Act 2019 (Vic)

s 50 379
Higher Education Support Act
2003 81
Pt4-2 81
s 3-1 81
S 36-10(2)  oveereeeeremrssssssensssssessesssssssanaens 85
s 87-1 81
5 96-1 81
S 137720 ceeeerrersssssnneesessssssssssssannens 83
s140-5 85
5148-3 85
S 15418 orsssssnmnssssssssssssnnnaens 83
Income Tax Act 1961 (India)
STT(2)  eoeserrereescseemssssssssssesssssssssssssssasnens 400
Income Tax Act 2007 (NZ)
s RD 26(1)
SN0 Q2T DT{) (1) R — 400
Income Tax Act 2007 (UK)
s 475 206
s 476 206

Income Tax Assessment (1936 Act)
Regulation 2015
reg 14 471
Income Tax Assessment (1997 Act)
Regulations 2021
reg 31-15.03(1)
reg 31-15.08(1)
reg 302-200.01
reqg 302-200.02
Income Tax (Earnings and
Pensions) Act 2003 (UK)
s 201 400
Income Tax (Pay As You Earn)
Regulations 2003 (UK)
reg 61A ..
reg 61B ..
reg 69A
Income Tax Rates Act 1986 ...
Income Tax (Transitional
Provisions) Act 1997
Subdiv 40-BB .. 496
5 296-1(3) .
s 328-180 ..
s 328-181 ..
Internal Revenue Code (US) ... 204
26 IRC (1986)
= §BT8 rrerrenienessesesssssasainisesesss 206
International Tax Agreements Act
1953 463
s 3(1)
s5
s5(1) .
s5(3) . -
Interpretation Act 1987 (NSW)
s 21 454
ITAA36
Pt il
- Dive ..
- Div 6E
- Div7 ..
- Div7A .53, 57, 58, 73-79, 143,
159, 161,186, 225, 228, 239-241, 247,
251, 295, 320, 366, 461, 469-4T1, 490,
493, 506, 512, 516, 523, 528

- Div8
Pt IIIA
Pt IIIAA
- DiviA .
PtIVA . .20, 89,113, 161,172,180,
181,183-187, 250, 256, 257,
261-263, 265, 271, 275, 365,
366, 434, 490, 492, 510
Divi152 .. .. 238
Subdiv EA . 74,79
10} R— 67,191,193, 258, 259, 471
s 21
s 21A
s 23AH
s 26(e) ..
s44
s 47
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206, 524
144,383
s 9710 99A . ..204
s 97(1) 381
s98(3) .
s99B ..
s100A ..
s 102AG
s 102AG(2)
s 102AG(2)(c)(v)
s109C
ST09C(4) wvoreereeeersssisssassssssssssssssssenes
s 109CA
s109D ..
s 109D(1) .
s109D(3) ...
s 109D(3)(b)
s 109D(3)(d)
s 109E
s 109E(5)
s 109F
s 109F(1)
s 109F(1)(a)
s 109F(8)
s 109G(3)

204, 206, 524, 525
78,79

.. 341

.75,79,143, 469, 471, 523
58,75, 469
.. 74,75,79, 247

s 1T09N(1)(b)
s109R ..
s 109RB
ST09S  correreereerersessssssssssssessssssssssssssssnaens 254
s109T 161
s 109U
s 109U(1)(a)
s 109U(1)(c)
s109UB ..
s109W
s 109W(3)
s109XA ..
s 109XA(1) ..
s 109XA(2) .
s 109XA(3) .
s109XB ..
s 109Y
L0174 0
s128B(2B) .
s 160APHD .
s 160APHE .
s 160APHG(3) ..
s 160APHG(4) ..
s 160APHG(4)(a) ..
s 160APHG(4)(b) ..
s 160APHJ ..
s 160APHL ..
s 160APHL(7) ...
s 160APHL(10) ..
s160APHM ...
s 160APHN(2)
s 160APHN(5) ..
s 160APHO .
s 160APHT ..
s 160APHT(1) .
s 160APHT(2)
s 160APHU(1)
s 160L

s160ZH(12) ...
s160ZH(13) ... .
ST60ZH(14) oooveveeeersessessesscsssssssssssnnes
s 167
s 170 8
s170(1) ...
s 170(10AA)
s177C(1)(bc) ..
s177C(1)(Q) ...
s 177C(2)(a)
s177CB ...
s 177CB(3)
s 177CB(4)(a)(i)
s177J
s177J(1)(a) .
s177J(2) . .261,263
S 260 orvreereereeeessesssssssssessesesns 172,180, 365
s 262A 62

A -
$ 273(2)(a) 0 (f) ovvvvvreerrereeeeeneererssssnnnne
s 318

Sch 2F
- $272-60(1)(a) ..
ITAA97

Pt 2-42

Pt3-1 .. 20,143,144, 303, 305
Pt3-3 . 303
Pt 3-30 .43
Div 31 .. .401, 402, 404, 406
Div 40 . . 246,496
Div 43 . .366,496
Div 84 172
DIV 84 10 DIV 87 eoveeeerrsrsrsrsrrins 172
Div 85 . 173,179
Div 86 . 73,179, 365
Div 87 173
Div 121 62
Divi22 .. 249, 310, 312
Div128 .. 13, 205, 520-522
Div 149 ...

Div152 . . 241, 243-245, 249,

309-312, 367, 373, 407,408, 506
Div152-C

Div 296 ...
Div 392 ...
Div 615 ...
Div 775 ..
Subdiv 30-B
Subdiv 86-B
Subdiv 115-C .. .392,524
Subdiv 118-B .. 93,95, 373
Subdiv 122-A .238, 241, 245, 247,
249, 311, 312
Subdiv 122-B ..238, 245, 246, 312
SUbdiV124-M .iicccesssinsnnnns
Subdiv 124-N
Subdiv 149-B
Subdiv 152-A 243,309
Subdiv 152-B .243, 244, 309, 310
VLo [\ Y- o —— 243,244,309,
310, 314
VLYo [\ -2 o E— 243,244,309,
310, 315
Subdiv 152-E . 243, 244,309, 310
Subdiv 207-B ..392
Subdiv 302-B .33
Subdiv 302-C .33
Subdiv 328-D ... ..246, 247
Subdiv 328-G ... 238, 241-245, 249,
310-312
Subdiv 385-F
Subdiv 385-G
Subdiv 768-G
Subdiv 815-E
Subdiv 900-B
s4-5
s 6-5 ...19, 20, 89, 404, 407, 412, 525
s 6-10 517
$8-1 e 19, 89,179, 345, 404, 407,
413,431,439, 441, 496
s15-2
s15-2(1)
S 1550 weeeeererssssnsnseneessssssssaneene
s 20-20(2)
s 25-5
s 25-5(1)
s 25-10
s25-35 ..
s 25-95(3)
s 26-5
s 26-5(1)(a)
s 26-5(1A) .
s 26-31 ..
s 26-50 ..
s 26-50(1)

s 26-50(3)(b)(ii)
s 26-55 ..
s 26-102
s 30-248(3)
s 30-248(4)
s 30-249 ..
s 31-5
s 31-5(1) to (4)

TR 02 () T — 406
s 31-5(5)

s40-25 .. .
s40-285 .. ..246,529
s40-295 529
s 40-300 529
s 40-340 245, 247, 251, 312
s 40-340(1) 246, 247
s 40-340(2)(b) 246
s 40-340(3)

s 40-345

s 70-10 ..

s 70-10(1)(b) .

$70-80(1) ..

s70-80(3)

s$70-90 ....245, 246, 251, 254, 311, 312

s 70-95 ...254
s 70-100 . . 238, 245, 249-251,
254,312
s 70-100(4) ...251,254
s 70-105 ..525,529
s 70-105(7) 529
s 83-130 495
s 83-175 495
s 83-175(1) 495
S 84-5 ottt 173,187
s 85-5
s 85-10

s 85-10 to 85-25
s 85-15
585-20 ..
s 85-25 ..
s 85-30 ..
s 85-35 ..
s 86-5(2)
586-10 ..
s 86-15 ..
s 86-20
s 86-30
5 86-60 ..
s 87-5
s 87-15
LT 1T
s 87-18(1) ...
s 87-18(2) ..
s 87-18(3) ..
s 87-18(4) ..
s 87-20 ..

s 87-20(1) ..
s 87-20(1)(a)
s 87-20(1)(b)
s 87-25(1)
s 87-25(2)
s 87-25(2)(a)(i)
s 87-25(3) .
s 87-30(1) ..
s 87-30(2) .
s 87-60 ..
s 87-65(1)
s103-10 .
s104-5 ..
s104-10
s104-10(5)(a)
s104-20
$104-25
s104-35 ...
5104-35(2)
$104-35(3)
5104-47
s104-47(1)
$104-47(2)
s104-47(4) ...
s104-47(6) ..
s104-47(7) ...
s 104-75(1)
$104-110 ..
$104-110(1) ...
$104-110(2) ..
s104-165 ...
$104-215 ..
$106-50 ..
s108-5 ..
$108-5(1)
s108-5(1)(a) .
5108-5(1)(b) .

.304, 412, 501
500-503

(02 R )
5108-5(2)(a)
s108-7
$108-20(1)
5108-55
$108-55(2)
5108-55(2)(a)
$109-5(2) ..
s110-25 ..
s 110-25(2)
s 110-25(4)
s110-35 ...
s112-20
s 112-20(1)(a)(i)
s 112-20(1)(a)(ii)
s 112-20(3)
s112-25 ...
s 112-25(4)
s115-10

s 115-25

s 115-25(3)(a)
s115-30 ...
s115-105 ...
s 115-115(3)
s115-215 ...
s115-228 ..
s 116-20(1)
s 116-20(1)(b)
s116-30
s 116-30(1)
s 116-30(2C)
s116-105 ...
s118-20 ..
s 118-20(1A) .
s118-37 .
s 118-115
s118-120 ...
s 118-120(5) .
s 118-120(6) .
$118-130 ...
s118-145 ...
s 118-190 ...
s118-192 ...
s 118-195 ...
s 118-195(1)
s 118-200
s 118-200(2)
s118-205 ..
s118-300
s122-15 ...
s122-20 ...
s122-20(1)
$122-20(3) ..
$122-25(1) ..
$122-25(2) ..
$122-25(3) ..
$122-25(5) ..
$122-25(6) ..
$122-25(7)
s122-35
s122-37
s122-37(3)
s122-40(1)
s122-45 ..
s122-45(1)
$122-50 ..
s122-55 ..
s122-60
s122-70
$122-70(3)
s128-10
$128-15 .
s 128-15(3)
s 128-15(4)
$128-20
s 128-20(1)(d)
5 128-50(1)
$128-50(2)
5128-50(3)
s149-15(4)
5 149-15(5)
s 149-20(2)
s 149-30(1)
$149-30(2) ..
s152-10(1)(a)

520, 522, 529

.518

...305
305, 306
243,309, 404
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s 152-10(1)(b)
s152-10(1)(c) ...
s 152-10(1)(d) ...
s152-10(2) ..
s152-12
s152-20 .
s 152-20(1)
s 152-20(1)(a)
s152-20(1)(b) ...
s152-20(2)(a) ..
s 152-20(2)(b)(i) ..
s 152-20(2)(b)(ii) .
s 152-20(2)(b)(iii)
s 152-20(2)(b)(iv)
s152-20(2A) .
s152-30 .
s152-35 ..
s 152-40
$152-40(1)(b)
s152-47 ..
s152-80 .
s 152-105
s152-110 .
s 152-110(1)(d)
s 152-125
s152-125(2) ..
s152-125(3) ..
s 152-305(2)(b)
s152-310 ...
s 152-315(5)
s152-320 ...
s 152-325(1)
s 152-325(1)(a) .
s152-325(2)
s152-325(3) .
s152-325(4) .
s152-325(5) .
s 152-325(7) .
$152-325(8) .
s165-205

s 207-58 .
s 207-145 ..
s 207-150 ...
s 207-159

s 290-150(4)(b)
s 290-550(3)(a)
s 290-550(3)(a) to (f)
s 291-20 .
s 291-265
$292-100 ..
s 292-100(1)
s 292-100(4)(b)(i)
s 292-100(4)(c)
s 292-465
s 295-490(1) .
s 295-545
s 295-545(2A)
s 295-545(2A)(b)
s 295-550
s 295-550(1) ..
s 295-550(1)(a)
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GIVING BACK TO THE PROFESSION

Giving back to the profession

The Tax Institute would like to thank the following presenters from our March CPD sessions.
All of our presenters are volunteers, and we recognise the time that they have taken to prepare
for the paper and/or presentation, and greatly appreciate their contribution to educating

tax professionals around Australia.
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