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Tax News – at a glance
by TaxCounsel Pty Ltd

July – what 
happened in tax? 
The following points highlight important 
federal tax developments that occurred during 
July 2026. A selection of the developments is 
considered in more detail in the “Tax News – 
the details” column on page 45 (at the item 
number indicated). 

Minimum discretionary trust tax rate
Treasury has released a consultation paper on the 
2026–27 Budget proposal to introduce a 30% minimum 
tax on discretionary trusts with effect from 1 July 2028. 
See item 1.

CGT reforms: arrangements for 
innovative start-ups
Treasury has released a consultation paper on the 2026–27 
Budget proposal to make changes to CGT for investments in 
start-ups. See item 2.

2026–27 Budget measures now law
Amending legislation which gives effect to a range of the 
2026–27 Budget tax initiatives (including some of the 
changes to CGT and the negative gearing changes) is 
now law. See item 3.

Expansion of TPB powers 
An amending Bill that was introduced into parliament on 
2 July 2026 contains amendments which, when enacted, 
will amend the Tax Agent Services Act 2009 (Cth) (TASA09) 
to include new and expanded regulatory penalty powers for 
the Tax Practitioners Board (TPB). See item 4.

Bendel case: decision impact 
statement
The Commissioner has released a decision impact 
statement in relation to the recent majority decision of the 
High Court in the Bendel case (FCT v Bendel [2026] HCA 18). 
See item 5.

Division 7A: benchmark interest rate
For the 2026–27 income year, the Div 7A benchmark 
interest rate for private companies with a regular 30 June 
accounting period is 8.77%. See item 6. 

Anti-money laundering and 
counter-terrorism financing laws
From 1 July 2026, Australia’s anti-money laundering and 
counter-terrorism financing (AML/CTF) regime, regulated 
by the Australian Transaction Reports and Analysis Centre, 
was expanded to cover higher-risk services provided by 
certain industries, including the accounting sector. The TPB 
has released a factsheet that outlines the changes, including 
how the AML/CTF framework interacts with the TASA09. 
The factsheet highlights where obligations overlap and 
provides practical guidance on steps that tax practitioners 
can take to assess and manage risk.

CGT improvement threshold 
The CGT improvement threshold for 2026–27 is $194,165.

Morton case
The Commissioner has released a decision impact statement 
in relation to the Full Federal Court’s decision in the Morton 
case (FCT v Morton [2026] FCAFC 31) in which the Full 
Court affirmed a decision at first instance that the taxpayer 
had not ventured a farming property into a profit-making 
venture and was not carrying on a business of property 
development. 
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President’s 
Report
by Tim Sandow, CTA

Tax reform has been the hot topic of this year, which is a 
welcome change of pace for the Institute and its members. 
We have long advocated for tax reform to be on the 
national agenda and for it to be considered carefully and 
holistically as one of the major contributors to our economic 
environment.

We recently spoke publicly about the changes made to 
discretionary trust legislation. I won’t rehash our concerns in 
full here, but this is illustrative of the wider problem around 
tax reform versus simple change to tax legislation.

Trusts are an enormously important part of our tax system 
and the work many of our members do. It’s crucially 
important that we are able to improve trusts legislation. 
However, the approach of changing this one part of trusts, 
without addressing broader trusts legislation, undermines 
the effectiveness and any benefits that the change 
may bring.

As we have long said, there is a difference between tax 
reform and simple changes to tax legislation. And that 
difference is of utmost importance to our tax system and 
the lives of every Australian.

In 2021, The Tax Institute published its landmark report, 
the Case for Change. The creation of this report brought 
together expertise from our membership and our Tax Policy 
and Advocacy team to outline technically sound pathways 
for tackling system-wide reform. Not simple changes, but 
true reform.

On trusts, the Case for Change said this:

“The taxation of trusts has been clearly problematic 
for some decades. Many of the problems emerge from 
interactions with other parts of the tax law, in fact, most 
of the issues surrounding trusts have emerged because 
of changes to other parts of the tax law. In addition, 
to address perceived and actual avoidance, the ATO 
has often adopted positions that go beyond accepted 

Reforming trusts: 
an ongoing 
conversation
President Tim Sandow shares relevant reform 
insight from the Case for Change.

principles of trust law, in the process creating even 
further issues.

A new approach is needed to address these various 
issues and reduce the complexity and compliance costs 
that arise not just from the fundamental problems 
that have been identified, but also from the additional 
reporting that has been placed on all trustees in an 
attempt to deal with some minority cases and issues.” 
(emphasis added)

The complexity of trusts legislation and the issues created 
by a complex and interconnected tax system are not 
addressed by the recent, piecemeal changes, no matter 
how headline grabbing.

And with that, I’ll leave you with one final though, also from 
the Case for Change: 

“Rather than paper over complexity, it might be better 
to address the fundamental complexity so that it is 
not necessary to use some of the revenue collected 
in simplifying the user experience. If the system is 
simplified, less will then need to be spent trying to 
create the appearance of simplicity.”
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Educating regulators and 
government
Our tax system is complex and it touches nearly every part 
of Australians lives. But the people setting tax policy are 
often not the same people working alongside taxpayers and 
the tax system day to day. 

The Tax Institute seeks to bridge that gap, and to ensure 
that our regulators and policymakers are fully informed 
of the system-wide implications of their policies, and 
the technical considerations that sometimes only 
subject-matter experts can spot ahead of time. This role 
as an educator to policymakers and administrators is vital 
in ensuring the effective, fair and efficient running of our tax 
system, and in improving the tax system to the benefit of 
all Australians.

The dedicated volunteers on our National Technical 
Committees and State Tax Committees provide significant 
support and insights in these efforts.

Educating the wider community
Last but most certainly not least, it’s vitally important 
to educate the wider taxpayer community about the tax 
system — how it supports them, their role in the system, 
the impact of changes not just on them, but on the entire 
community.

It’s only when people care about the tax system that 
there will be fertile ground in which to sow the seeds of 
change. And it’s only when people are educated about the 
importance of the tax system that they will care. One of our 
most important roles as the home of tax is facilitating this.

In January 1943, a conference of ATO officials sat down to 
work out the details of new legislation that would shape 
Australia’s income tax system for decades to come. One 
crucial outcome of this legislation was the registration of 
tax agents.

Later that year, a group of those tax agents came together 
to establish The Tax Institute, then the Taxation Institute 
of Australia, with the aim of educating tax professionals 
and improving the position of tax agents, tax law and 
administration. 

More than eight decades later, our membership of over 
9,000 includes tax professionals from commerce and 
industry, academia, government and public practice 
throughout Australia. Our vision of tax education has 
evolved over the decades and expanded to encompass more 
than might have been imagined back in 1943. In particular, 
our advocacy work and our position as a trusted contributor 
to the tax policy conversation in Australia expands our 
mission significantly. 

Today, our educational work falls under three broad 
categories.

Educating the tax profession
We are committed to providing quality education to all 
practitioners working with the tax system — members and 
non-members, seasoned professionals and those new to tax, 
accountants, lawyers and business owners. 

The Institute has long been known for its commitment to 
high-quality tax education through our structured learning 
courses (the pinnacle of which is the Chartered Tax 
Adviser program), our resources and insights for the tax 
community.

As the needs of modern learners have evolved, we have also 
introduced our Tax Academy microcredentials to ensure 
that tax practitioners can continue to access tax technical 
education that’s relevant and practically applicable to their 
modern careers.

Education beyond 
the tax profession
CEO Scott Treatt discusses the three key areas of 
education that make up our vision.

CEO’s Report
by Scott Treatt, CTA
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Tax Counsel’s 
Report
by John Storey, ATI

Introduction
The High Court of Australia delivered its judgment in 
FCT v Bendel 1 on 10 June 2026. The case dealt with how 
unpaid present entitlements (UPEs) owing to corporate 
beneficiaries are dealt with under Div 7A of Pt III of the 
Income Tax Assessment Act 1936 (Cth) (ITAA36). Many 
commentators have expressed their view on what the case 
means, its impact on trust and other business structures, 
and whether the case will have any lasting impact in view 
of other integrity measures like s 100A ITAA36 or proposed 
changes to the taxation of trusts. However, this article 
focuses on the administrative process adopted by the ATO 
that led to this litigation, the disruption that that process 
has caused, and whether there might be a better way 
forward in the future. 

Historical ATO view and the Bendel 
decision
As any tax adviser practising at the time will attest, it 
was always assumed that the meaning of “loan” under 
s 109D ITAA36 did not include UPEs owing to corporate 
beneficiaries. This was not only a long-established practice, 
but why else would you need Subdiv EA ITAA36 that 
specifically deals with UPEs if they were “already” loans 
for Div 7A purposes under the definition in s 109D? 

By December 2009, Div 7A had already been in operation 
for over 11 years, and Subdiv EA (or its precursor, s 109UB 
ITAA36) had been operational for almost all that time. Yet, 
in that month, the ATO announced that, indeed, we were 
all wrong. 

In the draft of what ultimately became TR 2010/3, the ATO 
expressed the view that UPEs were loans subject to Div 7A 
unless converted to “sub-trusts” or other remedial action 
was taken. The accompanying PS LA 2010/4 explained 
how the ATO would accept that a UPE had been converted 

Reflections on  
Bendel
Considering the High Court’s landmark decision 
in Bendel and the difficulties caused when the 
ATO changes tax positions without testing them 
in court.

to a sub-trust, offering a series of confusing and arbitrary 
options for how a market return must be paid on a UPE to 
prevent the ATO from imposing Div 7A. This position was 
altered but the essential point — that UPEs were loans — was 
maintained in the later TD 2022/11.

It should be noted that this change in ATO approach was 
not due to any court decision or new legislation. Nothing 
had changed other than (presumably) some changes in 
key personnel at the ATO who took a contrary view to their 
predecessors (and the vast majority of members of the tax 
profession). 

Disruption to private groups and 
their advisers
Even if the overwhelming view of the profession remained 
that UPEs were not loans, taxpayers, especially small family 
businesses, tend not to want to pick fights with the ATO, 
which has rather more resources to litigate disputes. So, the 
profession got busy adopting the various options offered up 
by the ATO to comply with its new view. 

New sub-trust deeds complying with the ATO’s mandates 
were drafted. Many UPEs would now be converted to written 
loans complying with s 109N ITAA36. Both would require 
careful annual calculations on the correct payments to be 
made to corporate beneficiaries. Other taxpayers were 
forced to alter their existing structures, changing the way 
they distribute income or potentially rolling over from a 
trust to a company. The hours of advice needed, and paid 
for, to figure out how to comply with this new regime, over 
the course of 17 years, is incalculable. 

And all of it has proven to be a complete waste of time, 
money and effort. 

Starting with the unfavourable AAT decision in Bendel and 
FCT,2 which was unsuccessfully appealed by the ATO to 
the Full Federal Court and ultimately the High Court of 
Australia, it has now been definitively established that UPEs 
were never loans for Div 7A to begin with (albeit, subject to 
the specific facts of that case).

Considerations for reform 
This sorry saga could have been avoided, and can again in 
future, if the ATO adopts a simple administrative principle 
when faced with such situations: whenever the ATO is 
changing its mind on something or adopting a position that 
is contrary to long-held views and practices, it should only 
change how it administers the law after it has tested its 
views in the courts first. This is especially the case when the 
view in question is not some obscure or discrete issue but 
will have fundamental and disruptive impacts on businesses 
and taxpayers. 

To be clear, this does not mean that the ATO can never 
change its mind or disagree with the majority of the tax 
profession. It clearly must be able to do so. But when 
overturning long-established positions, it should only start 
administering the tax system in accordance with its views 
after they have been tested in the courts. 
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The facts of Bendel were not complex or rare. There would 
be innumerable suitable test cases similar to it which 
could have been chosen back in 2009 to test the issue. 
If fast-tracked to a hearing, a decision might have been 
obtained within a year or so. If the ATO view had been 
vindicated, it could move forward with confidence to apply 
the law as it now saw it. If not, the enormous costs, waste 
and (to be frank) embarrassment that actually ensued could 
have been avoided. 

This approach not only avoids a repeat of Bendel but 
will help uphold the integrity of our tax system. Under a 
predominantly self-assessment model, our tax system 
relies primarily on taxpayer compliance. This in turn relies 
on taxpayers and their advisers having faith that the 
system is fair and will be administered reasonably. This is 
undermined if the ATO is seen to adopt highly controversial 
views that contradict its own past practices, immediately 
begins to administer the law in accordance with this revised 
approach, and uses its substantial resources to issue 
rulings and conduct audits and investigations to ensure 
that taxpayers comply with its new views (whether correct 
or not). 

“�The facts of Bendel 
were not complex or 
rare. There would be 
innumerable suitable 
test cases similar 
to it.”

It also undermines the tax system if the ATO is seen to go 
beyond its role as administrator of laws and becomes the 
creator of them. The rulings process should not be used 
to rectify real or perceived policy defects, that is the job 
of parliament. As the High Court made clear in Bendel, 
parliament had turned its mind to this issue and chosen 
not to treat loans as UPEs. 

Future uncertainty
This issue is not just of past academic interest, but of 
ongoing importance. In TD 2026/D1, the ATO expresses 
the view that a beneficiary of a testamentary trust 
cannot have a “right to occupy the dwelling under the 
deceased’s will” for the purposes of the main residence 
CGT exemption. 

As with Bendel, this view overturns long-established 
practice and is contrary to the overwhelming view of the 
tax profession. As with Bendel, it will be highly disruptive. 
Thousands of taxpayers will require advice and likely require 
new wills and estate documents to be drafted in order to 
preserve a CGT exemption for the house that their future 
beneficiaries might live in. The time, effort and cost that 
this will require will not be caused by a new law or court 

decision, but simply a change in view by certain personnel 
at the ATO. And as with Bendel, in this author’s opinion, this 
changed view has a high chance of being overturned in the 
future by the courts.

Concluding thoughts
TD 2026/D1 is still in draft and the ATO is consulting on the 
matter. We will have to wait and see what the final position 
is. But, if the ATO maintains this view (which is, of course, its 
right), as The Tax Institute has said about the Bendel saga, 
it should not begin to administer the law in that fashion 
without consulting the courts first. 

References

1	 [2026] HCA 18.

2	 [2023] AATA 3074.
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Returning to Sydney this September, 
The Tax Summit is where the profession 
comes together – to learn, connect, and lead.

Experience the pinnacle of tax insights, 
practical takeaways and thought leadership 
addressing today’s most notable tax shifts 
and updates.

Join the biggest tax event of the year.
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Tax News – the details
by TaxCounsel Pty Ltd

July – what 
happened in tax?
The following points highlight important 
federal tax developments that occurred during 
July 2026.

The consultation paper notes that there is an announced but 
unenacted measure from the 2018–19 Budget to bring UPEs 
within Div 7A. The start date for this measure was revised to 
income years from royal assent. The consultation paper is 
seeking feedback on how to implement this measure.

Also, while the matters considered in the Bendel case 
predate the minimum tax on discretionary trusts, given the 
range of trust and private arrangements that it may affect, 
the consultation paper is seeking stakeholder views on any 
interactions between the treatment of UPEs of a corporate 
beneficiary and the minimum tax that may be relevant.

2.  CGT reforms: arrangements for 
innovative start-ups
Treasury has released a consultation paper on the 2026–27 
Budget proposal to make changes to CGT for investments in 
start-ups.

The key questions raised in the consultation paper are: 

	• Does the concession help attract investment to 
innovative start-ups?

	• Do the 10-year age limit and the $50 million turnover cap 
target the right businesses?

	• What conditions should apply to extend the age limit to 
15 years for sectors that take longer to commercialise 
(like biotech, medtech or deep tech)?

	• Are the innovation criteria appropriate?

	• Is the five-year holding period appropriate for long-term 
investment?

	• Is the $10 million lifetime cap set at the right level?

	• Do the transition rules for shares issued before 30 June 
2027 work well?

3.  2026–27 Budget measures now law
Amending legislation which gives effect to a range of the 
2026–27 Budget tax initiatives (including some of the 
changes to CGT and the negative gearing changes) is 
now law.

The following notes, in very broad terms, the enacted 
changes.

	• CGT discount: the 50% CGT discount for individuals, 
trusts and partnerships is replaced from 1 July 2027 
with cost base indexation; 

	• CGT minimum tax rate: from 1 July 2027, there is a 
30% minimum tax on capital gains; 

	• negative gearing: negative gearing for residential 
dwellings is restricted to new builds. The amendments 
require that a person’s net rental losses on a residential 
dwelling used or held as residential accommodation 
are a quarantined amount. Quarantined amounts are 
only available to deduct from net assessable income 
derived in relation to residential dwellings used or held 
as residential accommodation or to reduce revenue 
or capital gains from a residential dwelling. The 
amendments apply to interests in residential dwellings 

Government initiatives
1.  Minimum discretionary trust tax rate
Treasury has released a consultation paper on the 2026–27 
Budget proposal to introduce a 30% minimum tax on 
discretionary trusts with effect from 1 July 2028.

The minimum tax is to only apply to discretionary trusts 
which provide greater tax planning opportunities than other 
types of trusts. The consultation paper points out that 
the current tax framework defines discretionary trusts by 
exclusion — as any trust that is not a fixed trust. The concept 
of a fixed trust, grounded on equitable principles and trust 
law jurisprudence, relies on beneficiaries having “vested 
and indefeasible” interests. That is, guaranteed entitlements 
that cannot be taken away. 

As part of the development of the minimum tax, 
consideration will be given as to how to appropriately 
define a “discretionary trust”. Since the 2026–27 Budget 
announcement, some stakeholders have provided feedback 
that relying on the existing definition of a “fixed trust” may 
result in the scope of discretionary trusts for minimum 
tax purposes being broader than intended. Among other 
issues, the consultation paper is seeking feedback on the 
appropriate treatment of cases such as modern commercial 
trusts, where trustees typically retain powers to change 
entitlements, add beneficiaries or amend trust deeds, 
whether or not those powers are exercised.

Interestingly, the consultation paper refers to the recent 
decision of the High Court in FCT v Bendel 1 which concerned 
a corporate beneficiary’s entitlement to income from a 
discretionary trust. Broadly, the High Court held that a 
corporate beneficiary’s unpaid present entitlement (UPE) to 
trust income is not a “loan” for the purposes of Div 7A of the 
Income Tax Assessment Act 1936 (Cth) (ITAA36). 

Division 7A treats certain payments, loans or other benefits 
by a private company to its shareholder or associates as 
unfranked (deemed) dividends, unless the particular amount 
is repaid or placed on a complying loan agreement. The 
High Court’s decision is contrary to the ATO’s longstanding 
administrative position. 
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acquired on or after 7.30 pm AEST on 12 May 2026, 
unless an exception to this requirement applies;

	• working Australians tax offset: a non-refundable tax 
offset (the working Australians tax offset) of up to $250 
per year has been enacted to provide relief to Australian 
resident individuals who earn labour income. It applies to 
the 2027–28 and later income years; and

	• standard deduction for work-related expenses: 
a $1,000 standard deduction for work-related expenses 
has been introduced for individuals who are Australian 
tax residents and who derive assessable labour income. 
Eligible taxpayers will be able to rely on a simple 
deduction instead of claiming their work-related 
expenses. The new deduction applies in relation to 
income tax assessments for the 2026–27 and later 
income years and, for the purposes of FBT, in relation 
to FBT years starting on or after 1 April 2027.

The CGT amendments noted above ensure that the 
new CGT arrangements apply to all capital gains arising 
from 1 July 2027 onwards. This includes assets owned 
before but disposed of after 1 July 2027, in respect of 
gains arising after that time, and assets purchased and 
disposed of after this date. The amendments also provide 
transitional arrangements for all CGT assets — other than 
new builds and affordable housing, which benefit from 
specific concessions — to ensure that existing arrangements 
continue to apply to assets acquired and disposed of before 
1 July 2027 and capital gains accrued prior to 1 July 2027.

Also, the CGT amendments bring pre-CGT assets (legacy 
assets acquired before 20 September 1985) into the CGT 
base for gains accruing after 1 July 2027. Gains on pre-1985 
assets accrued before 1 July 2027 continue to be exempt 
from CGT. 

The amending Acts which contain the amendments that 
give effect to the amendments noted above are the Treasury 
Laws Amendment (Tax Reform No. 1) Act 2026 and the 
Income Tax Rates Amendment (Tax Reform No. 1) Act 2026, 
both of which received royal assent and became law on 
26 June 2026.

4.  Expansion of TPB powers 
An amending Bill that was introduced into parliament on 
2 July 2026 contains amendments which, when enacted, 
will amend the Tax Agent Services Act 2009 (TASA09) to 
include new and expanded regulatory penalty powers for 
the Tax Practitioners Board (TPB). 

The proposed regulatory penalty powers are intended 
to improve protections for taxpayers against tax agent 
misconduct, including poor and unlawful tax advice, and to 
maintain community confidence in the integrity of the tax 
system. The reforms will implement a stronger penalties 
framework that will more effectively penalise and deter 
inappropriate conduct by both registered tax practitioners 
and unregistered preparers.

Some points to note are: 

	• five criminal offences are being enacted for unregistered 
preparers;

	• the maximum penalty unit amounts for breaches of civil 
penalty provisions are to be increased to 2,500 penalty 
units for individuals and 50,000 penalty units for bodies 
corporate and significant global entities (which may be 
bodies corporate, partnerships or trusts);

	• the TPB will be able to issue infringement notices for 
breaches of certain civil penalty provisions; and

	• the TPB will be able to accept enforceable undertakings 
for compliance with any provision of the TASA09.

Also, without first undertaking an investigation, the TPB will 
be able to suspend registration for up to 90 days where the 
TPB is satisfied that a practitioner has engaged in conduct 
that may breach a criminal offence or civil penalty provision 
in the tax law, and where the TPB is satisfied that either:

	• there is or may be a significant risk of material loss or 
damage to a client of a practitioner if registration is not 
suspended; or

	• it is in the public interest to do so because there is or 
may be a significant risk to Commonwealth revenue 
or the integrity of the tax system if registration is not 
suspended.

A suspension may be extended if an investigation has 
commenced and if these conditions continue to be satisfied.

The amending Bill is the Treasury Laws Amendment 
(Strengthening Accountability for Tax Adviser Misconduct 
and Other Measures) Bill 2026.

The Commissioner’s perspective
5.  Bendel case: decision impact statement
The Commissioner has released a decision impact statement 
in relation to the recent majority decision of the High Court 
in the Bendel case (FCT v Bendel 2).

The case concerned the proper construction of the 
definition of “loan” in s 109D ITAA36 that applies for 
the purposes of Div 7A. The majority rejected the 
Commissioner’s view that a private company’s failure to 
call for payment of entitlements to income of an associated 
trust was the provision of “financial accommodation” or 
a transaction “which in substance effects a loan” and, 
therefore, was a loan as defined in s 109D(3) ITAA36 for the 
purposes of Div 7A ITAA36. Some aspects of the decision 
impact statement are noted below. 

Where a private company beneficiary has not taken any 
relevant action in respect of its UPE, the Commissioner 
will not treat the UPE as a loan as defined in s 109D for the 
purposes of Div 7A. This will be the case whether or not the 
amount in question is held on a separate trust. In contrast, 
where the parties have taken steps that result in a UPE 
being satisfied, replaced or otherwise dealt with in a manner 
that gives rise to a loan within s 109D(3), the arrangement 
will be characterised accordingly. The entitlement will 
not be treated as remaining unpaid merely because those 
steps were taken based on a mistaken understanding of the 
law. Where the entitlement has already been satisfied or 
converted into a loan, it has ceased to be a UPE. The High 
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Court’s decision does not reinstate it as a mere UPE. The 
tax consequences of any additional dealings with funds 
associated with a former UPE will depend on the particular 
circumstances of those dealings.

A private company beneficiary’s inaction in respect of an 
unpaid entitlement to trust income may be insufficient to 
spare potential implications under other tax laws, including 
Subdiv EA of Div 7A and s 100A ITAA36.

Implications for previous arrangements

Where arrangements involving UPEs have been implemented 
in accordance with TD 2022/11 (or prior ATO administrative 
guidance), those UPEs will not be treated as loans unless 
the parties have taken steps that result in an arrangement 
falling within s 109D(3). For example, for the purposes of 
Div 7A:

	• UPEs that have simply been left outstanding will not, 
without more, be loans;

	• UPEs set aside and held on separate sub-trusts in 
accordance with PS LA 2010/4 will not be loans; and

	• UPEs that have been made subject to complying loan 
terms are, as a matter of fact, loans and will continue to 
be treated consistently as loans.

A variation to the terms of an investment agreement 
between a separate trust (or a sub-trust) and the main 
trust (for example, changes to interest rate or term) will 
not, of itself, result in the arrangement constituting a loan 
or in the amount being treated as a UPE for the purposes 
of Subdiv EA. However, this will depend on the nature 
and effect of the variation having regard to all of the 
circumstances.

Objections

Taxpayers who have been assessed on the basis that UPEs 
without more were loans for the purposes of s 109D may 
seek an amendment (where they remain within amendment 
periods) or lodge an objection (where they are outside of 
amendment periods).

Decisions in respect of amendment requests or objections 
will involve a consideration of relevant facts and 
circumstances, including the terms of the trust deed, 
resolutions of the trustee, accounting records, and any 
subsequent dealings with the entitlement, to confirm 
whether the circumstances are within the scope of the 
High Court’s reasoning.

For objections that are outside the standard time limits, 
requests for an extension of time will be considered having 
regard to the taxpayer’s circumstances, including whether 
the objection arises as a result of the High Court’s decision.

The decision of the High Court in the Bendel case was 
considered in the July 2026 Tax Tips column of the journal.

6.  Division 7A: benchmark interest rate
For the 2026–27 income year, the Div 7A benchmark 
interest rate for private companies with a regular 30 June 
accounting period is 8.77%.

This benchmark interest rate is relevant to: 

	• determine whether a loan made in the 2025–26 income 
year is taken to be a dividend (s 109N(1)(b) ITAA36 and, 
as applicable, s 109D(1) or 109XB ITAA36); and

	• calculate the amount of the minimum yearly repayment 
for the 2026–27 income year on an amalgamated loan 
taken to have been made prior to 1 July 2021 (s 109E(5) 
ITAA36).

TaxCounsel Pty Ltd
ACN 117 651 420
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Mid Market Focus
by Tom Peskett, HLB Mann Judd

Employee 
share schemes: 
liquidity events
This month’s article discusses the tax 
considerations for advisers when an employee 
share scheme liquidity event is on the horizon.

For participants in tax-deferred schemes operating under 
Subdiv 83A-C, the timing of the deferred taxing point 
can significantly impact both employee tax liabilities and 
transaction outcomes.

A common misconception is that taxation automatically 
arises when the employee receives proceeds from a sale 
of the business. However, the deferred taxing point is 
determined under Div 83A and may arise well before the 
eventual liquidity event.

For rights and options, s 83A-120 ITAA97 provides that the 
deferred taxing point generally occurs at the earliest of 
several events, including:

	• when there is no longer a real risk of forfeiture;

	• when disposal restrictions cease to apply; or

	• when the maximum deferral period has expired.

The practical consequence is that employees may become 
assessable on the ESS discount before any cash proceeds 
have been realised.

Example 1. The deferred taxing point arises 
before sale
Assume an employee receives options under a tax-deferred 
ESS in 2020. Vesting conditions are satisfied in 2024 
and all disposal restrictions are removed. The business is 
subsequently sold in 2027.

While the employee may assume that taxation arises when 
the business is sold, a review of s 83A-120 may produce 
a different outcome. Depending on the facts, the deferred 
taxing point may have arisen in 2024, resulting in an earlier 
assessable amount under Div 83A.

Where historic ESS taxing points have not been correctly 
identified or reported, a transaction process may expose 
prior-year compliance issues for both employees and 
employers. For this reason, a review of historic ESS events 
should form part of any transaction readiness exercise.

Understanding the interaction 
between Div 83A and the CGT 
provisions
A second area that frequently creates confusion is the 
interaction between the ESS rules and the CGT regime.

Participants often expect that all growth realised on an ESS 
interest will be eligible for concessional CGT treatment. 
However, the relationship between Div 83A and the CGT 
provisions is considerably more nuanced.

Broadly, Div 83A taxes the discount received in connection 
with the acquisition of ESS interests. To avoid double 
taxation, specific provisions within Subdiv 130-D ITAA97 
modify the ordinary operation of the CGT rules.

Of particular importance is s 130-80 ITAA97, which broadly 
disregards certain capital gains and losses arising from ESS 
interests where the benefit has already been brought to 
account under Div 83A.

Introduction
The use of employee share schemes (ESSs) within a small 
to medium enterprise (SME) are typically implemented to 
attract, retain and incentivise key employees. Consequently, 
significant attention is often directed towards ensuring 
that the arrangement qualifies for the concessional tax 
treatment available under Div 83A of the Income Tax 
Assessment Act 1997 (Cth) (ITAA97), including the tax 
deferral rules contained within Subdiv 83A-C and the 
start-up concession under s 83A-33 ITAA97.

However, considerably less attention is often given to 
how those arrangements will operate when the business 
undertakes a capital raise, private equity investment, 
strategic acquisition or trade sale.

Often, a lot of tax planning is undertaken to understand 
the founder or key shareholders after-tax outcomes of a 
transaction, but little attention is given to the after-tax 
outcomes of the employees involved in the ESS. 

By the time a liquidity event occurs, significant value 
may have accrued in the underlying business. Historical 
valuations are scrutinised during due diligence, employee 
expectations regarding after-tax outcomes become 
increasingly important, and advisers are frequently required 
to revisit assumptions made years earlier when the ESS was 
first implemented.

In practice, many of the most significant tax issues 
associated with an ESS do not arise at grant. Rather, they 
emerge when value is ultimately realised.

This article explores a number of tax issues that advisers 
should consider when an ESS encounters an investment or 
exit event.

Identifying the correct ESS taxing 
point
One of the first areas that should be reviewed during 
transaction planning is whether the applicable ESS taxing 
point has been correctly identified.

TAXATION IN AUSTRALIA | August 202648

Mid Market Focus



The practical challenge for advisers is understanding how 
the ESS taxing point affects the participant’s cost base 
and determining which component of any future gain is 
attributable to:

	• value already taxed under Div 83A; and

	• subsequent appreciation that may be subject to ordinary 
CGT treatment.

Example 2. The gain is not entirely capital 
in nature
An employee acquires shares under an ESS that qualifies 
for tax deferral. Several years later, the business is sold.

The employee assumes that the entire gain will qualify for 
the CGT discount. However, a review of the employee’s 
ESS history identifies that part of the economic benefit 
has already been recognised under Div 83A, with only 
subsequent growth being subject to ordinary CGT principles.

Misunderstandings in this area often arise late in the 
transaction process and can materially affect employee 
expectations regarding net sale proceeds.

Investment rounds and ESS 
valuations
A significant investment round often becomes the catalyst 
for reviewing historic ESS valuations.

For many businesses, ESS interests are granted at an 
early stage in the company’s lifecycle. Several years later, 
when an institutional investor undertakes due diligence or 
subscribes for shares at a substantially higher valuation, 
historic assumptions may come under increased scrutiny.

Unlike listed companies, determining market value for 
ESS purposes in private groups can involve significant 
judgement. The valuation adopted may affect:

	• the ESS discount;

	• eligibility for concessional treatment;

	• employee tax outcomes; and

	• the company’s ability to defend prior positions during 
due diligence.

The ATO has issued various forms of guidance regarding 
ESS valuations, including safe harbour methodologies for 
eligible start-up entities under legislative instruments1 and 
prescribed methodologies for determining the value of an 
unlisted option to acquire a share.2

Example 3. The fundraising valuation 
challenge
A company grants options to employees in 2023 based 
on an internally prepared valuation. In 2025, a private 
equity investor subscribes for shares at a valuation several 
times higher than the valuation previously adopted for ESS 
purposes.

The investor’s advisers request supporting documentation 
relating to earlier ESS grants. Questions arise regarding:

	• valuation methodology;

	• future growth assumptions;

	• pricing discounts;

	• minority interest adjustments; and

	• supporting board approvals.

Although a subsequent capital raise does not necessarily 
invalidate a historical valuation, insufficient documentation 
can increase transaction costs and create avoidable 
diligence risk.

From a practical perspective, valuation support prepared 
contemporaneously is generally far more persuasive than 
attempting to reconstruct assumptions several years later.

Reassessing eligibility for the 
start-up concession
The ESS start-up concession in s 83A-33 ITAA97 remains one 
of the most attractive features of the Australian ESS regime.

Broadly, where the relevant conditions are satisfied, 
employees may obtain CGT treatment on future gains rather 
than being assessed on an upfront ESS discount. However, 
investment rounds and exit transactions often prompt 
advisers to revisit whether all eligibility requirements were 
satisfied when the ESS interests were originally granted.

Key conditions include:

	• the relevant turnover thresholds being satisfied;3

	• the age of the relevant group companies;4

	• interests consisting of ordinary shares or rights to 
acquire ordinary shares;5

	• option exercise prices meeting legislative requirements;6

	• minimum holding requirements;7 and

	• employees not holding more than 10% of shares or voting 
rights.8

Example 4. Historical assumptions revisited
A technology company implements an ESS in reliance on 
the start-up concession.

Several years later, the company enters a competitive sale 
process and advisers undertake a review of historic ESS 
grants. During that process, attention turns to whether all 
legislative requirements were satisfied at the time of grant, 
including the ownership thresholds and exercise price 
requirements.

Issues identified during this review may affect participant 
expectations, transaction readiness, and potentially the 
availability of the concession itself. Accordingly, eligibility 
should not be viewed as a “set and forget” exercise once an 
ESS is implemented.

The three-year holding period
One of the more commonly overlooked aspects of the 
start-up concession is the minimum holding requirement 
contained in s 83A-45 ITAA97.
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Broadly, employees must generally be restricted from 
disposing of the relevant ESS interests for at least three 
years from acquisition, unless an earlier cessation of 
employment occurs.

At the time an ESS is established, this requirement often 
appears relatively straightforward. However, an investment 
or exit transaction can bring renewed focus to the provision.

This is particularly relevant for high-growth businesses 
where liquidity events occur earlier than anticipated.

Example 5. The unexpected early sale
Assume a company grants options to employees under a 
start-up ESS in July 2025.

The arrangement is designed to satisfy the requirements of 
s 83A-33 and employees expect future gains to benefit from 
CGT treatment under the concession.

In June 2027, the company receives an acquisition offer 
from a strategic purchaser.

While the transaction may be commercially attractive, 
advisers must consider whether the disposal of the ESS 
interests before the expiration of the three-year period 
affects the operation of the concession and whether any 
exceptions apply.

Why this issue matters

A transaction occurring within the three-year holding period 
can bring several questions into focus:

	• Was the ESS originally structured to satisfy the minimum 
holding requirement?

	• Does the proposed transaction constitute a disposal for 
Div 83A purposes?

	• Is an exception available under the legislation?

	• Could the transaction affect the expected CGT treatment 
of participants?

	• Have employee tax outcomes been modelled if the 
concession is unavailable?

In practice, this issue often receives little attention when the 
scheme is implemented because the prospect of an early 
exit appears remote. However, it can become a critical due 
diligence issue where purchasers, investors and participants 
seek certainty regarding the tax consequences of the 
transaction.

Advisers should therefore review the operation of s 83A-45 
whenever an exit event is contemplated within three 
years of an ESS grant, as there is Commissioner discretion 
available to grant an earlier minimum holding period under 
s 83A-45(5)(a). This can often present a practical challenge 
from a timing perspective if the discretion is only sought 
during the transaction process.

Cross-border employees and 
international tax complications
A further complication requiring adviser attention is the 
treatment of internationally mobile employees.

Many private businesses now have:

	• employees who relocate overseas;

	• foreign employees participating in Australian ESS plans;

	• overseas subsidiaries; and

	• foreign investors.

While these arrangements may not create immediate issues 
when an ESS is granted, the tax consequences can become 
significantly more complex when a liquidity event occurs.

The interaction between Div 83A, Australia’s domestic 
sourcing principles and the relevant double tax agreement 
may require careful analysis.

Additional complexity can arise where:

	• option grants relate to services performed across 
multiple jurisdictions;

	• tax residency changes occur between grant and exercise;

	• foreign tax credits become relevant; or

	• competing taxing rights exist.

Example 6. Internationally mobile executive
A senior executive receives options while employed in 
Australia. Several years later, the executive relocates to 
the United States and becomes a US tax resident. A sale 
transaction subsequently occurs.

Although the employee may assume that the gain is 
taxable solely in their country of residence at the time 
of sale, the position may be considerably more nuanced. 
The relevant taxing rights may depend on the interaction 
between Australian domestic law, the Australia–US double 
tax agreement and the extent to which the ESS benefit 
relates to services performed in each jurisdiction during the 
vesting period.

Cross-border participants frequently represent one of the 
most technically challenging aspects of transaction planning 
and should be reviewed well before a liquidity event occurs.

Practical transaction readiness 
checklist
Before commencing a capital raising or exit process, 
advisers should consider the following questions:

	• Have all ESS interests been identified and reviewed?

	• Have historic taxing points under Div 83A been correctly 
recognised?

	• Can historic valuation positions be substantiated?

	• Was eligibility for the start-up concession appropriately 
documented?

	• Has the three-year holding requirement under s 83A-45 
been considered?

	• Have cross-border participants been identified and 
reviewed?

	• Have participant tax outcomes been modelled under the 
proposed transaction structure?
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	• Are there any outstanding employer reporting 
obligations arising from prior ESS grants?

Answering these questions before transaction discussions 
commence is generally far easier than addressing them 
during due diligence.

Conclusion
Employee share schemes are frequently implemented to 
achieve commercial objectives such as employee retention 
and alignment. From a tax perspective, however, many of 
the most significant issues do not emerge until the business 
undertakes a capital raising, private equity investment or 
exit transaction.

Whether dealing with deferred taxing points under 
Div 83A, the interaction with the CGT regime, valuation 
methodologies, start-up concession eligibility, the operation 
of the three-year minimum holding period or internationally 
mobile employees, advisers should recognise that liquidity 
events often expose assumptions that have remained 
untested for many years.

Particular attention should be given to the continued 
satisfaction of the start-up concession requirements, 
including the minimum holding requirement in s 83A-45. 
While this condition can appear relatively straightforward 
when an ESS is first established, it often comes into sharp 
focus when a business experiences an earlier-than-expected 
investment or exit event.

For an SME contemplating future growth, investment or sale 
opportunities, reviewing the tax operation of an ESS before 
a transaction process commences can reduce execution 
risk, improve participant outcomes, and minimise the 
likelihood of unexpected tax consequences.

Ultimately, the most effective time to address ESS tax 
issues is rarely when the transaction begins. More often, 
it is several years earlier, when the ESS is first implemented 
and the future exit remains only a possibility.

Tom Peskett
Director
HLB Mann Judd
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The making of 
a tax director 
From software developer to chartered accountant 
and firm director, Wanyue Fang’s tax journey is 
driven by curiosity, discipline and a love of the law.

Wanyue Fang 
Director, Wanyue Fang & Co

Across all of her studies with The Tax Institute, it is the 
practical orientation that Wanyue values most. 

“The best part of studying with The Tax Institute Higher 
Education has been the practical focus of the programs. 
The content is directly applicable to real-world tax work, 
and I particularly value the integration of case studies, 
legislative analysis, commentary, webinars and supporting 
study materials.”

Balancing study with running a practice required the same 
discipline she brings to client work. She scheduled dedicated 
study blocks each week and treated learning as an integral 
part of her professional life, rather than an addition to it.

Her advice to other tax professionals is direct: “I would 
encourage other tax professionals to consider further study 
with The Tax Institute. The programs have been valuable in 
deepening technical knowledge and developing practical 
skills, and actively applying what has been learnt makes the 
experience even more rewarding.”

Now, Wanyue plans to set her sights considerably higher. 
She is developing research proposals with a view to 
pursuing a PhD in tax law, and exploring opportunities to 
contribute to publications including our own Taxation in 
Australia and the Australian Tax Forum.

For someone who began her career writing code, the 
destination is a long way from the starting point. The 
thread connecting them is a mind that has always been 
drawn to systems, structures and the satisfaction of making 
them work.

Wanyue Fang, the Dux of CommLaw1 Australian Legal 
Systems for Study Period 2 2025, did not set out to work 
in tax. She began her career in software development in 
China in 2012, before gradually moving into accounting 
and finance, then tax in 2019. Today, she is a chartered 
accountant, registered tax agent, and Director of her own 
Melbourne-based practice, Wanyue Fang & Co. 

The journey between those two points reflects a 
professional who has consistently sought out complexity 
rather than shy away from it. Tax drew Wanyue in for 
a specific reason: it sits at the intersection of law and 
accounting, two disciplines she finds genuinely compelling.

“Tax is a fundamental element of the evolving financial 
and business world. It is a complex system, grounded in 
law and accounting. As an accounting professional with a 
strong interest in law, I was naturally drawn to tax. I enjoy 
the challenge of applying technical knowledge to real-world 
situations and helping clients navigate this intricate 
system.”

That instinct for complexity now shapes her daily work. 
The most rewarding part of her role, she says, is “diving 
deep into tax law, applying rulings to each client’s specific 
situation” and translating dense regulation into practical 
outcomes for clients.

CommLaw1 Australian Legal Systems was Wanyue’s final 
subject in the Graduate Diploma of Applied Tax Law, which 
she undertook after establishing her own practice. The 
subject aligned closely with her longstanding interest 
in law.

“The most interesting part of CommLaw1 was reading the 
commentary, cases and legislative releases, which provided 
insight into how the law operates in practice.”

The knowledge gained was not merely academic. Wanyue 
has since applied her understanding of Australian contract 
law and remedies for breach of contract directly to 
practice management and client engagement processes, 
strengthening the foundations of her firm.
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Michael shares how he found his way into the superannuation 
sector, the value of advocacy, and why getting involved can 
be one of the most rewarding parts of your career.

How did you get started in tax?
It was sort of by default more than design. I came to 
Australia in 1989 from New Zealand and the first job I 
landed in Brisbane was with a superannuation company. 
That’s what ultimately drew me into the accounting 
profession. I wasn’t specifically looking for a superannuation 
or tax role at the time, I was young and needed a job, but 
once I got into it, I really loved it.

I’ve never practised in general tax. I’ve been fortunate 
enough to specialise in superannuation. A few years into 
that journey, I discovered self-managed superannuation 
funds which, at the time, were very much a cottage industry. 
Hardly anybody knew about them. They really fascinated 
me and I could see there was a lot of opportunity there, 
so I carved a niche in that space and have stayed there 
ever since.

With all of the advocacy work you’ve been 
doing throughout your career, what would 
you say has been your biggest success? 
Back in the late 1990s, I was involved in achieving 
some pretty significant changes to controversial 
superannuation legislation. There were a lot of moving 
parts, but I was fortunate enough to be directly involved in 
improving what otherwise would have been a pretty poor 
outcome.

Then again in the early 2000s, we were able to ensure 
that a key superannuation tax measure that would 
have significantly changed the landscape was actually 
removed from a Bill at the eleventh hour. Had that 
provision gone through, it would have impacted the way 
superannuation funds have been taxed for the last two 
and a half decades.

Advocacy doesn’t always succeed completely, but I’ve seen 
firsthand that it can lead to meaningful improvements in 
legislative outcomes.

What advice would you give to people who 
are interested in getting involved with 
advocacy work? 
Just do it. It’s been one of the most rewarding parts of my 
career. The people you meet, the experiences you gain, and 
the perspectives you’re exposed to are incredibly valuable.

It adds another dimension to your professional 
development. You really have to stretch your thinking 
and engage at a deeper level with the issues affecting the 
profession. Everyone is time poor, but volunteering is like 
the icing on the cake. It’s well worth the effort.

What was your introduction to the Tax 
Institute? 
I did an accounting degree in the early to mid-1990s while 
working full time. I came across The Tax Institute through 
my university course and also through recommendations 
from colleagues who suggested it as a professional body 
to consider.

I joined in 1999, not long after finishing my degree. I started 
attending events, including national conventions, and met 
some amazing people. It was clear that The Tax Institute 
operated at a very high level, and that was reflected in the 
calibre of its members.

At some point, there was a call for nominations to join the 
superannuation technical committee, and I just put my 
hand up.

Has the Institute, as a result of your work 
on the technical committee and putting up 
your hand, had an impact on your career? 
Yes, absolutely. It has been hugely positive. Being involved, 
especially at the committee level, adds another layer to your 
professional development.

It has also been a significant learning experience for me. 
Preparing for meetings and participating in discussions 
really pushes you to stretch your thinking. That aspect alone 
has been extremely rewarding.

To read Michael’s full story, click here.

Member Spotlight

From chance  
start to career 
calling

Michael Lorimer, CTA
Heffron
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Changes to the 
CGT discount
This article outlines what you need to know 
about the new CGT arrangements that replace 
the 50% CGT discount for individuals, trusts and 
partnerships from 1 July 2027.

residential dwellings and the valuation and apportionment 
methodologies to be applied, have been left to legislative 
instruments rather than being included in the primary 
legislation. This approach means that tax practitioners 
need to keep a careful eye on legislative instruments and 
administrative guidance going forward to respond on 
clients’ behalf.

Practical implications: what to do 
now?
The measure represents a significant change to Australia’s 
CGT system and is likely to alter future investment 
behaviour. It also requires careful consideration of existing 
structures. Some actions for practitioners to consider 
include:

	• ensure that records and valuations of assets are up 
to date. The new legislation requires gains accrued 
before after 1 July 2027 to be separately identified and 
accurately calculated. Accurate records and appropriate 
supporting documentation are critical;

	• review investment portfolios and strategies to identify 
unrealised capital gains, review the holding strategy for 
those assets, and model the impact of plans under the 
new rules. Consider the structure of client investments, 
both in the medium term and for future generations. 
Now is a good time to review succession planning and 
client objectives in the long term;

	• the CGT changes should also be considered alongside 
proposed trust taxation reforms, including the 
introduction of a minimum 30% tax on distributions, 
which remain under consultation; 

	• the small business CGT concessions remain in place and 
should be considered in any long-term planning. Note 
that the small business active asset threshold has been 
increased from $2 million to $10 million, as part of the 
Treasury Laws Amendment (Tax Reform No. 1) Act 2026; and

	• keep up to date on changes as they come. The Tax 
Institute will be following legislative updates closely and 
continuing to advocate for necessary changes on our 
members’ behalf. Be sure to keep up with your member 
benefits for updates.

Free member webinar
The first session in our new Member Webinar Series 
explored the new CGT legislation in depth, focusing on 
technical interpretation of the changes and their interaction 
with the existing CGT framework. 

A recording of the session is available to all members 
through your Member Hub. 

Across the 2026–27 year, the Member Webinar Series 
addresses a range of technical issues that are relevant 
to day-to-day advisory work, including upcoming topics 
“International taxation of individuals and cross-border 
issues” and “Ethics in the tax profession”. 

Register for free member access today.

In this year’s Federal Budget, the government announced 
changes to CGT arrangements starting from 1 July 2027. 
The measure replaces the 50% CGT discount with cost base 
indexation for assets held for more than 12 months, and 
introduces a minimum tax of 30% on net capital gains.

The measure, contained in the Treasury Laws Amendment 
(Tax Reform No. 1) Act 2026​, is now law, having received 
royal assent on 26 June 2026. From the date it was 
introduced to the Senate Economics Legislation Committee 
for inquiry on 28 May 2026, to royal assent, was just 
22 business days, during which ongoing policy changes 
were announced and the Senate inquiry received over 
500 published submissions. This compressed consultation 
and consideration period leaves many tax practitioners to 
understand the implications of the new legislation for their 
clients after it has become law.

Key things to know
	• The new rules apply to individuals, trusts and 

partnerships. The minimum tax applies equally, 
regardless of taxpayer size.

	• The new rules will also apply to pre-CGT assets. Gains 
that accrue on pre-1985 assets from 1 July 2027 will now 
be subject to CGT.

	• Investors in new residential property can choose between 
the previous 50% CGT discount and the new indexation 
and minimum tax approach. In response to industry 
consultation, Senate amendments have narrowed 
ministerial discretions, removing the power to add further 
asset classes to this exemption.

	• Income support payment recipients, including Age 
Pension recipients, are exempt from the minimum tax.

	• Net capital gains subject to the minimum 30% tax can 
be reduced by the value of deductible gifts and donations 
to registered deductible gift recipients. 

Remaining uncertainty
Significant uncertainty remains regarding several technical 
aspects of the legislation. Chief among these is the 
fact that core elements, including the definition of new 
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Making and 
revoking FTEs 
and IEEs
by Scott Luetjens, ATI, Partner, and  
Alex Yuan, Senior Analyst, Deloitte Private

FTE. An IEE should be made only if the entity needs to 
enter that family group and is not already included under 
the statutory rules. An unnecessary IEE gives the entity 
no additional concessions and reduces flexibility because 
distributions made by an entity with an IEE outside the 
family group are subject to FTDT. It may also restrict the 
ability to dispose of the entity with an IEE in place because 
a third party would not acquire a company with an IEE 
in place, given the limited circumstances in which it can 
be revoked, and the inability of that company to make 
distributions without triggering FTDT.

Before making an FTE or IEE, advisers should identify the 
concession(s) or other outcome sought, confirm that the 
election is necessary, and test each statutory condition. 
They should also consider how the election will affect future 
distributions and transactions.

For an existing election, advisers should locate the executed 
document, verify its commencement date, and determine 
whether it was validly made.

If the election is no longer suitable, any available revocation 
pathway should be considered immediately because the 
statutory time limits are strict.

How to make a valid FTE
Once the potential benefits and costs of making an FTE 
have been considered, the trustee must decide whether to 
proceed and, if so, how to make the election correctly.

A valid FTE requires the following four elements to be 
satisfied:

1.	 the election must name a specified individual 
(sometimes called the “test individual” or “primary 
individual”) whose family group will be used for all tests 
under the election;

2.	 the election must be made in writing and in the approved 
form;

3.	 the election must clearly state the income year from the 
beginning of which the trust is to be treated as a family 
trust; and

4.	 the trust making the FTE must pass the “family control 
test” at the end of the specified income year.

Only when all four requirements are met is the FTE valid 
and effective. Failure to satisfy any one requirement renders 
the election invalid.

Specified individual
The specified individual is the reference point for defining 
the family group.1 The trustee should therefore select the 
individual by reference to the persons and entities that are 
expected to receive distributions, rather than automatically 
selecting the person who controls the trust or family 
business.

The specified individual must be a natural person, and the 
ATO’s view is that the nominated individual must be alive at 
the time the election is made2 (specifically, alive between 

Introduction
A family trust election (FTE) gives a trust access to 
concessions that would not otherwise be available. For 
example, it gives a family trust concessional treatment 
under the trust loss rules. It can also enable a beneficiary 
of a discretionary trust to satisfy the “qualified person” rule 
and claim franking credits on franked distributions flowing 
through the trust, provided the other requirements of the 
imputation rules are satisfied.

The benefits of making an FTE come at a cost. Once the FTE 
takes effect, a distribution outside the specified individual’s 
family group is subject to family trust distribution tax (FTDT) 
at the top marginal rate plus Medicare levy (currently 47%). 
The choice of specified individual determines the persons 
and entities to whom the trust can distribute without 
being subject to FTDT. That choice can affect the group’s 
distributions, succession arrangements and restructures 
long after the making of the FTE.

An interposed entity election (IEE) serves a different 
purpose. It brings a company, partnership or trust into 
the family group of the individual specified in an existing 

Making a family trust election (FTE) gives a 
trust access to the “excepted trust” concessions 
under the trust loss rules. An FTE can also 
enable a beneficiary of a discretionary trust to 
be a “qualified person” to claim franking credits 
on franked distributions flowing through the 
trust, provided the other requirements of the 
imputation rules are satisfied. A trade-off when 
making an FTE is that distributions outside 
the specified individual’s family group are 
subject to family trust distribution tax (FTDT). 
An interposed entity election (IEE) brings a 
company, partnership or trust into that family 
group, but also exposes the electing entity’s 
distributions to FTDT if made outside the family 
group. This article explains the requirements 
for making valid FTEs and IEEs under Sch 2F 
to the Income Tax Assessment Act 1936 (Cth), 
including the selection of the specified individual, 
approved-form requirements, retrospective 
commencement and the family control test. 
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the election commencement time and when the election is 
made).3 This means that a deceased person or an unborn 
person cannot be the specified individual in an FTE.

Importantly, once the FTE is validly made, the death of 
the specified individual has no effect on the election. 
The deceased individual remains the specified individual, 
and the members of the family group continue to be 
determined under the statutory family and family group 
rules by reference to that individual. The FTE continues 
in force indefinitely unless later revoked in limited 
circumstances.

Approved form
A document is in the “approved form” if:4

1.	 it is in the form approved in writing by the Commissioner 
for that kind of return, notice, statement, application or 
other document;

2.	 it contains a declaration signed by a person or persons 
as the form requires;

3.	 it contains the information that the form requires and 
any further information, statement or document as 
the Commissioner requires (whether in the form or 
otherwise); and

4.	 for a document that is required to be given to 
the Commissioner, it is given in the manner that 
the Commissioner requires (which may include 
electronically).

Even if a document does not meet the third requirement 
listed above, it can still be accepted provided it includes all 
of the information that the Commissioner has specifically 
required in writing. 

The Commissioner may also combine more than one 
document into a single approved form. In addition, the 
Commissioner may approve different versions of the 
approved form for different entities.

For an FTE, the form approved in writing by the 
Commissioner is the “Family trust election revocation or 
variation and instructions 2026”, available on the ATO’s 
website.

It is worth noting that the provisions do not require an FTE 
form to be submitted to the ATO.5 As such, the ATO does not 
have comprehensive records of FTEs that have been made.

Online services for agents now display additional 
information about FTEs and IEEs, including when an election 
was received and whether the ATO records it as an election, 
variation or revocation. However, the report does not 
confirm that the statutory conditions for making a valid 
election were satisfied.

Accordingly, advisers should locate and review the historical 
documents before concluding that the trustee has made a 
valid FTE, particularly when taking on a new client. It may be 
prudent to retain screenshots of elections recorded on the 
ATO portal at a point in time because that information has 
been known to change.

Specified income year 
The specified income year requirement is self-explanatory 
and is required by s 272-80(1), Sch 2F ITAA36. 

If an earlier income year is specified, the trustee must 
ensure that the following requirements are satisfied for the 
FTE to be valid:6 

	• the trust must pass the family control test (see s 272-87, 
Sch 2F ITAA36) at all times from the beginning of the 
specified income year until 30 June in the income year 
immediately before the year in which the election is 
made; and

	• during that entire period, any distributions of, or 
conferrals of present entitlements to, income or capital of 
the trust must have been made to the test individual or 
members of the test individual’s family group.

Expert advice should be sought when making any FTE, 
particularly when the election will have retrospective 
effect, because an election can resolve a risk in respect of 
a particular distribution but cause other risks or issues. In 
some circumstances, those other risks or issues cannot be 
easily managed or cured.

Family control test
A trust passes the family control test if any one of the 
following conditions is satisfied at the relevant time by a 
specified “group” of people:

1.	 the group can obtain beneficial enjoyment (directly or 
indirectly) of the trust’s capital or income by exercising 
a power of appointment, revocation or otherwise;

2.	 the group can control (directly or indirectly) how the 
trust’s capital or income is applied;

3.	 the group is capable, under a scheme, of obtaining 
beneficial enjoyment (directly or indirectly) of the trust’s 
capital or income by exercising a power of appointment, 
revocation or otherwise, or of controlling (directly or 
indirectly) how the trust’s capital or income is applied;

4.	 the trustee is accustomed, obliged or might reasonably 
be expected to act in accordance with the group’s 
directions, instructions or wishes;

5.	 the group can remove or appoint the trustee;

6.	 the group has more than a 50% stake in the income or 
capital of the trust; or

7.	 only persons in the group can obtain beneficial 
enjoyment of the trust’s income and capital under the 
terms of the trust.

The “group” is defined for all items as any one or more 
of the following: the primary individual; members of the 
primary individual’s “family” (see s 272-95, Sch 2F ITAA36); 
or the primary individual together with one or more 
members of the primary individual’s “family”.7

“Group” may also include one or more legal or financial 
advisers to the primary individual or to any member of the 
family for items 1 to 5.8

Additionally, for item 6 only, “group” may include the 
trustees of one or more other family trusts, provided 
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the same primary individual is named in each of those 
trusts’ FTEs, or those trustees plus the basic family group 
(comprising the primary individual and/or family members).9

How to make a valid IEE 
An IEE should not be made merely because the proposed 
recipient is a company, partnership or trust. The first 
step is to determine whether the entity is already within 
the specified individual’s family group. If it is, an IEE is 
unnecessary and creates additional FTDT exposure.

The requirements for a valid IEE are similar to those for an 
FTE, and the following must be satisfied:10

	• there must already be an FTE in force for a trust that 
specifies the primary individual (the “test individual”);

	• the election must be made in writing and in the approved 
form;

	• the election must contain such information as the 
Commissioner requires;

	• the election must specify an income year and a particular 
day in that year from which the electing entity (company, 
partnership or trust) is to be included in the family group 
of the test individual at all times after that day; and

	• the electing entity must pass the family control test at 
the end of the specified income year. If it does not, the 
election cannot be validly made.

The family control test for trusts is contained in s 272-87(1), 
Sch 2F ITAA36 and is discussed above.

A company or partnership passes the family control test if, 
at the end of the specified income year (or continuously for 
retrospective elections), a “group” of people has, between 
them, directly or indirectly and for their own benefit, fixed 
entitlements to more than 50% of the income or capital of 
the company or partnership.11

The “group” in this case can be any combination of:12

	• the test individual (the individual named in the related 
FTE);

	• one or more members of the test individual’s “family”; 
and

	• the trustee(s) of one or more other family trusts, 
provided the same test individual is named in each of 
those trusts’ FTEs.

A retrospective IEE requires the same care as a 
retrospective FTE. Before specifying an earlier 
commencement date, advisers should test the family control 
requirement throughout the relevant period and review 
the distributions made during that period. The election 
should not be made until its effect on all relevant historical 
distributions has been established.

How to revoke an FTE 
Revocation requirements 
An FTE cannot be revoked merely because it is no longer 
useful or has become inconvenient. The revocation 

requirements for an FTE differ depending on whether the 
relevant trust making the revocation is a fixed trust or 
another type of trust.

For a fixed trust, the trustee can revoke the election if:13

	• at the beginning of the income year named in the original 
FTE, the test individual (or their family members, or 
another family trust with the same test individual) held 
fixed entitlements to 100% of both the income and 
capital of the trust; and

	• at a “later time”, someone other than the persons 
referred to above holds a fixed entitlement, for their own 
benefit, to the income or capital of the trust.

For any other trust (including any fixed trust that has not 
satisfied the change in fixed entitlement requirement), the 
trustee can revoke the election if:14

	• the revocation applies to an income year that falls 
within the short window permitted by law, which 
begins at the start of the income year specified in the 
original election and ends at the close of the fourth 
income year after it (or, for elections affected by the 
2007 amendments, covers the 2007–08 and 2008–09 
income years); and

	• at no time during that window has the trust (or another 
entity) recouped a tax loss, claimed a bad debt deduction, 
or had a beneficiary receive franking credits that would 
have been denied without the FTE.

Revocation procedure
For fixed trusts, the trustee must make the revocation in 
the trust’s tax return for the income year in which the “later 
time” occurs.15

If the trustee is not required to lodge a tax return for that 
income year, the revocation must:16

	• be in writing and in the approved form;

	• specify the “later time”; and

	• be given to the Commissioner before the end of two 
months after the end of the income year in which 
the “later time” occurs, or by such later day as the 
Commissioner allows.

For other trusts (including any fixed trust that has not 
satisfied the change in fixed entitlement requirement), the 
trustee must make the revocation in the trust’s tax return 
for the income year from which the revocation is to be 
effective.17

If the trustee is not required to lodge a tax return for that 
income year, the revocation must:18

	• be in writing and in the approved form;

	• specify the income year from which the revocation is to 
be effective; and

	• be given to the Commissioner on or before two months 
after the end of the income year from which the 
revocation is to be effective, or by such later day as the 
Commissioner allows.
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If the trust’s tax return for that income year has already 
been lodged, the ATO’s administrative position is that the 
return cannot be amended to include the revocation.19

Notwithstanding that administrative position, there may 
be an argument that it is possible to amend the income tax 
return to validly revoke or vary an FTE in accordance with 
the applicable legislation.

Revocation takes effect 
A revoked FTE ceases to be in force from the “later time” 
specified in the revocation.20

Section 272-80(11), Sch 2F ITAA36 provides that a trustee 
must not make more than one FTE under s 272-80. The 
ATO’s view is that this prevents a trustee from making a 
new FTE after the trustee has validly revoked another FTE.21 
Revocation therefore does not return the trust to a position 
in which it can make a replacement FTE.

Any IEE that relates to the revoked FTE is automatically 
taken to be revoked at the same time22 and ceases to be in 
force from the “later time” specified in the FTE revocation.

How to revoke an IEE
The ability to revoke an IEE is also limited, and an entity can 
revoke an IEE only if:

	• at the election commencement time or at a later time, 
the entity becomes a member of the family group of 
the individual specified in the FTE to which the IEE 
relates;23 

	• the revocation is in respect of an income year during 
the limited period, which begins at the later of the start 
of the income year specified in the IEE or the income 
year in which the entity became a member of the family 
group, and ends at the close of the fourth income 
year thereafter (or, for elections affected by the 2007 
amendments, which provided a limited ability to revoke 
an IEE, covers the 2007–08 and 2008–09 income 
years);24 and

	• the revocation must be made in the entity’s return 
of income for the income year from which it is to be 
effective, or if no return is required, in writing in the 
approved form specifying the effective income year and 
given to the Commissioner on or before two months 
after the end of that year (or by a later day that the 
Commissioner allows).25

As noted above, an IEE is also taken to be revoked if the 
related FTE is revoked.26

An IEE revocation takes effect from the end of the income 
year immediately prior to the income year specified in the 
revocation, or from the same effective time as the related 
FTE revocation.27 

Conclusion
An FTE should be made only where the trust requires access 
to a specific concession, such as concessional treatment 
under the trust loss rules or the ability for beneficiaries to 

satisfy the holding period rules for franking credits. Before 
making the election, the trustee should select the specified 
individual by reference to the intended recipients of future 
distributions and confirm that each statutory condition is 
satisfied.

An IEE should be made only where an entity needs to enter 
the relevant family group and is not already included under 
the statutory rules. The immediate benefit of receiving 
distributions from the family trust without FTDT must 
be weighed against the fact that the electing entity’s 
own distributions outside the family group may then 
attract FTDT.

Neither election should be regarded as a routine compliance 
step. Revocation is available only in limited circumstances 
and within strict time limits. Advisers should retain the 
executed documents, verify the commencement dates, 
reconcile the elections with the ATO’s records, and test the 
family group before each relevant distribution.

“�Neither an FTE nor an 
IEE should be regarded 
as a routine compliance 
step.”

The practical rule is simple: identify the purpose before 
making the election and check the recipient before making 
the distribution.

The government announced in the 2026–27 Federal Budget 
a proposed 30% minimum tax on discretionary trusts 
from 1 July 2028, together with a three-year restructuring 
roll-over intended to be available from 1 July 2027. The 
measure is not yet law, and its interaction with the FTE, IEE 
and FTDT provisions has not been settled. The proposed 
roll-over may prompt trustees to review existing structures 
and elections, and it is likely that the proposed roll-over 
rules will include some carve-outs and modifications to 
ensure that FTDT does not apply to otherwise allowed 
roll-overs. Advisers should not assume that all restructures 
will be outside the scope of the FTDT provisions, and the 
interaction of the new rules with the FTDT provisions will 
need to be carefully considered.

Scott Luetjens, ATI
Partner
Deloitte Private

Alex Yuan
Senior Analyst
Deloitte Private

This article is an edited and abridged version of “Family trust elections – 
intergenerational wealth transfer and succession planning” presented at 
The Tax Institute’s VIC Tax Forum in Melbourne on 19 to 20 March 2026.
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With ATO adopting a firmer approach to debt 
recovery, this article begins a six-part series 
examining tax debt collection and insolvency 
through integrated legal, practical and 
ethical perspectives. The series considers the 
Commissioner’s recovery powers, the statutory 
deadlines and exposures they create, and the 
restructuring and insolvency pathways available 
to taxpayers and directors. Its focus is timely: 
increasingly assertive ATO collection activity can 
expose personal assets, disrupt cash flow, and 
eliminate remedial options before sustainable 
arrangements can be developed. This first article 
examines director penalty notices, garnishee 
notices, and the offset and refund-retention 
regimes. It explains each mechanism’s operation 
and consequences and identifies the immediate 
response required from advisers. It argues that 
effective advice demands not only technical 
accuracy and prompt action, but also clear 
communication, careful documentation, integrity 
and sensitivity to vulnerability, consistently 
with practitioners’ obligations to clients and the 
proper administration of the tax laws.

Tax debts and 
insolvency –  
practical 
pathways: part 1
by Sylvia Villios, CTA, Associate Professor  
at the Adelaide Law School, Adelaide  
University

(SGC), interest and penalties, and payment plans and 
deferred payment arrangements.2

Director penalty notices
A director penalty notice (DPN) is a notice issued by the 
ATO to make company directors personally liable for certain 
company tax debts.3 The regime, contained in Div 269 of 
Sch 1 to the Taxation Administration Act 1953 (Cth) (TAA53), 
applies to debts for pay as you go withholding (PAYG(W)), 
SGC, and since 2020, net goods and services tax (GST) and 
some related indirect taxes.4 If a company fails to pay these 
amounts by the due date, each person who was a director 
at the due date becomes liable for a penalty equal to the 
unpaid amount (a director penalty).5 However, the ATO 
cannot commence recovery of that penalty until it issues 
a DPN to the director under s 269-25, Sch 1 TAA53 and 
the 21-day compliance period provided in the notice has 
expired.6 

Types of DPNs 
There are two kinds of DPNs.7 

A “non-lockdown” DPN is issued when the company’s tax 
debt was reported within the required timeframes (for 
example, the company lodged its BAS or SGC statement on 
time, but didn’t pay).8 With a non-lockdown DPN, a director 
can avoid personal liability by “remitting” the penalty, 
that is, within 21 days of the DPN being given, ensuring 
that one of the following happens: the debt is paid, or an 
administrator or small business restructuring practitioner 
is appointed to the company, or the company goes into 
liquidation.9 In other words, the director has 21 days from 
the date the DPN is mailed to take remedial action; if 
they do, the penalty is remitted (not pursued against that 
director).10 

By contrast, a “lockdown” DPN is issued if the company 
failed to lodge the required returns for the tax debt within 
the statutory period (for example, PAYG withholding was 
not reported within three months of the due date, or SGC 
was not reported by the due date).11 With a lockdown DPN, 
the penalty is already “locked in” on the director once 
the due date passed without reporting; even placing the 
company into administration or liquidation will not relieve 
the director’s personal liability.12 The only way to avoid 
paying a lockdown DPN penalty is for the debt to be paid in 
full.13 This policy rationale is to encourage timely reporting — 
directors who fail to report business taxes on time cannot 
later escape liability through insolvency.14 Advisers 
should explain this critical distinction in plain language 
to clients, as many directors mistakenly believe that any 
insolvency appointment will protect them, when in fact 
only non-lockdown DPNs are remitted by an administration 
within 21 days.15 

Service of DPNs 
Legally, a DPN is considered given at the time the 
Commissioner posts it to the director’s last known address 
(including electronic addresses) — actual receipt is not 
required.16 This means that a director might become liable 

Introduction
The Commissioner of Taxation holds broad powers to 
collect unpaid tax and superannuation liabilities.1 Each has 
a distinct statutory foundation, trigger and consequence, 
affecting a taxpayer’s control over liabilities, liquidity 
or anticipated funds in different ways. Identifying the 
mechanism being used is therefore essential to determining 
the applicable deadline, the assets or personal liabilities 
exposed, and the options that remain available. This article 
examines three mechanisms: director penalty notices, 
garnishee notices, and the offset and refund-retention 
regimes. It considers both the statutory operation of each 
mechanism and the practical and ethical issues confronting 
advisers. Part 2 will examine the credit reporting of tax 
debts, directions to pay superannuation guarantee charge 
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even if they never saw the letter (for example, if they moved 
office or ignored their mail).17 Ethically, tax advisers should 
warn clients of this and ensure that ASIC address details are 
kept current and that any ATO correspondence is promptly 
attended to.18 

Resignation and new directors
A director’s resignation will not avoid DPN liability for debts 
already incurred; notably, someone who becomes a new 
director is given a 30-day grace period from appointment to 
either get the company’s tax obligations in order or resign, 
after which they too become liable for existing debts.19 
Practitioners advising prospective directors should, within 
the scope of the engagement, make reasonable inquiries 
into the company’s tax compliance and warn the client of 
any material personal exposure; failing to do so may be 
inconsistent with their professional obligations.20 

Defences to a DPN
Once a DPN liability has crystallised (21 days have elapsed 
without remedy), the director’s remaining options are 
limited to a few statutory defences under s 269-35, Sch 1 
TAA53.21 The defences are: 

1.	 illness or incapacity: the director proves that, because 
of illness or some other good reason, they were unable 
to take part in managing the company at the relevant 
time (for the entire period from the due date to the 
DPN day).22 For example, a serious medical condition 
rendering the director incapacitated might satisfy this, 
but simply being a passive or uninvolved director is not 
sufficient;23 

2.	 all reasonable steps taken: the director can avoid 
liability by showing that they took all reasonable steps to 
ensure that one of the following happened: the company 
paid the tax, or an administrator or restructuring 
practitioner was appointed, or the company was 
wound up, as soon as was practicable.24 What counts 
as “reasonable steps” is assessed objectively, not just 
based on the director’s own knowledge — the court 
asks what a reasonable director in that position would 
have done.25 In practice, this is a high bar: directors are 
expected to have proper systems for tax compliance 
and to act promptly at signs of trouble.26 A 2018 case 
in the NSW District Court upheld a DPN by rejecting 
a director’s defence that he delegated tax matters to 
others; the court said that a director has a duty to inform 
themselves and cannot simply abdicate responsibility for 
ensuring tax is paid;27 and

3.	 reasonably arguable position (available for SGC): a 
defence specific to unpaid superannuation, where the 
company had a reasonably arguable position that it did 
not have to pay the SGC (for instance, because it treated 
workers as contractors based on a genuine interpretation 
of the law).28 The director must also show that the 
company took reasonable care in applying the law.29 
This defence recognises that SGC obligations can be 
complex (for example, distinguishing contractors versus 
employees) and a director should not be penalised if the 

company’s stance was about as likely to be correct as not 
(the legal test for “reasonably arguable”).30 

Importantly, a director’s personal financial hardship is 
not, by itself, a statutory defence to a director penalty. 
Instead, the law focuses on whether the director took 
all reasonable steps to ensure that the company met its 
obligations, appointed an administrator or restructuring 
practitioner, or began to be wound up.31 A director who 
pays the penalty may have a right to recover some or all 
of that amount from the company or other liable directors 
(a right of indemnity/contribution). In practice, however, 
that right may be of little value if the company is insolvent.32 
Also, note that an associate of a director (for example, a 
spouse or relative employed by the company) can be made 
personally liable for PAYG withholding amounts that were 
deducted from their own wages but not remitted by the 
company, if the associate knew of the non-payment.33 This 
unusual provision means, for example, a director’s spouse 
who worked in the business and was paid salary could 
have to repay the tax that was withheld from their pay if 
the company failed to pay it to the ATO, unless they took 
reasonable steps to influence the director or notify the 
ATO.34 Ethically, advisers should warn the client that family 
members involved in the business may face this exposure 
and, subject to confidentiality obligations and the scope 
of the engagement, recommend that any affected family 
member obtain appropriate advice.35 

Ethical advisory considerations
From a legal-ethics lens, advising on DPNs demands 
candour and proactivity.36 Under the Tax Agent Services 
Act 2009 (Cth) (TASA09) Code of Professional Conduct, 
practitioners must advise clients of their obligations under 
the taxation laws.37 This means informing director clients, 
in plain language, that unpaid PAYG/SGC/GST can become 
their personal debt if not addressed promptly.38 Many 
small business directors are shocked by DPNs, having 
misunderstood that a company’s debts were separate.39 
Advisers should also act with integrity and lawfulness 
when navigating DPN situations.40 For example, if a client 
facing a DPN asks about backdating a resignation or hiding 
assets, the adviser must firmly discourage any fraudulent or 
obstructive conduct.41 Instead, the adviser should guide the 
client towards legitimate solutions: payment, or insolvency 
if necessary.42 

It is also prudent, as a matter of professional risk 
management, to maintain contemporaneous records of all 
material advice and warnings. DPN matters can result in 
litigation, whether through the Commissioner commencing 
proceedings to recover a director penalty or a director 
bringing a professional negligence or related claim against 
an adviser for an alleged failure to warn.43 Providing 
written, timely warnings to the client about impending 
personal liability provides a safeguard for the practitioner.44 
Additionally, given the vulnerable circumstances in which 
many directors may find themselves when served with a 
DPN — including stress, illness or mental health strain — 
the adviser should respond with compassion and, where 
appropriate, refer the client to suitable support services, 
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such as financial counselling, mental health support or 
legal assistance.45 The ATO’s own vulnerability framework 
acknowledges that aggressive enforcement can overwhelm 
vulnerable taxpayers, so practitioners can play a role by 
communicating with the ATO on the client’s behalf to 
negotiate reasonable extensions or instalment plans when 
hardship is evident — acting as a “complexity broker” to 
humanise the case, as the Commissioner has encouraged.46 

Garnishee notices 
A garnishee notice is another powerful recovery tool, 
authorised by s 260-5, Sch 1 TAA53.47 The ATO can issue a 
notice to any third party that currently owes money to (or 
holds money for) the taxpayer, requiring that third party 
to pay that money to the ATO instead of to the taxpayer.48 
Common targets include banks (for funds in a taxpayer’s 
accounts), employers (for a portion of an individual’s 
wages), or businesses that owe money to the taxpayer (for 
example, if the taxpayer is due a payment from a client or 
the proceeds of a property sale).49 On receiving a garnishee 
notice, the third party is legally obliged to pay the stated 
amount to the ATO (often immediately or as the funds 
become available), up to the limit of the debt.50 Failure to 
comply makes the third party themselves liable for the 
amount.51 Notably, the ATO’s garnishee power extends to 
future amounts that may become owing as well, for instance, 
a notice to a bank can sweep not just current balances but 
deposits made within a specified period until the tax debt 
is satisfied.52 

ATO policy
For individuals, ATO policy requires consideration of the 
likely effect of a garnishee notice on the tax debtor’s ability 
to provide for their family. Where a notice applies to salary 
or wages, the ATO will not usually seek to garnishee more 
than 30 cents in each dollar payable.53 However, there is 
no statutory requirement for a “minimal amount” to be left; 
it is a matter of ATO practice and the taxpayer’s particular 
hardship circumstances.54 For businesses, garnishees can be 
blunt and disruptive.55 An ATO bank garnishee may freeze 
a company’s operating account without notice, instantly 
cutting off cashflow needed for payroll or suppliers.56 

Ethically, if representing a business client, a practitioner 
should engage early with the ATO to prevent such extreme 
measures, for example, proposing a payment plan or 
voluntary security before the ATO garnishees vital funds.57 
If a garnishee notice is issued, advisers might contact the 
ATO to negotiate a partial release (for example, allowing the 
business to retain enough to pay employees that week).58 
The adviser’s duty to act in the client’s best interests 
includes advocating for reasonable ATO actions that don’t 
unnecessarily jeopardise the client’s business viability.59 

Grounds to challenge a garnishee notice
Legally, once a garnishee notice is served, the third party 
must comply, and the taxpayer effectively loses control over 
that asset or income stream.60 There are limited grounds 
to challenge a garnishee notice in court — one could argue 
that the notice was not validly issued or the debt was not 

actually owed, but generally the ATO has wide discretion.61 
In Farah Custodians Pty Ltd v FCT (No. 2),62 for example, the 
Federal Court reiterated that no superior Australian court 
has ever recognised a general common law duty of care 
owed by the Commissioner to taxpayers in the collection 
of tax debts. In Farah, the court allowed a novel negligence 
claim to proceed on its particular facts (involving an ATO 
promise regarding tax refunds), but it was careful to stress 
that this did not establish any broad duty of care: “… the 
existence of such a broad and general common law duty … 
would not be supported by any realistic consideration of 
the purpose to be served by the [taxation] provisions.”63 
In practical terms, this means that, absent highly unusual 
circumstances (for example, a clear ATO assurance to defer 
enforcement that is then breached), a garnishee notice 
cannot be challenged on grounds of negligence.64 

However, administrative law does provide narrow escape 
routes when a garnishee is issued in a legally unreasonable 
or oppressive way.65 A taxpayer may seek judicial review 
(or prohibition relief) under the Administrative Decisions 
(Judicial Review) Act 1977 (Cth) if the Commissioner’s 
decision was affected by jurisdictional error, such as 
acting on an irrelevant purpose or failing to respect 
procedural requirements.66 More commonly, courts will 
consider whether the exercise of the garnishee power was 
so irrational or unfair that it breaches the Wednesbury 
standard. 

“�An ATO bank garnishee 
may freeze a company’s 
operating account 
without notice, instantly 
cutting off cashflow . . .”

The leading case is Denlay v FCT,67 where the ATO 
garnisheed the taxpayers’ superannuation fund despite 
a court-ordered stay and pending appeals against the 
assessments. Logan J held that this was an abuse of power: 
the decision was “so unreasonable that no decision-maker, 
acting reasonably, could have arrived at such a decision”. 
In other words, the Commissioner must take into account 
relevant factors (such as agreed stays of execution or the 
merits of ongoing appeals) before issuing a garnishee; 
ignoring them can render the notice invalid. 

Similarly, the High Court’s decision in DCT v Moorebank,68 
and its modern application in Hyder v FCT,69 recognises 
that enforcement action is “oppressive” when a taxpayer 
is forced to pay the full disputed debt prematurely. If a 
garnishee notice is found to be so harsh or procedurally 
wrong (for example, if the ATO has undertaken not to 
enforce until a dispute is resolved and then does so 
anyway), a court can issue an injunction or quash the 
notice. These are exceptional remedies, however: unless 
the case law conditions are clearly met, the ATO’s garnishee 
will usually stand. In addition to these broader grounds, 
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a garnishee notice may also be affected by technical or 
statutory errors. For example, if the notice overstates the 
debt, it may be ineffective to the extent of the excess. 
A serious error in identifying the recipient, or uncertainty 
about what the recipient is required to do, may also make 
the notice invalid.70 

Ethical advisory considerations
As a matter of professional ethics, a tax adviser should 
ensure that any agreements or understandings with the ATO 
(such as an agreed grace period to pay) are documented 
to protect the client in case the ATO’s actions deviate.71 
Conversely, if a client is moving assets to evade tax 
(like shuffling money to relatives’ accounts), an ethical 
practitioner must refrain from assisting — doing so could be 
deemed a “scheme” to defeat tax and potentially implicate 
the adviser in misconduct or even promoter penalties.72 
Code of Professional Conduct item 11 (not obstructing tax 
law administration) is directly relevant here.73 

Retention of tax refunds and offsets 
In addition to affirmative collection actions, the 
Commissioner can retain or offset amounts that would 
otherwise be payable by the ATO to the taxpayer.74 Under 
tax law, if a taxpayer is entitled to a tax refund (for example, 
from an income tax return or a BAS), the ATO will generally 
offset that refund against any existing tax debts of the 
taxpayer. This happens by default under the running balance 
account system — it is not discretionary.75 Practitioners 
should advise clients expecting a refund that, if they have 
other overdue liabilities, they likely won’t see the money; 
it will reduce their debt instead.76 

Beyond offsets, the ATO has specific discretionary power 
to retain refunds pending verification or where there are 
outstanding returns.77 For instance, the Commissioner can 
retain a refund where the taxpayer has an outstanding 
notification — such as an unlodged income tax return — 
that affects, or may affect, the amount of the refund.78 
A recent development is the extension of the ATO’s BAS 
refund retention framework: from 1 July 2025, the ATO can 
hold onto certain activity statement refunds for 30 days 
(up from 14 days) while verifying claims.79 Additionally, 
from 1 January 2025, the Commissioner can retain 
certain refunds for up to 90 days if the taxpayer has not 
nominated, in the approved form, an eligible Australian 
financial institution account for electronic payment.80 These 
measures are aimed at preventing fraudulent or incorrect 
refunds from being paid out and to encourage taxpayers to 
lodge all obligations.81 

Another scenario is when a taxpayer has a disputed 
assessment and is due a refund in a later period. Historically, 
the ATO might offset the refund against the disputed debt, 
effectively denying the taxpayer the cash pending the 
dispute outcome.82 Legislation passed in 2022, however, 
gives the Commissioner power not to offset in certain cases 
of small business disputing a debt, allowing the refund to 
be paid out (this was to address fairness concerns where a 
business might need cash flow during a genuine dispute).83 

Advisers should be aware of the Commissioner’s ability 
to withhold refunds in many cases and counsel clients 
accordingly. For example, clients should not rely on 
receiving a GST refund if they have old debts or unlodged 
returns because the ATO may lawfully retain it.84 

From an ethics viewpoint, transparency with clients is key: 
explain why a refund they expected was taken by the ATO.85 
There have been instances where poor communication led 
taxpayers to complain that the ATO “raided” their bank 
account, when in fact it was an offset of a refund.86 Clarity 
and pre-emptive warning can prevent mistrust. If a client is 
in serious hardship, note that the ATO cannot offset certain 
family tax benefits or welfare-related credits against tax 
debts, and in some cases, an application can be made to 
refund credits in hardship situations (although this is rare).87 
The practitioner’s role is to balance obligations versus 
empathy — ensuring that the client knows that the law 
supports the ATO’s retention of funds, but also advocating 
if the client legitimately needs relief.88

Conclusion
Practitioners responding to ATO collection action must 
promptly identify the statutory power being exercised, 
determine the deadline and exposure that it creates, and 
act before the client’s available options are lost. This 
requires establishing the client’s legal and financial position, 
assessing what can still be protected, engaging with the 
ATO where there is a realistic basis for seeking relief or an 
alternative arrangement, obtaining specialist assistance 
when required, and documenting the advice and decisions 
made. The response must remain lawful, proportionate 
and sensitive to vulnerability, while ensuring that the 
client understands both the consequences of inaction 
and the limits of delay. Where recovery action reveals 
that a company cannot meet its liabilities as they fall due, 
attention must shift from managing the individual measure 
to assessing the company’s broader financial position and 
longer-term options. 

Part 2 of this series will examine credit reporting of tax 
debts, directions to pay SGC, interest and penalties, and 
payment plans and deferred payment arrangements.

Sylvia Villios, CTA
Associate Professor at the Adelaide Law School
Adelaide University

This article is an edited and abridged version of “Tax debts & insolvency – 
practical pathways through a legal-ethics lens” presented at The Tax 
Institute’s SA Tax Forum in Adelaide on 5 to 6 March 2026.
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to put that final UPE on complying terms in order to avoid 
the need to apply complying terms to each other UPE link 
in the chain (see Diagram 1).

This deals neatly with Div 7A compliance matters and 
minimises annual compliance obligations between the 
trusts in the group because there is then no requirement 
for minimum yearly repayment calculations and actual 
payments. However, the “sleeper issue” here is not founded 
in Div 7A, but in something far more basic. 

When we focus on T4 in Diagram 1, the complying loan 
will have interest charged on it. For that interest to be 
deductible under s 8-1 of the Income Tax Assessment Act 
1997 (Cth) (ITAA97), there will need to be a nexus with the 
production of assessable income in T4’s hands. According 
to the Commissioner in para 1 of TD 2018/9:

“A beneficiary of a discretionary trust who borrows 
money, and on-lends all or part of that money to the 
trustee of the discretionary trust interest-free, is 
usually not entitled to a deduction for any interest 
expenditure incurred by the beneficiary in relation 
to the borrowed money on-lent to the trustee under 
section 8-1 of the Income Tax Assessment Act 1997 
(ITAA 1997).” 

Consequently, it can be expected that the Commissioner 
would deny T4 a deduction for interest paid to CB on the 
complying loan unless there was some direct nexus with 
the production of T4’s assessable income other than from 
distributions from T4. 

The simplest way to demonstrate that required nexus is for 
T4 to charge interest on the UPE owed to it by T3, and so on 
back down the chain of trusts. Ure’s case1 would lead us to 
expect that an interest rate at least matching that applied 
to the complying loan owed to CB would need to be charged 
at each link in the chain. As a practical note, such interest 
should be documented by way of a loan agreement(s) 
and/or formal trustee resolutions evidencing the obligation 
to pay interest at each stage (not just T4) to stand up in 
an audit. 

In the absence of the required nexus, the authors have seen 
interest expenses being denied in the event of a tax audit. 

Cleaning up loans 
Redundant entities 
As practitioners, the authors are often called on to help 
rationalise a client’s entity structures to wind up the affairs 
of redundant entities. But sometimes those redundant 
entities have grandfathered pre-1997 loans owed to them 
(see Diagram 2). 

Introduction
Even though Div 7A of the Income Tax Assessment Act 
1936 (Cth) (ITAA36) has been part of the tax landscape for 
28 years, it continues to trip up taxpayers, their advisers 
and even the ATO. This first article in a two-part series 
describes a selection of compliance issues that the authors 
have seen in practice when engaged by accountants or 
lawyers to advise them and their clients. The second article 
will cover international aspects of Div 7A and the Division’s 
potential effects on succession planning.

Managing UPEs: sleeper issues 
Where you have a chain of trusts and one unpaid present 
entitlement (UPE) at the end owed to a corporate 
beneficiary (CB), a relatively common strategy in practice is 

After 28 years, Div 7A of the Income Tax 
Assessment Act 1936 continues to trip up 
taxpayers, their advisers and even the ATO. This 
article, the first in a two-part series, addresses 
a selection of Div 7A issues encountered in 
practice by the authors when engaged by 
accountants or lawyers to advise them and 
their clients. In this article, we cover sleeper 
issues arising when managing unpaid present 
entitlements where multiple entities are involved, 
“cleaning up” loans, and implementing employee 
share schemes. The second article will cover 
international aspects of Div 7A and the Division’s 
potential effects on succession planning.

Diagram 1. Chain of trusts 

T1 T2 T3 T4

UPE UPE UPE UPE

Complying
loan

CB
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If the redundant entity’s affairs were “cleaned up” by the 
pre-1997 loans being assigned to either a creditor of the 
redundant entity or as part of the distribution of its net 
assets, could that pre-1997 loan be assigned in some way 
without “freshening it up” for Div 7A purposes? 

Broadly, at law it is possible for a creditor (the redundant 
entity) to assign a debt owed to it, provided that the debt 
remains on substantially the same terms as it originally had 
(among other obligations).2 That is, the creditor assigns 
its rights to a receivable under the loan contract to the 
new creditor (either by way of set off, by way of gift, or 
otherwise for valuable consideration) without affecting the 
legal obligations of the debtor other than to whom future 
repayments need to be paid. 

Putting aside issues under the commercial debt forgiveness 
rules in Div 245 ITAA97 (which are outside the scope of 
this article), in the authors’ opinion, when the new creditor 
starts to be owed an amount by the debtor, there is, at 
that time, what might be called a new “event” of financial 
accommodation being provided to the debtor by the new 
creditor within the meaning of s 109D(3) ITAA36, especially 
where the new creditor allows the debt to remain unpaid 
(on the existing terms). 

We are reminded that the Full Federal Court in FCT v 
Bendel 3 noted that: 

“69. Here, the phrase ‘a provision of credit or any other 
form of financial accommodation’ appears in s 109D(3) as 
part of a definition which includes ‘an advance of money’ 
and ‘a payment of an amount for, on account of, on behalf 
of or at the request of, an entity, if there is an express 
or implied obligation to repay the amount’ (emphasis 
added).” 

The High Court’s decision in Bendel at para 72 also focused 
on this obligation to repay, concluding that a UPE, where the 
corporate beneficiary “does nothing” in relation to that UPE, 
was neither a debt (because a UPE did not create a debtor/
creditor relationship) nor a loan under s 109D(3)(b) because 
there was no “bilateral activity”.

Similarly, the High Court at para 74 concluded that there 
was no provision of financial accommodation under 
s 109D(3)(d), again because there was no action on the 
part of both parties, saying there needed to be “some 
interchange or interaction between entities”.

In the example here, from the new creditor’s perspective, it 
is not entitled to be “repaid” an amount that it lent to the 
debtor. However, the debtor remains obliged to “repay” the 
amount of the debt that it originally owed to the redundant 

entity. In the authors’ opinion, arguably, the amount owed 
by the debtor, in conjunction with the attached obligation 
on the debtor to repay that amount and the new creditor’s 
acceptance of the amount receivable in repayment of or 
replacement for the original debt owed by the redundant 
entity, would likely be viewed by a court as sufficient to 
cause the amount receivable by the new creditor from the 
debtor to constitute a form of financial accommodation 
provided by the new creditor to the debtor. 

This position is not without doubt, however, especially since 
the High Court’s decision in Bendel was based on there 
being some interaction between the entity that owes the 
amount and the entity to which that amount is assigned. 
It is noted that, where a debt is assigned from the redundant 
entity (in the above example) to the new creditor, there is 
a clear interaction between those two entities rather than 
between the new creditor and the debtor.

On the basis that the new creditor would be taken, for 
Div 7A purposes, to have provided a new loan to the debtor 
at the time of the assignment, the terms of the old loan 
would need to be changed to comply with the requirements 
of s 109N ITAA36 in order to avoid any undesirable 
consequences under Div 7A. 

Assigning receivables 
What if the amount receivable was a UPE instead of a 
pre-1997 loan as depicted in Diagram 3? How do you clean 
up the balance sheet of an entity that is owed a UPE? Can 
you assign the right to receive a UPE in satisfaction of a 
debt that you owe to another party? 

Putting aside Div 7A consequences for a moment, in the 
authors’ opinion, the greater tax issue here is CGT. 

CGT event A1 occurs when there is a disposal of a CGT asset, 
which includes a change of beneficial ownership from one 
entity to another. In the context of a UPE, the assignment 
of the UPE (that is, transferring the right to receive the 
UPE from one beneficiary to another entity) may cause 
CGT event A1 to happen if there is a change in beneficial 
ownership of the UPE. This is because the UPE is considered 
a CGT asset in the hands of the beneficiary.4 

Where a UPE is assigned and CGT event A1 happens, the 
capital proceeds will usually equal the value of the liability 
that is satisfied by the assignment. The focus then turns to 
determining the cost base of the UPE. 

It should be noted that the Commissioner took the position 
in TD 2016/19 that a beneficiary was NOT entitled to a 
deduction under s 25-35 ITAA97 for a bad debt where a 
UPE was written off as bad. The basis relied on was that 

Diagram 2. Redundant entity scenario 1

Debtor Redundant Creditor

Pre-97 loan Debt/loan

Diagram 3. Redundant entity scenario 2

Debtor Redundant Creditor

UPE Debt/loan
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the amount of the UPE owing had not been included in the 
beneficiary’s assessable income but, rather, was a notional 
amount under s 97 ITAA36. 

Similarly, the amount of a UPE owed could not be said to 
have been an amount “paid” by the beneficiary for it within 
the meaning of s 110-25 ITAA97 because it was created by 
way of a conferral of an entitlement in equity. Further, the 
anti-overlap rule in s 108-20 ITAA97 cannot apply because 
there is a difference between the amount included in the 
beneficiary’s assessable income and the amount of the 
UPE owed. Accordingly, it appears that the assignment of 
a UPE would cause CGT event A1 to happen and cause a 
capital gain to arise in the hands of the assignor, most likely 
leading to double taxation. What can be done to avoid that 
outcome? 

In several private rulings, the Commissioner has taken the 
position that, where a UPE is satisfied by being replaced 
by an actual loan, it is appropriate to look through the 
technical occurrence of CGT event C2. For example, in 
PBR 1012648073225 (which dealt with a UPE being 
satisfied by being set off against a new loan offered to the 
trust by the beneficiary), the Commissioner said: 

“As a UPE is a CGT asset that comes into existence when 
a beneficiary of a trust becomes presently entitled to 
a share of the income of a trust estate, CGT event D1 
occurs at either the time as specified under the relevant 
term or terms of the trust deed which confer present 
entitlement or when a valid trust resolution is made to 
apply a share of the income of the trust for the benefit of 
a beneficiary. 

Similarly, as a UPE is satisfied or discharged, and ends, 
when the amount of a beneficiary’s present entitlement 
is paid to them, CGT event C2 occurs at the time of 
payment. 

In this case the payment of each Beneficiary UPE is 
by way of set-off in circumstances where each UPE is 
converted to a loan to the Trustee of Trust A as described 
in the facts. 

However, consistent with the approach outlined in 
Commissioner of Taxation v Dulux Holdings Pty Ltd & Ors 
[2001] FCA 1344, (the Dulux case), the Commissioner’s 
position has been that it is appropriate to look through 
the legal rights incidentally created and discharged/
satisfied when they are merely facilitating the real 
transaction, being the distribution of income from a trust 
to a beneficiary. 

There appears to be no valid reason for departing from 
that position in this case where each UPE is discharged/
satisfied by way of payment, albeit by way of set-off. 

This position prevents any issues of double taxation of 
trust distributions and although an alternative position 
could be to instead rely on the anti-overlap provisions in 
section 118-20, the current position is a more practical 
approach to the issue. 

Accordingly, it is appropriate to look through CGT 
event C2 (and any capital gain that may result) as 

the rights incidentally discharged/satisfied merely 
facilitate the distribution of income from a trustee to a 
beneficiary.” 

From this private ruling, it appears that a UPE could be 
“converted” into a loan without undesirable consequences 
arising from the happening of CGT event C2. That loan could 
then be assigned for value, for example, by being applied in 
full or partial discharge of a debt owed by the beneficiary. 
For the beneficiary, there would then be no capital gains 
made from those transactions. 

However, if the entity to which the debt is assigned (that 
is, the assignee) is a company or a trust with a UPE owed 
directly or indirectly to a company, care needs to be taken 
to ensure that the debt would not be deemed to have been 
forgiven for Div 7A by s 109F(5) and (6) ITAA36. Those 
subsections provide: 

“Debt forgiveness by debt parking 

(5)	 An amount of debt an entity (the debtor) owes a 
private company is also forgiven for the purposes of 
this Division if: 

(a)	 the private company assigns the right to receive 
payment of the amount to another entity (the 
new creditor) who is either: 

(i)	 an associate of the debtor; or 

(ii)	 a party to an arrangement with the debtor 
about the assignment; and 

(b)	a reasonable person would conclude (having 
regard to all the circumstances) that the new 
creditor will not exercise the assigned right. 

Debt forgiveness by failure to rely on obligation to pay 

(6)	 An amount of debt an entity (the debtor) owes a 
private company is also forgiven for the purposes of 
this Division if a reasonable person would conclude 
(having regard to all the circumstances) that the 
private company will not insist on the entity paying 
the amount or rely on the entity’s obligation to 
pay the amount. (The amount is forgiven when 
a reasonable person would first reach that 
conclusion.)” 

A technical analysis of the operation of those provisions is 
beyond the scope of this article but, for present purposes, 
it needs to be the case that the new creditor will insist on 
recovering the debt assigned to it. The perception of that 
intention would be bolstered if the new creditor were to take 
some action congruent with that end, for example, putting in 
place a security charge or mortgage over some or all of the 
debtor’s assets. 

While outside the scope of this article, the authors note 
that this “will insist” feature will also bolster an argument 
against a “deemed forgiveness” under Div 245 ITAA97 
(see s 245-36 ITAA97 which contains the anti-avoidance 
provisions for “debt parking”) from having operable effect, 
in the authors’ opinion, as the assignment would likely be 
seen to be “at arm’s length” and there should be no net 
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forgiven amount due to the operation of s 245-65 ITAA97 
(see item 5 in the table). 

More specifically, if the debt has market value equal to 
its face value (which it will in such a scenario, unless the 
borrower is insolvent), the amount that you offset against 
the forgiven amount is the market value (that is, the face 
value) of the loan. By offsetting the market value of the 
loan against the forgiven amount, there is effectively no 
forgiven amount under Div 245. As a result, while the 
commercial debt forgiveness provisions in Div 245 may 
technically apply, there should be no net effect on the 
assignor creditor, the debtor, or the assignee creditor 
resulting from that assignment. It is worth keeping in mind, 
however, that if the assignee creditor later forgives the 
debt, in whole or in part, the commercial debt forgiveness 
rules can also later operate to adversely affect the 
borrower due to s 245-61 ITAA97. 

Employee share schemes 
Employee share schemes have been in existence for many 
years and the tax treatment of them would be familiar to 
most readers. A popular form involves what is often referred 
to as a “loan funded share plan” because the subscription 
price is often managed so that there is little or no upfront 
amount taxable under Div 83A ITAA97. 

Typically, in a loan funded share plan, an employee is 
advanced a loan from an employer in order to provide 
funding for the employee to subscribe for shares in the 
employer company (see Diagram 4). 

Diagram 4. Typical loan funded share plan transactions

Employer

Subscription
for shares

Loan

According to conventional wisdom, the loan to the 
employee is not subject to Div 7A obligations because, 
at the time the loan is made, the employee is not then 
either a “shareholder” or an associate of a shareholder 
of the employer company within the meaning of 
s 109D(1)(d) ITAA36. (FBT exposures are also mitigated by 
the application of the “otherwise deductible rule”.) 

Readers would recall that the Patcorp case5 established 
that it is only after the employee subscribes for shares (and 
is issued them or is absolutely entitled to be registered as 
a member, for example, someone to whom a transfer of 
shares in the company has been approved for registration 
by its directors but whose name has not, at the relevant 
time, actually been entered in the register) that they 
become a “shareholder” in the company. For completeness, 
the authors note that the position of individuals in these 
circumstances is not affected by the extended definition of 
“shareholder” in s 45Z ITAA36. 

The trap here is when the employer issues a second tranche 
of shares to the same employee in a later year using the 

same loan funded share plan, usually thinking, “this worked 
so well last time”. 

Unfortunately, for an employee in that position (who is 
unlikely to know better), at the time that the second tranche 
of shares is issued and funded by a new loan from the 
employer company, the employee is clearly a shareholder 
of the employer company at that time, opening the way to 
the application of Div 7A to the funding arrangement. In fact, 
s 109ZB(1) ITAA36 gives Div 7A priority operation over FBT 
in relation to loans: 

“(1) 	This Division applies to a loan of an amount to an 
entity by a private company, even if the loan is made: 

(a)	 to the entity in its capacity as an employee (as 
defined in the Fringe Benefits Tax Assessment Act 
1986) or an associate of such an employee; or 

(b)	 in respect of the employment of an employee (as 
defined in that Act). 

Note:  This helps ensure that a loan is not a fringe benefit 
for the purposes of that Act.” 

Regrettably, despite submissions to Treasury, there is yet 
to be introduced into Div 7A an “otherwise deductible” 
rule akin to the FBT one for the use of borrowed funds. 
As a result, an employee who is offered participation in a 
loan funded share plan a second time can be exposed to 
undesirable Div 7A consequences. 

“�The trap here is when the 
employer issues a second 
tranche of shares . . . 
usually thinking, ‘this 
worked so well last time’.”

Further, if the terms of the loan funded share plan are such 
that, on forfeiture of the shares in the employer company 
the loan balance is forgiven, s 109ZB(2) also gives Div 7A 
priority operation over FBT in relation to that forgiveness: 

“(2) 	 This Division applies to a private company’s 
forgiveness of a debt owed by an entity to the private 
company, even if: 

(a)	 the entity owed the debt in its capacity as an 
employee (as defined in the Fringe Benefits Tax 
Assessment Act 1986) or an associate of such an 
employee; or 

(b)	the forgiveness occurs in respect of the 
employment of an employee (as defined in 
that Act). 

Note:  This helps to ensure that the forgiveness of a debt 
is not a fringe benefit for the purposes of that Act.” 

It is therefore critical to ensure that the terms of a loan 
funded share plan deal appropriately with the “unwinding” 
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of the funding arrangements in the event that the employee 
forfeits their shares. 

Conclusion
As mentioned in the introduction, this short series of two 
articles contains a selection of practical issues and current 
developments in relation to Div 7A. This first article has 
covered cover sleeper issues arising when managing UPEs 
where multiple entities are involved, “cleaning up” loans, 
and implementing employee share schemes.

Part two, which will appear in a later issue of this journal, 
will cover other practical issues such as international 
aspects of Div 7A and the Division’s effects on succession 
planning.

Chris Wookey, CTA (Life)
Specialist Tax Consultant
Chris Wookey Chartered Accountant

Nick Wookey
Associate
KHQ Lawyers

This article is an updated, edited and abridged version of “Div 7A – practical 
issues and current developments” presented at The Tax Institute’s VIC Tax 
Forum in Melbourne on 19 to 20 March 2026.
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Superannuation
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Changes to the 
LRBA rules 
This article discusses the recent changes to the 
LRBA rules and how they will limit LRBAs to 
business real property and exclude residential 
property from 10 August 2026.

property, it must be business real property within the 
meaning of s 66 SISA (see below). Simply put, this excludes 
any real property that is not business real property from 
being an acquirable asset for SMSFs.

Importantly, this change does not preclude an SMSF 
undertaking an LRBA in respect of other acquirable assets, 
such as shares in a company or units in a unit trust, subject 
to the usual tests. 

What is business real property?
“Business real property” is defined in s 66(5) of the SISA as 
the following:

“(a)	any freehold or leasehold interest of the entity in real 
property; or

(b)	 any interest of the entity in Crown land, other than a 
leasehold interest, being an interest that is capable 
of assignment or transfer; or

(c)	 if another class of interest in relation to real property 
is prescribed by the regulations for the purposes of 
this paragraph – any interest belonging to that class 
that is held by the entity;

where the real property is used wholly and exclusively in 
one or more businesses (whether carried on by the entity 
or not), but does not include any interest held in the 
capacity of beneficiary of a trust estate.”

For example, a residential property that is used wholly 
and exclusively in one or more businesses will still be an 
acquirable asset under s 67A(2) following the amendment. 
However, a building which has an office and an apartment 
above, and is therefore partially used for residential 
purposes, will not be an acquirable asset.

There are a number of other circumstances where 
residential property can constitute business real property. 
We recommend that expert advice be obtained if there is 
any doubt.

What is an “arrangement”?
While the amendment applies in relation to arrangements 
entered into on or after the commencement of the 
amendments, the important question is: what will constitute 
an “arrangement”?

There are a number of possible events that might be 
considered essential to the commencement of an LRBA, 
including:

	• the approval of finance; 

	• the signing of a loan contract with the lender; 

	• the drawdown of a loan; 

	• the signing of the contract of sale to purchase a property; 

	• the payment of a deposit; 

	• the execution of a bare trust deed and related 
documents; and

	• the settlement of a property. 

Introduction
The Albanese Government’s deal with the Greens to secure 
passage of the first tranche of its major tax changes has 
placed limited recourse borrowing arrangements (LRBAs) 
back in the spotlight.

We outline below the press releases in which both parties 
reached agreement on changes to the LRBA rules, and 
discuss the amendment moved by Senator Nick McKim of 
the Greens to the Treasury Laws Amendment (Tax Reform 
No. 1) Bill 2026 (the Bill), tabled in parliament on 28 May 
2026, relating to, among other things, the negative gearing 
and CGT changes (the first tranche of tax changes).

The Bill passed both houses of parliament on 25 June 2026 
and received royal assent on 26 June 2026. Accordingly, 
the restrictions on LRBAs are now law and the transitional 
period ends on 10 August 2026.

What did the recent announcements 
say?
The Greens’ press release on 23 June 2026 states that the 
government has agreed to:

“Close self-managed superannuation fund’s exemption 
from the prohibition on being able to borrow to fund 
investments.”

The media release issued by the Prime Minister on 
23 June 2026 states that the government will support 
an amendment:

“… to ban future limited recourse borrowing 
arrangements … for residential property by 
superannuation funds.”

The Greens’ amendment to the Bill
Senator Nick McKim of the Greens moved an amendment 
to the definition of “acquirable asset” in s 67A(2) of the 
Superannuation Industry (Supervision) Act 1993 (Cth) (SISA). 
This amendment provides that, where an asset is real 
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Note that a contract of sale of real estate may be subject to 
certain conditions, such as being subject to:

	• finance;

	• property inspection; and/or

	• zoning or another condition.

Broadly, for an SMSF arrangement to qualify as being 
entered into prior to 10 August 2026, it should not be 
subject to any condition precedent to the formation of 
a legally binding contract. A legally binding contract can 
have conditions subsequent. Whether a condition is a 
condition precedent or a condition subsequent is a matter 
of determination after a careful review of the contract 
and surrounding factual circumstances. This analysis is 
best undertaken by a lawyer. In particular, you should not 
assume that a contract of sale that is subject to finance 
involves a condition precedent; many are drawn to be 
conditions subsequent requiring the purchaser to use best 
efforts to apply for finance.

Off-the-plan arrangements also need to be carefully 
considered. For example, while an off-the-plan contract 
may be executed prior to 10 August 2026, settlement may 
typically follow 12 to 24 months after this time. This creates 
a range of compounding risks that trustees and their 
advisers must carefully consider. For example:

	• a lender may not be prepared to confirm and provide 
finance until the property is nearing completion;

	• a lender may also wish to withdraw their lending due to 
changed circumstances, for example, the value of the 
property has fallen or there are issues with the property. 
If the fund is required to find a new lender, query whether 
the same arrangement exists; and

	• if the developer delays or the building does not proceed 
and contracts are rescinded, a question arises as to 
whether the replacement contract or amended terms are 
entered into before or after 10 August 2026.

Understandably, the lack of any guidance setting out what 
constitutes an arrangement means that it is not clear at this 
stage what circumstances will constitute an “arrangement”. 
Expert advice should therefore be obtained.

When will the changes commence?
The amendment expressly states that the change will 
be prospective, will protect contracts signed before 
commencement, and will take effect 45 days after royal 
assent. 

With the amending legislation receiving royal assent on 
26 June 2026, the transitional arrangements for LRBAs 
ends on 10 August 2026. This does not allow much time to 
ensure that arrangements are implemented prior to this 
deadline.

Transitional aspects
Acquisitions entered into before commencement 
will be possible, even where settlement occurs after 
commencement. However, as noted above, care will 

need to be taken to ensure that the relevant parts of the 
arrangement are satisfied to qualify under the transitional 
rules.

An LRBA entered into before commencement may need to 
be refinanced afterwards and the amendment is designed 
to provide this flexibility. However, there are a number of 
rules that need to be satisfied for refinancing an existing 
LRBA to be grandfathered and expert advice should be 
obtained.

Where to from here?
If residential property borrowing by SMSFs is being targeted 
because of perceived housing market impacts, it remains 
unclear why LRBAs will not be permitted for newly 
constructed housing to increase the potential supply of 
residential accommodation.

In particular, the government is allowing negative 
gearing and the 50% CGT discount on new acquisitions 
of residential dwellings acquired by individuals (outside 
SMSFs) after its 12 May 2026 Budget. However, these two 
tax changes apply to established residential dwellings 
acquired after 7.30 pm on 12 May 2026, as reflected in 
Sch 2 of the Bill.

Professional bodies, including the SMSF Association, have 
been in recent talks with the government to wind back the 
restriction to still allow for SMSFs to borrow to acquire 
new residential dwellings. However, there is no sign yet on 
whether any further changes will be made.

There are a number of tax concessions granted for large 
build to rent (BTR) developers to increase housing in 
Australia, including:

	• an accelerated deduction of 4% for capital works relating 
to BTR developments; 

	• a concessional final withholding tax rate of 15% on 
eligible fund payments; and

	• some states and territories also offer tax incentives to 
BTR developers (for example, in Victoria, where land tax 
is calculated at the reduced rate of 50% of the taxable 
value of the land).

The Prime Minister states in the media release of 23 June 
2026:

“These [LRBA] arrangements constitute less than 1 per 
cent of total residential property borrowing and less than 
half a per cent of new residential borrowing each year.”

Thus, the ability for SMSFs to continue to undertake LRBAs 
for new residential property is consistent with government 
policy and would add to the supply of housing in Australia.

Lack of consultation and transition
As of March 2026, there were 672,805 SMSFs and 
1,239,977 members with total estimated assets of 
$1.06 trillion.1 The above “agreement” was undertaken 
without any consultation with this important SMSF sector 
that accounts for around 25% of Australia’s total retirement 
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savings. Moreover, the SMSF Association has labelled this 
change as a case of political “deal-making”.

Conclusion
Moving forward, until the amendment is finalised as law, 
we recommend that expert advice be obtained before 
proceeding with new or refinanced LRBA arrangements to 
make sure they satisfy the proposed changes.

Daniel Butler
Director
DBA Lawyers

Nick Walker
Lawyer
DBA Lawyers

Reference

1	 Australian Taxation Office, Highlights: SMSF quarterly statistical report 
March 2026, 16 June 2026. Available at www.ato.gov.au/individuals-and-
families/super-for-individuals-and-families/self-managed-super-funds-
smsf/smsf-newsroom/highlights-smsf-quarterly-statistical-report-
march-2026. 
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