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Tax News – at a glance

by TaxCounsel Pty Ltd

May – what happened in tax?

The following points highlight important federal tax developments that occurred during May 2026. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 619 (at the item number indicated).

2026–27 Budget

The Treasurer delivered the federal government’s 2025–26 Budget on 12 May 2026. See item 1.

Budget: capital gains tax

From 1 July 2027, the 50% CGT discount is to be replaced by cost base indexation for assets held for more than 12 months. There is to be a 30% minimum tax rate on net capital gains. These changes are to apply to all CGT assets, including pre-1985 CGT assets, held by individuals, trusts and partnerships. See item 2.

Budget: negative gearing

Negative gearing for residential property is to be limited to new builds. From 1 July 2027, losses from established residential properties will only be deductible against rental income or the capital gains from residential properties. Excess losses will be carried forward and able to be offset against residential property income in future years. See item 3.

Budget: corporate loss carry back

For tax years commencing on or after 1 July 2026, companies with an aggregated annual global turnover of less than $1 billion will be able to carry back a tax loss and offset it against tax paid up to two years earlier. Loss carry back will apply to revenue losses only and will be limited by a company’s franking account balance. See item 4.

Budget: minimum 30% tax on discretionary trust income

From 1 July 2028, trustees of discretionary trusts will pay a 30% minimum tax rate on the taxable income of the discretionary trust. Beneficiaries, other than corporate beneficiaries, will receive non-refundable credits for the tax payable by the trustee. See item 5.

Other Budget measures

A number of other tax-related measures contained in the Budget are discussed. See item 6.

Tax Ombudsman: First Nations taxpayers

The Tax Ombudsman is currently undertaking a review of the ATO’s engagement with First Nations taxpayers. See item 7.

Non-business rental property income and deductions

The Commissioner has released a ruling and two practical compliance guidelines that provide guidance for individuals who earn non-business income from a rental property (TR 2026/1; PCG 2026/2; PCG 2026/3). See item 8.

FBT: car parking issues

The Full Federal Court (McElwaine, Feutrill and Wheatley JJ) has unanimously allowed an appeal by the Commissioner from a decision of Logan J at first instance and held that a shopping centre (the Grand Central Shopping Centre) car parking facility was a “commercial parking station” for the purposes of the Fringe Benefits Tax Assessment Act 1986 (Cth) (FCT v Toowoomba Regional Council [2026] FCAFC 50). See item 9.

Shaw: ATO decision impact statement

The Commissioner has released a decision impact statement in relation to the decision of Colvin J in FCT v Shaw [2026] FCA 197 which considered issues relating to the deductibility and substantiation of meal expenses incurred by an employee long-haul truck driver.

FBT: car parking threshold

The FBT car parking threshold for the FBT year ending 31 March 2027 is $11.48.


President’s Report

by Tim Sandow, CTA
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Supporting our community with new measures

President Tim Sandow reflects on being the home of tax in Australia following a significant Federal Budget.

As we approach EOFY, our members are not only dealing with the usual chaos, but also navigating questions that arose following the Federal Budget announcement this May.

Each year, we support our members with quickly and effectively understanding tax measures announced in the Budget by releasing our comprehensive Federal Budget report, and by holding follow-up webinars where we discuss the measures and their potential impact on the tax system, tax practitioners and their clients in depth. This year was no different — except for the fact that there was so much to unpack in this year’s Budget announcement.

In our report, which you would have received the morning after the announcement, we detailed 16 announced tax measures across business taxation, individual and private wealth taxation, and more. We also highlighted a further 12 announced but unenacted measures that are yet to be addressed.

Some of the measures were particularly significant and garnered considerable interest, both from our members and from the media and wider public. Those included replacing the 50% CGT discount with cost base indexation and a 30% minimum tax on net capital gains, changes to negative gearing for residential properties, and a 30% minimum tax on the taxable income of discretionary trusts.

Recently, those major changes to the CGT discount and negative gearing have been introduced without any public consultation. This lack of consultation was surprising and disappointing, particularly given the significance of the changes and the interest in the transitional rules.

In the two member-only webinars following the Budget announcement, we received 230 questions from members. The sheer volume of questions reveals a level of uncertainty we haven’t seen in previous Budget announcements, which is to be expected, given we haven’t seen substantial changes like this in previous Budgets.

This uncertainty points to the fact that the announced measures are still relatively isolated and piecemeal in terms of their effect on our tax system overall. These changes are not clearly and immediately part of a long-term and well-thought-out plan for holistic tax reform. Practitioners are not only wondering how the measures themselves will function, but also what knock-on effects they might introduce in other areas of the system. Introducing them without adequate consultation means those knock-on effects will remain unaddressed, or will need to be navigated by tax practitioners while the legislation is in effect and having a very real impact on the lives of Australian taxpayers.

Prior to the Budget announcement, I wrote that consideration for the ongoing trust, confidence and transparency between the tax system and taxpayers was vital. Unfortunately, a lack of meaningful consultation erodes that all-important trust and calls into question the efficacy of, and long-term vision behind, the measures.

And so, as we navigate the coming changes to the tax legislation, I have two reminders for our members.

First, while they do not constitute reform and suffer from a lack of consultation with the profession, the Budget measures are politically and ideologically significant. They suggest a political willingness to tackle big-ticket issues in our tax system which should give us hope for true tax reform in the future. The Tax Institute will continue advocating for tax reform, consulting with lawmakers and regulators, and offering technical expertise to shape our tax system for the future.

Second, remember that the Institute is here to support you. There will undoubtedly be more questions as guidance and draft legislation are released. From technical resources to a professional network of experts, it has never been more important to be part of a tax community and we are dedicated to supporting you.

At the end of last month, and in Scott’s CEO’s Report in this journal, we provided an update on our discussion regarding an amalgamation with the IPA Group. I will not go into detail as Scott has already done so, but I will echo the sentiment that, regardless of transformation in our own organisation, we remain the home of tax in Australia, committed to supporting the tax community.


CEO’s Report

by Scott Treatt, CTA
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Towards a better future together

CEO Scott Treatt reflects on the agreement to amalgamate with the IPA Group.

First things first, our members are currently in the thick of EOFY, so I know you will all be very busy. I hope you can find time in your schedule for rest and recharge this month as well as work — we are at our best when we make our wellbeing a priority.

Particularly following the Federal Budget and the newly announced tax measures, I’d also like to encourage you to lean on the resources and community of The Tax Institute, not only this EOFY, but also as you continue client conversations into the new financial year. Excellent tax advice and guidance have never been more important, and the Institute is your partner in staying up-to-date and understanding the impact of new tax legislation quickly and confidently.

An update on our amalgamation with IPA Group

As you know, The Tax Institute’s Board has been carefully reviewing its performance, strategy and long-term sustainability. As a result of this review, and as we have communicated to you in previous reports, email communications and throughout extensive consultation sessions in February this year, we have been exploring an amalgamation with the IPA Group as an opportunity to modernise our technology and service delivery platforms while protecting the legacy built by our members.

As an organisation, we are facing significant challenges posed by outdated technology, depleted financial reserves, and the resulting limitations on long-term operational investments. These are not challenges unique to us, but they are challenges that must be addressed if we want our Institute to continue serving members and shaping the tax profession for years to come.

In a world where digital experience is vitally important to how we work and conduct business, it’s crucial that the Institute can invest in stable, secure and scalable technology and service platforms.

Through consultation, we know the broad majority of members are supportive of this move for our future and understand why we have been exploring this opportunity. Thank you for your engagement with us as we did so.

I’m pleased to share that due diligence is complete and we have agreed on the principles of the proposal. The transaction is to be structured as an asset sale arrangement to a special purpose entity which will conduct the business of The Tax Institute ongoing. The structure of this newly incorporated entity, and the arrangement more broadly, have been carefully designed to safeguard the Institute’s future and preserve the things you love and value about membership, including your designation and member benefits. Given this structure, a member vote is not required under the Institute’s Constitution and the agreement will be finalised by the Board.

Significantly, this is not a merger. The IPA and The Tax Institute are to remain distinct organisations, connected under the wider community of the IPA Group. The Tax Institute will remain a distinct legal entity, and retain its identity, brand, by-laws and member councils and committees. The Institute’s member benefits, technical excellence and advocacy for our tax system and the professionals who work in it will not change. This agreement protects the legacy you have built while ensuring the sustainability of the Institute’s operations.

This is an exciting step forward for the Institute, which will see us create step change in key areas of technology and service delivery. I am confident and excited about what the future holds, and I am encouraged by the confidence and positivity shared by our members.

Thank you again for engaging with the future of our Institute. We are built by members, for members and will continue to be so.


Head of Tax & Legal’s Report

by Julie Abdalla, FTI
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Federal Budget 2026–27

We reflect on the Federal Budget 2026–27, key announced tax measures, the policy direction, and why these changes fall short of delivering holistic reform.

The Federal Budget 2026–27 (the Budget) was announced by the Treasurer on Tuesday, 12 May 2026. It introduces a number of significant tax measures that mark a clear shift in the government’s approach to the taxation of capital, investment, and the use of discretionary trust structures. In several respects, these measures are bold. They revisit longstanding policy settings, challenge established concessions, and engage with areas of the tax system that have historically been difficult to tackle.

Set against a background of ongoing economic pressures, including cost-of-living challenges, high interest rates, and a global fuel crisis, the courage to broach big issues in our tax system is commendable. However, while these measures are significant, they do not constitute holistic, structural tax reform.

A shift in taxing capital and trusts

A key feature of the Budget is a shift in how capital, investment and discretionary trusts are taxed.

Announced changes to the capital gains tax discount and negative gearing move away from longstanding settings and are likely to influence decisions about where to invest, and what assets to hold.

The proposed introduction of a minimum tax on discretionary trusts is another major change. It targets income splitting and limits the extent to which tax can be reduced by distributing income to beneficiaries on lower marginal tax rates. At the same time, this measure raises important questions. Discretionary trusts are widely used for legitimate business and family purposes. Changing how they are taxed will likely affect how small and medium businesses, and family groups, are structured, and may put those who are unable to restructure for non-tax reasons at a disadvantage. This measure is expected to have far-reaching implications but, like the other announced changes, its full impact will become clearer once its detailed design is published.

Overall, these changes indicate a shift towards taxing capital, investment and structures more heavily, which is likely to change behaviours across the system. The question is, where is the relief on the other side? Other than the Working Australians Tax Offset and previously legislated minor changes to personal income tax brackets, this Budget makes no attempt to review the personal tax system, let alone canvas structural reform to address matters like bracket creep.

Big changes, but not quite reform

While the announced measures are significant, they are only directed at specific aspects of much broader issues. These include housing, intergenerational equity concerns and, clearly, raising revenue.

True tax reform is broader than this. It requires a coordinated approach, with different parts of the system working together and a clear long-term direction. The Budget announcements do not go that far. They do not fundamentally change how the tax system operates overall.

Risk of more complexity

There is also a risk that these changes increase complexity. For example, the introduction of the minimum tax on discretionary trusts adds a layer of taxation at the trust level, with non-corporate beneficiaries receiving non-refundable credits for tax paid by the trust. Under the current rules, trusts operate largely on a flow-through basis, with income taxed in the hands of beneficiaries rather than at the trust level. While this measure aims to limit income splitting, in the case of corporate beneficiaries, it can lead to double taxation. This kind of complexity makes the rules harder to apply in practice.

Making major changes in specific areas, without looking at the whole system, can have unintended consequences and contribute to perceptions of “winners and losers”. It is unclear at this stage how the announced changes will be designed to work with existing rules, and without careful alignment, they may introduce greater complexity and lead to unexpected or unfair outcomes.

Even well-intentioned measures aimed at simplification may add to this complexity. The proposed $1,000 standard deduction for work-related expenses may reduce compliance for some taxpayers, but important design questions remain, including how eligibility will apply in practice and how it will interact with existing deductions.

The successful implementation of these changes will depend on how well they are designed and how they fit, not only with existing rules, but also in a broader vision for the tax system. Without careful consideration and a coordinated approach, there is a real risk that the system becomes more complex rather than simpler.

Uncertainty around announced but unenacted measures

Another ongoing issue is the long list of announced but unenacted measures. In the lead-up to the Budget, The Tax Institute called for greater certainty on stalled tax measures. Unfortunately, though, the Budget did not provide an update on the status or progression of most of that list.

Without addressing these lingering measures, uncertainty festers for taxpayers and advisers, and planning remains difficult. Introducing new measures while old ones remain unresolved adds to confusion and complexity. Clearing this backlog would improve certainty and make the system easier to navigate.

Where to from here?

There is no clear direction on how the balance between taxing labour, capital and structures should evolve, or how long-term pressures on the system will be addressed. This includes key structural challenges such as:

• the continued overreliance on personal and corporate income tax;

• the impact of bracket creep over time; and

• the growing complexity of the system.

Without addressing these issues, even significant individual measures are unlikely to deliver lasting benefits.

The underlying issue is that this Budget did not provide a clear long-term vision for the tax system.

Over the past year or so, there have been many roundtables and discussions on the need for tax reform, boosting productivity, and cutting red tape. There has been strong stakeholder engagement on these issues. However, while much has been discussed, little has been actioned and these initiatives have not yet resulted in a clear plan for reform.

It is possible that this work is shaping future Budget decisions and government announcements, and we may see more big changes down the track, or better yet, a vision for reform. Whether this Budget’s tax changes are a step on the path to reform or are merely isolated changes remains to be seen.

Looking ahead

The government has announced a number of significant tax measures in this Budget. Hopefully, these are indications of the first steps on the road to tax reform, and not the end of the line.

The work already done through the many tax reform, productivity and red tape consultations provides a strong foundation. The issues and opportunities identified through these processes should now be translated into more structured and long-term policy direction.

Ultimately, meaningful reform will require a more integrated approach, with a clear vision for the tax system we want to leave for future generations.
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Tax News – the details

by TaxCounsel Pty Ltd

May – what happened in tax?

The following points highlight important federal tax developments that occurred during May 2026.

Government initiatives

1. 2026–27 Budget

The Treasurer delivered the federal government’s 2025–26 Budget on 12 May 2026.

From a tax perspective, the Budget initiatives are extensive and, in some respects, fundamental. They include significant measures relating to CGT, the taxation of trust income, negative gearing, and the carry-back of corporate tax losses. A range of other tax-related changes were announced.

The announced tax measures are noted below.

2. Budget: capital gains tax

From 1 July 2027, the 50% CGT discount is to be replaced by cost base indexation for assets held for more than 12 months. There is to be a 30% minimum tax rate on net capital gains. These changes are to apply to all CGT assets, including pre-1985 CGT assets, held by individuals, trusts and partnerships.

Transitional arrangements will limit the impact of these changes on existing investments by ensuring that the changes only apply to gains arising on or after 1 July 2027. The 50% CGT discount will continue to apply to gains arising before 1 July 2027. Capital gains on pre-1985 assets arising before 1 July 2027 will remain exempt from CGT.

To maintain incentives for new housing supply, investors in new residential properties will be able to choose either the 50% CGT discount, or cost base indexation and the minimum tax. Income support payment recipients, including Age Pension recipients, will be exempt from the minimum tax.

Minimum tax rate

As noted, a minimum tax rate of 30% is to apply to capital gains that accrue from 1 July 2027 (with no impact until the gain is realised). This will not affect people whose capital gains are already taxed at rates of at least 30%.

Recipients of means-tested income support payments, such as the Age Pension or JobSeeker, will be exempted from the minimum tax if they receive any payment in the financial year in which they realise the capital gain.

3. Budget: negative gearing

Negative gearing for residential property is to be limited to new builds. From 1 July 2027, losses from established residential properties will only be deductible against rental income or the capital gains from residential properties. Excess losses will be carried forward and able to be offset against residential property income in future years.

These changes are to apply to established residential properties acquired from 7:30 pm (AEST) on 12 May 2026. Properties acquired before this time (including under contracts entered into but not yet settled) are to be exempt from the changes until disposed of.

Eligible new builds will be exempt from the changes, ensuring that the benefits of negative gearing are directed to investments that increase the housing stock. Properties in widely held trusts and superannuation funds will be excluded, alongside targeted exemptions for build-to-rent developments and private investors supporting government housing programs.

However, when an investor has excess losses, they will be able to carry forward that excess to offset residential property income in future years. Enabling losses to be carried forward ensures that investors are able to claim a deduction in the future for costs, such as maintenance.

Changes to negative gearing will only apply to residential property. Commercial property and other asset classes, such as shares, will remain subject to existing arrangements.

4. Budget: corporate loss carry back

For tax years commencing on or after 1 July 2026, companies with an aggregated annual global turnover of less than $1 billion will be able to carry back a tax loss and offset it against tax paid up to two years earlier. Loss carry back will apply to revenue losses only and will be limited by a company’s franking account balance.

Loss refundability will also be introduced for small start-up companies. For tax years commencing on or after 1 July 2028, start-up companies with an aggregated annual turnover of less than $10 million that generate a tax loss in their first two years of operation will be able to utilise the loss to generate a refundable tax offset. The offset will be limited to the value of FBT and withholding tax on wages paid in respect of Australian employees in the loss year.

5. Budget: minimum 30% tax on discretionary trust income

From 1 July 2028, trustees of discretionary trusts will pay a 30% minimum tax rate on the taxable income of the discretionary trust. Beneficiaries, other than corporate beneficiaries, will receive non-refundable credits for the tax payable by the trustee.

The minimum tax will not apply to other types of trusts, such as fixed and widely held trusts (including fixed testamentary trusts), complying superannuation funds, special disability trusts, deceased estates, and charitable trusts.

Some types of income such as primary production income, certain income relating to vulnerable minors, amounts to which non-resident withholding tax applies, and income from assets of discretionary testamentary trusts existing at 12 May 2026 are to be excluded.

Expanded roll-over relief is to be provided for three years from 1 July 2027 to support small businesses and others that wish to restructure out of discretionary trusts into another entity.

6. Other Budget measures

Electric car discount

Subject to transitional arrangements, from 1 April 2029, a permanent 25% discount on FBT will be available for all electric cars valued up to and including the fuel-efficient luxury car tax threshold, implemented through a 15% rate in the FBT statutory formula.

Foreign purchases of established dwellings

The temporary ban on foreign purchases of established residential dwellings is to be extended until 30 June 2029. The ban was originally implemented for two years from 1 April 2025.

Medicare levy low-income thresholds

The Medicare levy low-income thresholds for singles, families, and seniors and pensioners are to be increased by 2.9% from 1 July 2025.

Foreign resident CGT regime – transitional arrangements

A time-limited, targeted concession will be provided in the foreign resident CGT regime for investment in the renewables sector as part of the implementation of the 2024–25 Budget measure “Strengthening the foreign resident capital gains tax regime”.

Global anti-base erosion rules

Australia’s global and domestic minimum tax legislation (which was introduced in 2024) is to be amended to implement the side-by-side package agreed to by the OECD/G20 Inclusive Framework on Base Erosion and Profit Shifting on 5 January 2026.

Working Australians tax offset

A $250 working Australians tax offset is to be introduced from the 2027–28 income year.

Research and development tax incentive

From 1 July 2028, the research and development tax incentive is to be simplified and better targeted.

Venture capital tax incentives

The venture capital tax incentives are to be expanded from 1 July 2027 to better facilitate venture capital investment and support early stage and growth businesses.

$1,000 instant tax deduction

From the 2026–27 income year, an instant tax deduction of up to $1,000 will be introduced for Australian tax residents who earn income from work. They will not need to itemise and claim work-related expenses if claiming less than $1,000.

Individuals who incur work-related expenses that are greater than the instant tax deduction will be able to continue to claim their deductions in the usual way. Charitable donations, union and professional association membership fees, and other non-work-related deductions will still be itemised separately and claimed on top of the instant tax deduction.

Instant asset write-off

The $20,000 instant asset write-off for small businesses with a turnover of up to $10 million will be permanently extended from 1 July 2026. Assets valued at $20,000 or more can continue to be placed into the small business simplified depreciation pool. The provisions that prevent small businesses from re-entering the simplified depreciation regime for five years after opting out will continue to be suspended until 30 June 2027.

7. Tax Ombudsman: First Nations taxpayers

The Tax Ombudsman is currently undertaking a review of the ATO’s engagement with First Nations taxpayers.

In a media release, the Ombudsman said that all Australians are entitled to services and support that enable them to engage effectively and fairly with the tax system. However, the Ombudsman has heard that First Nations taxpayers face distinct and systemic barriers in doing so, including lower levels of digital access, financial literacy and access to key identity documents, and an underlying lack of trust in government institutions.

Supporting First Nations peoples to engage confidently and safely with the tax system is essential. As one of the biggest government organisations, with extensive reach to all Australians and businesses, the ATO needs to ensure that its services meet the needs of First Nations taxpayers.

The Ombudsman’s review is not just about identifying barriers, but also building on what is working and identifying practical solutions to improve how the ATO engages with First Nations taxpayers.

The Ombudsman has engaged Jindawayni, a 100% First Nations owned and run business, to assist in undertaking the review and engaging participants in a culturally safe way. Also, the Ombudsman is working in partnership with Aboriginal and Torres Strait Island-led community organisations to support the Ombudsman to engage with First Nations taxpayers, businesses and their representatives, nationally.

The Ombudsman will work collaboratively with the ATO to understand the ATO’s current frameworks, policies and initiatives relating to First Nations engagement, and to identify opportunities for improving accessibility, responsiveness, and cultural safety across key service areas.

The Commissioner’s perspective

8. Non-business rental property income and deductions

The Commissioner has released a ruling and two practical compliance guidelines that provide guidance for individuals who earn non-business income from a rental property (TR 2026/1; PCG 2026/2; PCG 2026/3).

In particular, TR 2026/1 covers the earning of income from:

• the short-term rental market (such as using online booking or sharing platforms), including renting out a holiday home (as described in TR 2026/1) or letting a room (or rooms) in a home; or

• the letting out of a property, or part of a property, to long-term tenants.

TR 2026/1 explains:

• when amounts that are received for the use of a rental property will be assessable income;

• when losses or outgoings that are incurred relating to a rental property can be claimed as deductions;

• how deductions are apportioned when there are both income-producing and non-income-producing uses of a rental property; and

• when certain deductions for a holiday home, that the taxpayer also uses as a rental property, will be denied by s 26-50 of the Income Tax Assessment Act 1997 (Cth) (ITAA97) because it is a “leisure facility” (as defined).

TR 2026/1 notes that it is important to be aware that, where a taxpayer rents out some or all of their main residence, the taxpayer’s ability to access the CGT main residence exemption in full (on an eventual sale of the dwelling) may be compromised.

An appendix to TR 2026/1 contains a transitional compliance approach which explains the ATO’s practical administrative approach to holiday homes for arrangements entered into before 1 July 2026.

TR 2026/1 states that, if a taxpayer rents out a property (including on an online sharing platform), this does not of itself mean that a business is being carried on. There are a range of factors which need to be considered when determining whether a business is being carried on.

TR 2026/1 does not provide detailed advice on deductions for the following topics:

• rental property travel (s 26-31 ITAA97);

• holding vacant land (s 26-102 ITAA97);

• repairs (s 25-10 ITAA97);

• decline in value (s 40-25 ITAA97); or

• capital works deductions (Div 43 ITAA97).

PCG 2026/2 (apportionment of rental property deductions — ATO compliance approach) explains methods for the apportionment of rental property deductions by individuals that the Commissioner considers fair and reasonable.

PCG 2026/3 explains the ATO compliance approach to determining whether a taxpayer’s holiday home is used (or held for use) mainly to produce assessable income in the nature of rent, lease premiums, licence fees or similar charges.

Recent case decisions

9. FBT: car parking issues

The Full Federal Court (McElwaine, Feutrill and Wheatley JJ) has unanimously allowed an appeal by the Commissioner from a decision of Logan J at first instance and held that a shopping centre (the Grand Central Shopping Centre) car parking facility was a “commercial parking station” for the purposes of the Fringe Benefits Tax Assessment Act 1986 (Cth) (FBTAA86) (FCT v Toowoomba Regional Council).1

The expression “commercial parking station” is defined in s 136(1) FBTAA86 to mean:

“… in relation to a particular day, means a permanent commercial car parking facility where any or all of the car parking spaces are available in the ordinary course of business to members of the public for all-day parking [as defined] on that day in payment of a fee, but does not include a parking facility on a public street, road, lane, thoroughfare or footpath paid for by inserting money in a meter or by obtaining a voucher.”

At first instance, Logan J considered that the Grand Central car parking facility was being operated to a different end to a commercial car parking facility. His Honour took the view that it was obvious from the range of fees that it was being operated to the end of complementing the operation of the shopping centre. It was being operated to the end of being an attractive force that brought in business to the shopping centre, and more particularly its tenants. It was certainly, for those reasons, being operated in trade or commerce, but considered as a car parking facility alone, the range of free parking was inconsistent with it being operated commercially for profit, as opposed to commercially in the context of a shopping centre, not a standalone car parking facility.

As indicated, the Full Federal Court has now reversed the decision of Logan J.

In a joint judgment, McElwaine and Wheatley JJ said that the statutory text of the definition of “commercial parking station” was directed towards, first, a physical characterisation of permanent car parking spaces, with at least one space being available generally to members of the public. Second, the facility was operated on an arm’s length, independent, market basis, where the car parking spaces must be paid for with money. Third, the spaces must be available during daylight hours, for at least six hours. Fourth, it will not include parking on a public street, road or lane which is paid for by inserting money into a meter or by way of a voucher.

Their Honours said that the matters relating to the commercial character of the car parking facility, from the statutory definition, supported a general commercial undertaking, but did not require that next level of specificity that the facility be operated to make or be aimed at making a profit. Parliament did not, in the choice of language, confine a commercial car parking station to that definition of commercial.

Feutrill J came to the same conclusion as McElwaine and Wheatley JJ but for different reasons.

TaxCounsel Pty Ltd

ACN 117 651 420

Reference

1 [2026] FCAFC 50.
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Tax Tips

by TaxCounsel Pty Ltd

The market value concept

The circumstances in which it is necessary to determine the market value of an asset in a tax context will vary from the simple to the complex.

Background

Tax practitioners are often faced with the question of what the market value of an asset is at a particular time.

There are, for example, a number of CGT provisions that operate by reference to what the market value of an asset is. Thus, to take a simple illustration, where there is a disposal of a CGT asset by one entity to another entity without consideration (that is, where there is a gift), there are statutory market value substitution rules that will apply to determine the capital proceeds that the transferor is taken to have received for the asset and to determine the first element of the transferee’s cost base of the asset.1

Importantly, it is not only where there is an express reference in the legislation to market value that a determination of the market value of an asset may be necessary. Thus, for example, there are circumstances where a profit or loss from a transaction or some dealing may constitute assessable income or an allowable deduction, and the quantum of the assessable income or the allowable deduction will depend on the market value of an asset.

In many cases, the determination of the market value of an asset will not cause any real difficulty. This will usually be the case, for example, where the asset has a value that can be independently ascertained and there are no complicating issues (for example, the market value of a share listed on a stock exchange that is being disposed of and there is no wider transaction). Further, where the parties to a sale and purchase transaction are unrelated and they bargain at arm’s length, the price they agree to could be regarded as the market value of the asset.

Reflecting the importance and complexity of the market value concept in a tax context, there is a growing body of case law in which various market value issues have been considered. The most recent decision in this regard is the decision of the Federal Court (Jackman J) in Shell Energy Holdings Australia Ltd v FCT.2

This article considers the decision in the Shell Energy Holdings case and the circumstances in which a profit or loss may be relevant.

Market value: ITAA97 definition

It is always necessary to consider whether the meaning of “market value” in a particular statutory context is affected by any provision of the relevant Act for which market value is being determined. For example, the definition provision in the Income Tax Assessment Act 19973 (Cth) ( ITAA97) provides:

“(1) In this Act,[4] except so far as the contrary intention appears:

…

‘market value’ has a meaning affected by Subdivision 960-S.”

This means that, apart from what a provision of Subdiv 960-S ITAA97 may provide, the concept of market value in the ITAA97 takes its ordinary meaning, subject to the particular context.

So far as is relevant, s 960-405 ITAA97 provides that the market value of an asset (other than an asset the supply of which cannot be a GST taxable supply) at a particular time is reduced by the amount of the GST input tax credit (if any) to which “you” would be entitled, assuming “you” had acquired the asset at that time, and the acquisition had been solely for a creditable purpose. This is intended to ensure that a GST component of a valuation is correctly dealt with.

Also, s 960-410 ITAA97 provides that, when working out the market value of a non-cash benefit, anything that would prevent or restrict conversion of the benefit to money is to be disregarded.

Some general points

Before considering the decision in the Shell Energy Holdings case, there are two general points about the market value concept that should not be lost sight of when there is an issue as to the market value of an asset.

The first point is that, in Flemington Properties Pty Ltd v Raine & Horne Commercial Pty Ltd,5 Lehane J said that it was true that, if several valuers valuing the same property on the same basis at the same date produce different assessments, it does not follow that one only of them is right, that any of them is wrong, or that any of the valuers was negligent. The cases, his Honour said, speak of an “acceptable range of figures that a competent valuer using due skill and care would reach” and an “acceptable margin of error”. That range may vary, depending particularly on the difficulty of a particular valuation task at a particular time.

The second point is that in Commissioner of Succession Duties (SA) v Executor Trustee & Agency Co of South Australia Ltd,6 Dixon J noted that, while the basis of valuation was the same for revenue purposes as when assessing compensation to a dispossessed owner, there were differences in principle which might affect the application of that test. He said:

“… I should like, however, to add for myself that there is some difference of purpose in valuing property for revenue cases and in compensation cases. In the second the purpose is to ensure that the person to be compensated is given a full money equivalent of his loss, while in the first it is to ascertain what money value is plainly contained in the asset so as to afford a proper measure of liability to tax. While this difference cannot change the test of value, it is not without effect upon a court’s attitude in the application of the test. In a case of compensation doubts are resolved in favour of a more liberal estimate, in a revenue case, of a more conservative estimate.”

In Gregory v FCT,7 Gibbs J expressed his agreement with that approach.

Shell Energy Holdings: basic facts

The basic facts of the Shell Energy Holdings case were as follows. The taxpayer (Shell Energy Holdings Australia Ltd (or SEHAL)) was a member of the group of companies (Shell) headed at the relevant time by Royal Dutch Shell plc, a company registered in England and Wales and headquartered in the Netherlands. The issue for decision related to the calculation of SEHAL’s cost base in certain shares in Woodside Petroleum Ltd (WPL), a public company listed on the ASX, for the purposes of the ITAA97. SEHAL disposed of the shares in the years ended 31 December 2014 and 2017 (being its substituted accounting periods for the 2015 and 2018 income years).

SEHAL lodged its tax returns for the 2011, 2015 and 2018 income years on 15 July 2011, 31 July 2015 and 31 December 2017, respectively. In each of those tax returns, SEHAL returned assessable capital gains on the disposal of shares in WPL calculated on the basis of a cost base of $11.38 per share, representing a premium of 18% to the closing listed price on 20 January 1997 plus indexation.

In broad terms, the capital gains made by SEHAL on the disposals were to be calculated relevantly by taking the sale price received for the shares and then deducting the cost base of the shares. The cost base of the shares was governed by former s 160ZZSC(1) of the Income Tax Assessment Act 1936 (Cth) (ITAA36) which provided for each of the relevant shares to be taken “(a) to have been acquired by the entity at [20 January 1997]; and (b) to have been so acquired for a consideration equal to the market value of the asset at that time”. The consideration then formed part of the cost base. As at 20 January 1997, there were 228,456,275 such shares, comprising about 34.27% of the shares in WPL (the WPL shareholding).

On 9 June 2021, the Commissioner issued amended assessments to SEHAL for the 2015, 2018 and 2019 income years. These amended assessments reflected the Commissioner’s determination that SEHAL’s net capital gain for the 2015 income year and the 2018 income year was greater than asserted by SEHAL. This was because the Commissioner did not accept that, when working out the cost base for the shares in WPL, a premium should be applied to the listed price.

More particularly, the legal question that divided the taxpayer and the Commissioner was whether SEHAL was entitled to claim (as part of the cost base under former s 160ZZSC(1)) a premium over the volume weighted average price of the WPL shares on 20 January 1997, reflecting the significant influence which the WPL shareholding conferred (given that it comprised 34.27% of the WPL shares). That in turn depended on whether the market value was to be assessed on the basis of:

• a single WPL share being traded on the ASX, as the Commissioner contended; or

• each WPL share being valued in the context of the deemed acquisition by a single entity, Shell Australia Ltd (SAL), of 228,456,275 WPL shares on the same day, as SEHAL contended.

The decision

Jackman J upheld SEHAL’s contention and held that the market value (for the purposes of former s 160ZZSC(1) ITAA36) of each share in the WPL shareholding as at 20 January 1997 was $11.12.

Jackman J said that the starting point when assessing value was the particular statutory scheme which provided the legal context in which the valuation was to be undertaken, and that context determined the relevant principles of valuation to be applied.8 His Honour then went on to say that:

“55. Subject to the paramountcy of the particular statutory scheme, given that ‘market value’ in former s 160ZZSC(1) was not defined, the following general propositions were also relevant:

(a) value is the price which a hypothetical willing but not anxious buyer could reasonably expect to pay to acquire a given asset when dealing with a hypothetical willing but not anxious seller after proper negotiations between them have concluded and without overlooking any ordinary business consideration …;

(b) the seller and the buyer are to be taken to be cognisant of all circumstances which might affect its value either advantageously or prejudicially …;

(c) the valuation of an asset should be approached by supposing that the asset will be exploited in the most advantageous or commercially sensible way … Similarly, in relation to land, regard must be had to the highest and best use of the land, being the most valuable use of the land, objectively ascertained by reference to the hypothetical buyer, which is physically possible, legally permissible and financially feasible …; and

(d) even though the buyer and the seller are hypothetical, the subject matter of the hypothetical transaction is the actual subject matter to be valued and the context of the hypothesised transaction is the actual market for that subject matter … and it is necessary to have regard to the realities of the market …”

The Commissioner relied on the statement by Wigney J in FCT v Miley9 that, where the relevant asset is one of a kind that is regularly bought and sold in a market or exchange (such as listed shares), the market value is generally the current price or the amount actually obtainable in market sales (such as the current price quoted for the shares on that exchange on the relevant day). However, while that is “generally” the case, it is not invariably the case, as the expert evidence in the case before the court revealed.

Jackman J said10 that former s 160ZZSC(1) ITAA36 was a deeming provision that created a statutory fiction because it required that an entity be treated as having acquired an asset on a particular day when it did not actually acquire the asset in question at that time. Further, the entity may or may not have paid market value for the asset when the asset was acquired, but that was irrelevant to the operation of the provision. His Honour said that the effect of the deeming provision had two important consequences for the application of the provision to the circumstances of the present case and went on:

“64. First, the statutory hypothesis is that a single purchaser acquired each relevant asset on the same relevant day. Accordingly, the purchase of each of the shares in question in the present case is not to be approached on the basis that it occurred in isolation. Nor does the hypothetical purchase proceed on the basis of smaller parcels having been acquired, corresponding to only a part of the WPL Shareholding. Nor is the deemed purchase made by any other entity or entities than SAL, such as multiple institutional investors of smaller parcels.

65. Second, it is neither necessary nor relevant to ask whether such shares could as a matter of fact and law have been acquired by SAL (or anyone else) on 20 January 1997. Former s 160ZZSC(1) requires that the acquisition of the asset be deemed to be acquired by a single entity on a single day, irrespective of how realistic or fanciful such a hypothesis may be.”

Jackman J said11 that these two propositions undermined a series of submissions made by the Commissioner in which the Commissioner advanced a number of legal, regulatory and financial impediments to an actual acquisition by SAL of 34.27% of the WPL shares on 20 January 1997. While the Commissioner accepted that a single share could be valued as part of a larger parcel, the Commissioner submitted that that approach could be taken only if such a larger transaction were possible. The Commissioner submitted that any attempted acquisition of a parcel of shares in WPL comprising 34.27% ownership would have had to overcome:

• the legal requirement for an acquisition of more than 20% of the shares on issue to be made by way of a takeover offer;

• the power of the Treasurer to block a proposed acquisition of shares in WPL by a foreign person that would result in the foreign person acquiring 15% or more of voting power in the corporation; and

• s 50 of the Trade Practices Act 197412 (Cth), which restricted the acquisition of shares in a corporation where the acquisition would have had, or been likely to have had, the effect of substantially lessening competition in a market, unless authorisation for the acquisition had been obtained from the Australian Competition and Consumer Commission.

Jackman J rejected the Commissioner’s submissions.13 Under former s 160ZZSC(1) ITAA36, SAL was taken to have acquired each share in the WPL shareholding on 20 January 1997 for a consideration equal to the market value of each of those shares on that day. That statutory fiction necessarily required the fictional hypothesis that there were no impediments to SAL acquiring each of those shares on that day. If it was relevant, which his Honour doubted, as a matter of fact SAL already held those shares on 20 January 1997, and there were no legal, regulatory or financial impediments to SAL continuing to do so as at 20 January 1997. Indeed, SEHAL acquired further shares after that date through WPL’s dividend reinvestment plans.

Profit/loss calculation

As indicated, there will be circumstances in which a profit or loss from a transaction or some dealing may constitute assessable income or an allowable deduction.

A typical situation is where a taxpayer owns a capital asset such as land which the taxpayer decides to exploit in such a way that there is more than the mere realisation of a capital asset. Putting to one side the situation where a business is carried on, any profit that arises will be assessable as ordinary income and any loss will be deductible as a general deduction.

In such a case, the base figure that will be relevant for the purposes of calculating the assessable income or the allowable deduction will be the market value of the capital asset at the time the particular dealing commenced. The issues that can arise in cases of this kind were recently considered by the Full Federal Court in FCT v Morton.14

If the circumstances are such that land that is a capital asset becomes trading stock of a business, the owner is treated as if:15

• just before the land became trading stock, the owner had sold the land to someone else (at arm’s length) for its cost or market value just before it became trading stock; and

• the owner had immediately bought the land back for the same amount.

Expert valuation evidence

Where there is an issue in a taxation dispute as to what the market value of an asset was at a particular time, it is important to bear in mind that, on an appeal to the Federal Court or on a review of the Commissioner’s decision by the Administrative Review Tribunal, the taxpayer will have the onus of establishing on the balance of probabilities what the market value of the asset was on the relevant date.

In practical terms, this will mean that, in the absence of agreement between the parties, the taxpayer will need to adduce relevant and cogent valuation evidence, including evidence that would deal with any issues that may be raised by the Commissioner.

In the Shell Energy Holdings case, the taxpayer relied on evidence given by a Mr Samuel and the Commissioner relied on evidence given by a Mr McGuiness. Mr Samuel’s opinion was that an adjustment of between 15% and 20% over the volume weighted average price of $9.41 was appropriate. In contrast to Mr Samuel’s valuation, the opinion of Mr McGuiness was that an adjustment range of plus or minus 2.5% to the volume weighted average price of $9.41 was appropriate.

Jackman J described Mr McGuiness’s range as “commercially implausible”. The logical implication of Mr McGuiness’s range extending to negative 2.5% of the volume weighted average price was that, if a hypothetical acquirer had sought to acquire 34.27% of the WPL shares on 20 January 1997, this could have caused WPL shareholders who were not willing to sell their shares for $9.41 to actually reduce their asking price. That was, his Honour said, illogical because increased demand causes prices to rise, not fall. Further, Mr McGuiness’s conclusion that significant influence would attract little or no premium (or even a discount) conflicted with what occurred in relation to Shell’s attempted takeover of WPL in 2000. A premium to the market price was offered by Shell and found inadequate by WPL’s board. The WPL independent directors’ advice was based on a report from Deloitte which concluded that an appropriate control premium would be 30% to 40% over the traded share price.

On the valuation issue, Jackman J concluded by saying:

“97. In sum, I strongly prefer the evidence of Mr Samuel to that of Mr McGuiness. I do not regard it as necessary to deal specifically with all of the points sought to be made by Mr McGuiness in these reasons, as I do not place credibility in, or reliance upon, Mr McGuiness’s evidence and I regard Mr Samuel’s evidence as compelling.”

ATO resources

The ATO has released a guide16 to assist taxpayers and their advisers in understanding the Commissioner’s general expectations on market valuation issues for tax purposes. The guide includes information on what “market value” means for tax purposes and the evidence and processes that the ATO generally expects to see to support a valuation. The ATO guide also includes information in relation to an application for a private ruling in relation to the market value of an asset.
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How CommLaw 1 defines modern tax practice 

The Dux of CommLaw1 for study period 1, 2025 shows how continuous learning and commercial law knowledge elevate client outcomes.
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Paul’s path into tax didn’t begin with a carefully plotted career trajectory. It started with uncertainty and a big brother who said the right things at the right time.

“When I finished school, I was at a loss of what step to take next,” Paul recalls. His older brother, already a few years into the profession, gave him what he calls “the type of motivational speech only a big brother can” and inspired him down this path. “I’ve never looked back.”

That decisive moment launched an 18-year journey that would take Paul from junior accountant to tax manager in public practice, then through nearly a decade with the ATO in increasingly senior roles, and now to Tax Compliance Manager at DPM Financial Services in Sydney.

An eye-opening decade inside the ATO

Paul’s time with the ATO shaped how he approaches tax today. His roles spanned the full spectrum of tax administration, from small business integrity to aggressive tax planning, from the Tax Avoidance Taskforce’s Diverted Profits Tax team to Client Engagement Director for the Top 1000 Program.

Where law meets tax meets real life

For Paul, commercial law isn’t an abstract academic exercise. It’s the foundation on which client relationships, business structures and tax outcomes are built.

“Getting to refresh my knowledge of Australia’s commercial law environment again and how it interacts with the taxation system” was what drew him to ATL002 CommLaw1, despite initially signing up because he needed the CPD hours. But what really captivated him was “honing the skills necessary to interpret the law of contracts and advise clients on the legal implications of their actions”.

This knowledge directly impacts his work with the clients he’s most passionate about. “I love working with small businesses, private groups and individuals,” he says. “I feel there is so much value you can add in this space, and not just to tax or financial outcomes. You get to see a client build the life they’ve always dreamed of and worked so hard for in real time. To play a part in their story, if only a little, is a privilege and a hard habit to kick.”

Leading while learning

As Tax Compliance Manager at DPM Financial Services, Paul must serve clients as well as lead a team, which gives him double the rewards. Sure, solving complex tax strategies or high-stakes advisory work is fulfilling enough, but his day wouldn’t be complete without “helping team members reach for their full potential,” he says without hesitation.

The Tax Institute difference

When asked about his experience studying at The Tax Institute Higher Education, Paul highlights two critical factors: “The support you receive and the flexibility of the distance learning delivery method. You’re given every opportunity to succeed with access to the latest study material and tools, guidance from industry experts and discussion forums to collaborate with your subject convenor and peers.”

Never stop learning

Paul’s advice for other tax professionals considering further study is both simple and profound: “Do it.”

“I would consider learning itself a lifelong commitment,” he explains, “but with the breadth, complexity and ever-changing landscape of tax and the profession, it’s essential to keep pace, achieve success (however you choose to measure it), and ultimately provide the best advice and outcomes for your clients.”

Life beyond the spreadsheet

When he’s not navigating complex tax structures or leading his team, Paul enjoys the outdoors with family and a dog, reading the classics, and being what he calls “a card-carrying cycling MAMIL” (middle-aged man in Lycra).
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The failure modes of “good structuring”

by Russell Krupp, CTA, Partner, Moray & Agnew


Structuring advice is often judged by its technical elegance at inception rather than its ability to withstand real world conditions over time. This article examines how and why well-designed structures fail in practice, distinguishing between design risk (where the structure is inherently misaligned with the client’s circumstances) and implementation risk (where a sound design is undermined by inconsistent execution). Drawing on recurring failure patterns observed across private groups, the article explores breakdowns in banking practices, governance, inter-entity flows and control. It argues that most structural failures arise not from flawed design, but from gradual misalignment between the structure and how the business is actually operated. The article concludes by proposing a practical annual audit approach to identify and address emerging issues before they crystallise into tax, commercial or evidentiary risk.



Overview

Structuring advice is often judged by its technical elegance at inception rather than its real-world resilience. Many structures that would be described as “robust” or “best practice” at the time they are established later fail — not because the tax law changed or because the structure was inherently flawed, but because the structure was never implemented or maintained in the way envisaged.

This article examines how and why well-designed structures fail in practice. It distinguishes between design risk and implementation risk, identifies recurring operational breakdown patterns seen across private groups, and proposes a practical, annual audit framework for advisers designed to detect structural failure before it crystallises into tax exposure, commercial damage or professional risk.

The illusion of “good structuring”

Tax advisers are trained to think in structures. Discretionary trusts, bucket companies, service entities and the like are familiar tools, supported by extensive professional literature and precedent. Once implemented, these structures are often described as “in place”, creating an implicit assumption that the risk has been addressed.

In practice, however, most structures rely on a set of ongoing behaviours, documentation disciplines and governance habits to remain effective. The structure itself rarely fails in isolation. What fails is the human and administrative system around it.

Design risk versus implementation risk

Structural failures tend to fall into two broad categories: design risk and implementation risk. While advisers tend to focus heavily on the former, the latter is where most practical failures occur.

Design risk

Design risk arises where the structure itself is misaligned with the client’s commercial reality, risk tolerance or operational capacity. Common examples include unnecessary complexity, over-reliance on discretionary outcomes, or structures that require near-perfect compliance to function as intended.

These failures are usually identifiable at, or shortly after, inception and can often be avoided through simpler design or more conservative assumptions.

Implementation risk

Implementation risk arises where a sound design is undermined by inconsistent execution over time. This includes failures in banking and cashflow discipline, documentation and governance.

Importantly, implementation risk compounds. Small deviations that appear immaterial in year one often become decisive when the structure is scrutinised years later by the ATO, a financier or a purchaser.

In practice, implementation risk does not arise randomly. It presents through a relatively small and recurring set of operational patterns that, over time, undermine otherwise sound structural design.

Design risk: when the structure itself embeds fragility

Design risk arises where a structure is internally coherent from a legal or tax perspective, but misaligned with the commercial, behavioural or operational reality in which it must operate. Unlike implementation risk, which emerges gradually over time, design risk is usually present from inception, even if its consequences are not immediately apparent.

Elegant on paper, exhausting in practice

A recurring source of design risk is complexity that exceeds the client’s capacity to sustain it. Structures that depend on regular discretionary decision-making, nuanced distinctions between legal and economic ownership, or ongoing valuation and pricing discipline often assume a level of administrative rigor that is unrealistic outside a narrow subset of clients. Where a structure only functions if every step is executed correctly, every year, by people who fully understand its mechanics, fragility is built into the design.

Example: designed by advisers, run by no one

A private group implements a multi-entity service trust arrangement with separate employing entities, cost-plus pricing and quarterly true-ups. In theory, the model is robust and defensible. In practice, payroll adjustments, inter-entity charges and reconciliations are never finalised during the year because the client lacks the systems (and patience) to maintain them. Over time, year-end journals replace actual cash settlement, and gaps emerge between what the structure requires and what the business is capable of delivering.

Assumptions that don’t survive the real world

Another common manifestation of design risk is an over-reliance on stable assumptions. Many structures presuppose continued profitability, stable family relationships and a relatively static business model. These assumptions are rarely articulated explicitly and almost never stress-tested. When circumstances change, the structure may remain technically intact but no longer fits the reality it was designed to manage.

Example: built on profits that never arrived

A discretionary trust and bucket company structure is established on the assumption that profits will be consistently available for distribution and lending back to the trust. When trading conditions deteriorate, distributions continue to be made on paper but cannot be funded in cash. The structure technically survives, but unpaid present entitlements (UPEs) accumulate and the original assumption of surplus cash (which was never documented or stress-tested) quietly fails.

Designs that depend on everything being done perfectly, every year

Design risk also arises where a structure is architected on the expectation of perfect future behaviour. Some arrangements depend critically on timely documentation and close adherence to loan, trust and corporate formalities. Where the structure tolerates little deviation, ordinary human behaviour becomes a structural vulnerability rather than a manageable risk.

Example: one missed minute, years of consequences

A strategy is implemented to manage the Div 7A exposure of trust UPEs, relying on annual dividend declarations by 30 June to ensure that minimum yearly repayments are satisfied. The design is technically sound, but it assumes that dividend minutes will be prepared on time every year and that loan balances will be monitored precisely. After several years, a missed year or miscalculated repayment retrospectively compromises the arrangement, even though the underlying structure has not changed.

Problems you can see coming

Importantly, these forms of design risk are usually visible early. They can often be detected at the time advice is given, or shortly thereafter, through careful consideration of how the structure will actually be operated by real people over long periods of time. In many cases, they can be mitigated through simplification, clearer definition of roles and authority, or acceptance of less technically optimal but more resilient outcomes.

Example: the cracks were always there

At inception, a structure requires the trustee to exercise discretion multiple times each year across income and capital, supported by detailed minutes and valuations. Advisers recognise early that the client consistently leaves decisions late, delegates governance to bookkeepers, and resists additional compliance work. While the structure is defensible on paper, the warning signs are evident almost immediately and could have been addressed through simplification at the outset.

Failure delayed, not avoided

While design risk is real and consequential, it is not the dominant cause of structural failure observed in practice. The more persistent and damaging failures arise where sound structural design is gradually undermined by inconsistent execution and good governance practices falling away over time. It is these failures that most commonly convert otherwise “good structuring” into adverse outcomes.

Example: failure by neglect, not by design

Years after a structure is implemented, when the client group is reviewed for refinancing or an ATO audit, the issues that prove fatal are not the original design choices but the accumulated execution failures: missing documentation and informal cash movements. In hindsight, the structure may be criticised as “too complex”, but the real cause of failure lies in how it was operated over time rather than how it was designed.

How implementation risk manifests in practice

Across private groups, implementation risk most commonly materialises through a relatively small number of recurring operational breakdowns.

Banking and cashflow failures

Failures in banking and cashflow arrangements are among the most common and most damaging manifestations of implementation risk. They arise not from aggressive planning, but from the gradual erosion of discipline around how money is actually received and paid within a structure. Because bank statements are contemporaneous, third-party records, these failures often prove decisive when a structure is later examined by the ATO, a court, a financier or a purchaser.

Following the money — and finding it elsewhere

A common breakdown is the use of the wrong bank accounts for receipts and payments. In practice, this often shows up as business receipts going into personal accounts, or one entity paying another’s expenses. These practices are often rationalised as administrative shortcuts, corrected through year-end journals.

From an evidentiary perspective, however, this form of entity slippage is destructive. The bank statements no longer support the legal structure that is said to exist. Journals may reallocate amounts for accounting purposes, but they do not alter the historical fact of how cash actually moved.

The consequences are depressingly familiar:

• unintended Div 7A exposures where private funds are intermingled with company money;

• trust law issues where trustees fail to properly control trust property; and

• dilution of asset protection where creditors are able to trace funds beyond the entity said to have earned them.

Once cash reality diverges from the structure, it becomes difficult to reassert the integrity of that structure after the event.

One wallet, many entities

A related but distinct failure involves the co-mingling of funds across entities. Common patterns include multiple entities using a single operating account, or “group” accounts supported by internal spreadsheets. This often sits alongside persistent clearing accounts.

This practice is increasingly problematic given the emphasis placed by the courts and the ATO on substance over form and on the actual flow of funds rather than ledger characterisation. Where money is never meaningfully separated, assertions that entities were operating independently become harder to sustain. Co-mingling tends to undermine entity separation, weaken asset protection arguments, and create fertile ground for findings that the parties were operating under informal or inferred arrangements rather than the documented ones.

While cases such as FCT v SNA Group Pty Ltd1 illustrate these issues in the context of undocumented or informal inter-entity arrangements, the same evidentiary problems frequently arise through banking practices alone, without any deliberate attempt to depart from the formal structure.

Who really controls the bank account?

Another common failure lies in uncontrolled or outdated banking authorities. Directors, family members or advisers may retain signatory access long after their formal role has changed. Trustees may lack effective control over trust accounts. Employees may continue to operate accounts on behalf of multiple entities, with little oversight.

These issues are often dismissed as administrative oversights, but they cut to the heart of many structures. Control, rather than legal ownership alone, is often central to the logic of a structure. Banking access is direct, contemporaneous evidence of who had the practical ability to move funds.

In asset protection, insolvency and anti-avoidance contexts, questions of control are frequently decisive. Where the individuals said to be separated by the structure are, in practice, able to move funds freely across entities, the structure’s integrity is materially weakened.

Ghost payments

Many structures rely on service fees, management charges or licence fees to shift value between entities. A common breakdown scenario is that these amounts are accrued in the accounts but never actually paid. Management fees are offset against loan balances, or licence fees are booked annually with no corresponding cash movement.

When under scrutiny, the question increasingly asked by the ATO and the courts is a simple one: did the money ever actually move? Where it did not, the purported arrangement may be characterised as fictitious, re-characterised by reference to its practical operation, or treated as a form of financial accommodation giving rise to Div 7A or trust entitlement issues.

Authorities dealing with informal contracts and related-party dealings demonstrate how easily documented arrangements can unravel where conduct does not support them. Banking behaviour often provides the clearest evidence of that conduct.

“The structure itself rarely fails. What fails is the system of behaviour around it over time.”

Zombie loans

Over time, many structures accumulate unresolved inter-entity balances. “Temporary” loans remain outstanding for years. Clearing accounts grow steadily. Formal agreements are never put in place because the arrangements are “within the group”.

As these balances persist, they cease to reflect any identifiable commercial intention and become increasingly difficult to justify. When eventually examined, they often trigger retrospective Div 7A issues, trust entitlement problems or adverse inferences about the true nature of the arrangement.

Like any system left unattended, the structure does not fail dramatically but deteriorates quietly, as inaction and unresolved balances take the place of active oversight.

The annual miracle of 30 June

Finally, banking failures are often masked by a reliance on year-end fixes. Advisers commonly see journals reallocating income and expenses after the year closes, trust distributions “matched” to outcomes after the fact, and documentation brought into existence well after the relevant conduct has occurred.

While these steps may address accounting outcomes, they rarely cure evidentiary defects. They do not correct failures in trustee decision-making, they do not retrospectively change who controlled funds at the relevant time, and they do not alter the underlying cash reality. In audits and disputes, concentrated activity at year-end often raises more questions than it resolves, particularly where the chronology of payments and decisions is unclear.

Governance and administration breakdowns

If banking arrangements reveal how money actually moves, governance and administration reveal how decisions are (or are not) actually made. Many structures fail not because documents are missing altogether, but because governance practices quietly drift away from the assumptions embedded in the structure. When that happens, the formal architecture remains in place, but its operational foundations are hollowed out.

Decisions made nowhere in particular

A common governance failure is the absence of clear, contemporaneous decision-making. Trustees fail to resolve distributions on time, and directors record decisions well after the relevant period, if at all.

These failures are often rationalised as practical necessity: everyone knows what was intended, and the paperwork can be dealt with later. From a structural perspective, however, intention without formal decision-making carries little weight. Where discretion is central to the design (particularly in trust structures), the absence of clear resolutions fundamentally undermines the arrangement said to exist.

In disputes and audits, it is rarely enough to show what participants believe they decided. What matters is whether the entity with authority actually exercised it, and whether that decision can be demonstrated at the relevant time.

Minutes that follow outcomes rather than decisions

Closely related is the preparation of minutes and resolutions that reflect outcomes already reached, rather than decisions properly made. Trust distributions are documented after cash has moved. Director resolutions are prepared once the tax position is known. Templates are reused year after year with minimal regard to what actually occurred.

These practices erode the evidentiary quality of governance records. While contemporaneous documentation is not always legally required, its absence invites adverse inference. When documents consistently appear after the fact, they begin to look like rationalisations rather than records of decision-making.

In this sense, governance documents can suffer the same fate as year-end journals: they align the paperwork, but they do not rewrite history.

The silent migration of control

Another recurring breakdown involves the gradual migration of control without any corresponding governance response. Directors step back from day-to-day management but remain formally responsible. Trustees delegate practical authority to adult children or advisers. Founders lose capacity, interest or presence, while structures continue to assume their active involvement.

The difficulty is not delegation itself, but the failure to recognise and document its consequences. Where control silently shifts, governance documents often remain frozen in an earlier reality. Over time, the mismatch between who is formally in charge and who actually makes decisions becomes pronounced.

In asset protection, insolvency and tax risk contexts, this disconnect can be fatal. Courts and revenue authorities are alert to situations where formal titles mask practical control, and governance records that fail to reflect reality do little to protect the structure when it matters.

Templates doing too much work

Standardised templates are a practical necessity in advisory practice, but they also give rise to a distinctive weakness when they are allowed to substitute for genuine governance. Resolutions are rolled forward with minimal adjustment. Loan agreements are put in place once and never revisited. Distribution minutes repeat familiar language regardless of changed circumstances.

Governance practices can slip from active decision-making to procedural repetition. Over time, templates tend to do the thinking, largely because no one else is. They can preserve the veneer of compliance, while creeping into decision-making that no longer involves actual decisions. When examined closely, the repetition itself becomes evidence. Not evidence of consistency, but of disengagement.

The result is governance by default rather than governance by decision.

Administration that assumes tomorrow will be easier

Finally, governance breakdowns often arise from deferred administration. Decisions are postponed, documents left unsigned, and registers left unreconciled, on the assumption that these matters can be resolved later. Individually, each omission appears minor. Collectively, they compound.

As with unresolved inter-entity balances, deferral becomes a substitute for decision-making. By the time the structure is scrutinised (often years later), the task of reconstructing who decided what, and when, becomes speculative at best. At that point, governance weakness ceases to be a technical issue and becomes an evidentiary one.

Why governance failures matter so much

Governance failures rarely attract attention in good years. They surface when a structure is tested: by audit, dispute, incapacity, succession or sale. At that point, the question is no longer whether the structure was well designed, but whether it was actually operated by the people and in the manner the documents suggest.

Where governance has been informal, deferred or assumed, the answer is often uncomfortable.

Inter-entity flows divorced from substance

Inter-entity flows are where private group structures most often begin to look elegant in the diagram but untidy in the ledger. Fees, licences, distributions and “temporary” balances can all be defensible in principle. The problem is not that related parties transact, but rather that the payments (or the obligations said to underpin them) gradually detach from what is actually happening.

When these arrangements are examined closely, the question tends to be disarmingly simple: what, exactly, was provided and when? The gap between those answers is where the risk lives.

Fees after the agreement dies

A common pattern is that a well-drafted service, licence or management agreement exists, until it doesn’t. The agreement expires, is terminated, or quietly stops being followed; the business continues; and the “fee” continues as a matter of habit.

That fact pattern is not hypothetical. In SNA Group, the Full Federal Court disallowed deductions for intra-group “service fees” paid after written agreements had lapsed, where the taxpayers were unable to prove an enforceable post-expiry obligation (and the court emphasised the need for objective evidence of mutual assent, not merely the subjective belief of those controlling the entities).

“Services” that are hard to find

Another recurring breakdown is the fee that is recorded as consideration for services, but where the benefit to the payer is difficult to identify with any precision, or where the provider has little capacity to provide the services said to justify the charge.

The ATO has made clear, in the related-party context, that it is concerned with mischaracterisation where legal form is inconsistent with economic substance, including situations where service fees are paid but the benefit is questionable, or the service was not provided at all.

In practice, the evidentiary failure here is often mundane: no scope of work, no contemporaneous request for services, no record of what was done, and no clear methodology for how the fee was set beyond “it seemed fair”. Those are precisely the kinds of deficiencies that became decisive in SNA Group (including retrospective calculation features and payments mingled with other inter-entity movements, making the “fee” hard to isolate as a distinct legal and commercial obligation).

Book entries standing in for cash

Inter-entity flows are also prone to becoming ledger-native: booked, accrued, set-off, netted and re-netted, with little corresponding cash movement. Over time, the accounts begin to tell a story that cannot be corroborated by anything in the real world.

This is where language like “paid by set-off” does a lot of work. Sometimes too much. The problem is not that set-off is impermissible. It is that set-off becomes a substitute for having to prove that anything was actually demanded, payable, and paid under a real arrangement.

This risk is not confined to deductions. In the trust context, the same lack of discipline can become a serious problem where entitlements are created but the benefit is enjoyed elsewhere. Section 100A of the Income Tax Assessment Act 1936 (Cth), for example, is directed to arrangements where a beneficiary is made presently entitled and someone other than that beneficiary receives a benefit, and the ATO’s published guidance makes clear that “benefit” is broad, including, relevantly, an agreement to fail to demand payment of, or postpone payment of, a debt.

The “washing machine” problem (money that returns to where it started)

Where inter-entity flows become circular, scrutiny tends to intensify. The classic risk signal is the arrangement in which money is distributed to one entity and, through a series of steps, effectively returns to the original controller or entity, having achieved a tax-preferred character along the way.

The Guardian2 case provides a vivid illustration of how these flows are analysed. The ATO’s own decision impact material describes a pattern in which trust income was appointed to a corporate beneficiary as a UPE, the corporate beneficiary discharged tax, and a dividend was then declared and satisfied by set-off, with the steps repeated in later years. The arrangement was sufficiently familiar that it is commonly described (including in professional commentary) as a “washing machine”.

When inter-entity flows look circular, the documents are no longer read in isolation, they are read as a system.

Why these failures matter

The recurring theme is that inter-entity flows are rarely attacked because they are exotic. They are attacked because they are under-explained, under-evidenced, or inconsistent with the behaviour that supposedly generated them.

The practical consequence is that when the structure is tested, the debate often shifts from technical design to first principles:

Was there a clear obligation? What was supplied? What was paid? What evidence exists that these were more than labels applied after the fact? That shift is exactly what made the difference in SNA Group, where “commercial reasonableness” could not substitute for proving a presently existing liability supported by objective evidence.

People risk and structure misalignment

Even well-run structures are ultimately operated by fallible human beings. Over time, relationships change, roles evolve, interest wanes, and capacity diminishes. When the structure assumes that a set of individuals will continue to act in particular ways, but those assumptions are never revisited, structural risk quietly accumulates.

What begins as sensible delegation or natural evolution can, if left unaddressed, leave the structure technically intact but practically misaligned with the people now running it.

The founder who slowly steps back

Many private group structures are built around a founding individual who holds trustee, appointor and director roles simultaneously, and who exercises real discipline in decision-making. Over time, that individual may step back due to age, health or competing priorities.

Operational control shifts to adult children, key employees or advisers, but formal positions are left unchanged. The structure continues to assume active oversight by the founder long after that oversight has faded.

This is rarely anyone’s fault. It is simply what happens when structures are not revisited as people evolve.

Control without responsibility

A related failure mode arises when individuals acquire practical control without corresponding legal responsibility. Adult children may make commercial decisions but are not appointed as directors or trustees. Advisers may effectively direct outcomes without any formal authority to do so. Longstanding staff act as gatekeepers over accounts and processes, while formal decision-makers remain disengaged.

From the outside, governance appears unchanged. Internally, the structure is being run by people it was never designed to accommodate.

When later examined (whether in an audit, a dispute or a succession event), this mismatch is difficult to explain away with documents alone.

Capacity changes that no one plans for

Illness, incapacity and cognitive decline are particularly destabilising because they often arrive gradually. Decision-making becomes hesitant or deferred by default. Powers of attorney may exist but be poorly integrated with trust or company control. Appointor and director succession is often left “for later”.

Structures that rely on a single individual’s judgement are especially vulnerable here. Without deliberate transition mechanisms, the structure settles into a holding pattern, preserved on paper, but increasingly inert in practice.

Relationships that the structure did not anticipate

Structures are often implemented on the assumption of alignment: spouses aligned with spouses; siblings aligned with siblings; active children aligned with non-active beneficiaries. Over time, those assumptions may no longer hold.

New relationships form. Old ones fracture. Commercial and family interests diverge. Yet the structure remains frozen at the moment it was created, continuing to allocate powers and expectations that no longer reflect reality.

In these circumstances, the misalignment is not merely administrative. It becomes a source of latent dispute risk that often only surfaces on death, exit or sale.

Advisers stepping into the breach

Where internal capacity fades, advisers often fill the vacuum, answering questions and coordinating outcomes where the structure no longer does so. While this is often necessary, it also creates risk when advisers become de facto decision-makers rather than facilitators of decision-making.

From a structural perspective, this is another form of substitution: professional competence standing in for formal authority. It may keep the structure functioning in the short term, but it weakens the evidentiary position if later challenged.

Why people risk is so hard to see

People risk rarely presents as a discrete failure. It shows up as hesitation, delay and delegation, all of which are easy to rationalise in isolation. Unlike banking errors or missing documents, there is often no single event that signals something has gone wrong.

By the time people risk becomes visible, it is usually because the structure has been forced to answer a hard question: who actually controls this, and on what authority?

A unifying diagnostic: how structures actually decay

Viewed in isolation, failures in banking discipline, governance practices, inter-entity flows and people alignment can appear discrete and technical. Taken together, however, they are variations on a single theme.

In each case, the structure begins by assuming deliberate decision-making, clear authority and disciplined execution. Over time, those assumptions are replaced by habit, convenience and informal workarounds. Money continues to move and outcomes are achieved, even as the paperwork lags behind.

Bank statements start telling a different story to the organisational chart. Governance documents record outcomes rather than decisions. Fees are accrued or set-off without a clear sense of obligation. Control migrates quietly as people step back or lose capacity, without any corresponding change in governance.

None of these developments necessarily breaches the structure at the moment they occur. That is precisely why they persist. Each is small, explainable and easy to defer. The risk lies not in any one step, but in their accumulation. Over time, unresolved balances take the place of deliberate funding decisions, and administrative momentum replaces intent.

From a structural perspective, this is less a series of failures than a single process of decay. The structure does not suddenly stop working. It slowly loses the features that made it defensible in the first place.

The difficulty is that this form of decay is largely invisible until the structure is forced to justify itself.

When failure crystallises

For long periods, structural decay can remain largely invisible. Banking practices loosen and governance becomes procedural. Inter-entity balances accumulate and control migrates quietly, all without obvious consequence. The structure continues to function, returns are lodged, and the absence of friction is mistaken for evidence that nothing is wrong.

Failure crystallises only when the structure is forced to explain itself. This typically occurs when an external event requires the structure to be read not as an abstraction, but as a set of provable facts. Audits, transactions and succession events compress years of informal practice into a single moment of examination. At that point, labels, templates and assumptions lose their protective quality, and the focus turns to what actually happened and who actually decided it.

The audit or review

Regulatory reviews are the most common crystallisation point. When the ATO reconstructs a structure, it does so backwards, using bank statements, accounting records and contemporaneous correspondence as primary evidence. Gaps that were apparently manageable become catastrophic.

In this setting, small failures rarely stay small. An unresolved inter-entity balance becomes a deemed loan. A fee that was never paid becomes hard to characterise as “incurred”. A distribution that was never enjoyed by the beneficiary attracts scrutiny about who really benefited. What mattered operationally over many years is judged legally in a single frame.

The transaction that tests the structure

Sales, restructures and refinancings are another common trigger. Due diligence is unforgiving of informality. Purchasers and financiers are less interested in why arrangements evolved than in whether they can rely on them.

At this point, problems that were tolerable in a private group acquire a price. Unclear entitlements delay completion. Control ambiguities complicate warranties. Historic cash practices undermine asset protection narratives. What was once an internal bookkeeping issue becomes a commercial negotiation.

Succession, incapacity and dispute

Death, incapacity and family disputes are particularly harsh crystallisation events because they remove the individuals who quietly papered over inconsistencies. When the person who “knew how it worked” is no longer present, the structure must stand on its documents alone.

It is in these moments that people risk, governance erosion and banking practices intersect most painfully. Control assumptions embedded years earlier are challenged. Authority is disputed. The absence of deliberate succession planning turns structural ambiguity into conflict.

Why timing makes failures look worse than they were

One of the more uncomfortable features of crystallisation is hindsight. Once a structure is examined, every earlier decision is reframed as deliberate, every omission as avoidable, and every inconsistency as probative.

This is not because participants acted in bad faith. It is because structures are judged at the moment they are tested, not the moment they were implemented. Gradual decay is re-described as design failure; administrative convenience is re-described as control; repetition is re-described as intent.

By the time failure crystallises, the opportunity to explain the deterioration as it occurred has usually passed.

From silent decay to visible consequence

The common thread across these trigger points is not the nature of the event, but its effect. Each forces the structure to answer questions it has been quietly deferring:

• Who decided this?

• On what authority?

• Who paid, who benefited, and when?

• What evidence exists beyond labels and templates?

Where the answers depend on memory rather than records, or on habit rather than decision, failure ceases to be abstract. It becomes observable, contestable and costly.

The difficulty is that, once failure crystallises, remediation options narrow quickly. The more effective question is not how to fix structures under scrutiny, but what an adviser can do to detect decay before it hardens into consequence.

What practitioners should be auditing annually

If structural failure is cumulative, then structural review must be periodic. By the time a structure is examined under audit, transaction or dispute conditions, most remediation options are constrained or foreclosed. The more effective intervention point is earlier, while these lapses are still reversible and before habit hardens into consequence.

What follows is not a comprehensive compliance checklist. It is a minimum health review for a structure, designed to surface misalignment between form and practice while there is still room to respond deliberately.

Banking behaviour, not just balances

The first and most revealing review remains the simplest: how money actually moved.

Practitioners should review whether receipts and payments are occurring through the correct entities, whether accounts are shared, and whether signatory access still reflects intended control. Patterns of co-mingling or reliance on year-end journals are early indicators that the structure is being honoured in account codes rather than in cash.

Bank statements are one of the few contemporaneous records that survive unedited. If they do not support the diagram, the diagram will not survive scrutiny.

Governance that reflects decisions, not outcomes

Annual review should focus less on whether resolutions exist and more on what they evidence.

Trustee and board minutes should reveal active decision-making by the correct entity at the relevant time. Repetition and post hoc alignment are all signals that governance may have slipped from decision to documentation.

Similarly, practitioners should confirm that those exercising practical control are aligned with those formally empowered to do so, and that succession and incapacity scenarios have been addressed with something more than assumption.

Inter-entity flows that can be explained end-to-end

Related-party flows should be capable of being traced, explained and justified without recourse to inference. This means asking whether service fees, licence fees, distributions and loans correspond to identifiable obligations, benefits and payments, not merely labels in the general ledger. Unresolved balances and circular flows should trigger closer attention, particularly where they persist across multiple years without a clear end-state.

The discipline here is not technical perfection. It is narrative integrity: could an independent reader understand why this payment occurred, to whom, and on what basis?

People and control assumptions tested against reality

Perhaps the most neglected audit is the simplest: who is actually running this now?

Annual review should revisit whether the individuals who the structure depends on are still engaged, capable and appropriately positioned. Where founders have stepped back, children or advisers have stepped in, or capacity has diminished, control mechanics should be revisited explicitly rather than carried forward by assumption.

Structures often fail at the moment the wrong person is asked to exercise a right that they were never equipped to hold.

Failure flagged early, not explained later

Across all of these areas, the most important question is not whether an issue exists, but whether it is being addressed deliberately or merely carried forward.

The objective of an annual audit is not to achieve immediate remediation in every case. It is to identify where decision-making has been deferred, where assumptions have expired, and the extent to which the structure is now running on habit rather than intent.

Those are the points at which advisers add real value, not by redesigning the structure, but by restoring conscious control over it.

Why this review matters

Most of the failure modes described here are not difficult to identify once attention is directed to them. The difficulty is that, absent a deliberate review, they remain invisible until the structure is tested under pressure.

An annual structural audit reframes “good structuring” as an ongoing discipline rather than a historical achievement. It acknowledges that people change, businesses evolve and habits form, and that the role of the adviser is not merely to design structures, but to ensure that they continue to deserve the confidence placed in them.

“Good structuring” is not a point-in-time achievement

The durability of good structuring depends less on technical elegance at inception than on how well it survives ordinary human behaviour over time.

Most structural failures are not sudden or surprising. They emerge through predictable patterns: banking practices flagging, governance turning procedural, inter-entity flows detaching from substance, and control shifting quietly as people and circumstances change.

At bottom, failure analysis is a matter of timing. The risks are usually visible well before they crystallise, provided advisers look beyond structure diagrams and engage with how the structure is actually being operated, by whom, and to what end.

The structures that endure scrutiny are not those that were most carefully engineered, but those that are periodically revisited, consciously re-owned, and kept aligned with reality as it evolves.

Practitioner focus: annual structural health check

When reviewing an existing structure, the following areas tend to surface problems before they crystallise:

• banking discipline: look for misalignment between bank accounts, signatories and legal entities, and for patterns where journals are routinely used to correct cash behaviour after the fact;

• decision-making evidence: ask whether trustee and board minutes demonstrate active, contemporaneous decisions, or merely record outcomes already reached;

• related-party flows: consider whether inter-entity fees, loans and distributions can be explained end-to-end: why the obligation arose, what benefit was provided, and how and when payment occurred;

• control in practice: test whether the people exercising real influence today still align with the structure’s formal control settings, and whether succession or incapacity has been consciously addressed; and

• signs of drift: identify where arrangements are being carried forward on habit rather than intent, and whether unresolved balances or repeated templates have become substitutes for decision-making.

Conclusion

While the failure modes described in this article are varied, they share a common feature: they are rarely sudden, and almost always visible in advance. The challenge for advisers is not identifying problems after the fact, but recognising when structures are beginning to depart from the assumptions on which they were built. In that sense, “good structuring” is not a completed task, but an ongoing discipline requiring periodic reassessment as circumstances change.
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Tax on superannuation death benefits

by Linda Bruce, Senior Technical Services Manager, Colonial First State


This article examines the taxation of lump sum superannuation death benefits paid to non-tax dependants, focusing on adult children who qualify as SIS dependants but not tax dependants. It compares the outcomes where death benefits are paid directly from a superannuation fund or indirectly via the deceased estate. Although the same maximum tax rates apply to the taxable components in both cases, the method of payment can result in materially different tax liabilities and financial outcomes. Particular attention is given to the impact on assessable income, PAYG withholding, the Medicare levy, and broader flow-on effects for individual beneficiaries. In contrast, estate-based payments can mitigate these consequences and, in some cases, reduce overall tax. The article also identifies other non-tax issues and risks that should be considered when considering whether to pay a death benefit directly or via the estate.



Overview

Two options are available when paying a lump sum superannuation death benefit to a SIS dependant who is a non-tax dependant, such as an adult child:

1. a lump sum death benefit can be paid directly from the deceased member’s superannuation fund to the beneficiary; or

2. a lump sum death benefit can be paid to the deceased’s estate and then distributed to the beneficiary.

In both cases, the tax-free component can be received tax-free, while the taxable taxed element is subject to a maximum 15% tax and the taxable untaxed element is subject to a maximum 30% tax. However, whether the lump sum death benefit is paid directly or through the estate can result in different financial outcomes for a non-tax dependant. As an example, this article uses the situation of a deceased member’s adult child who is a SIS dependant but not a tax dependant to compare the different tax treatments and other flow-on effects.

The same income tax rates apply to the non-tax dependent beneficiary regardless of whether the beneficiary is a tax resident or a foreign resident. However, the rules are administered differently based on the tax residency status. This article explores these differences.

Who is a dependant?

The definition of a “dependant” for superannuation law purposes (ie a SIS dependant) determines to whom the superannuation fund can pay the deceased member’s death benefit, while the definition for tax purposes (ie a tax dependant) determines whether the taxable component of the lump sum death benefit is subject to tax. The starting point is to understand a beneficiary’s dependency status.

SIS dependants

The trustee can generally only pay a superannuation death benefit directly to:

• the deceased member’s legal personal representative (ie deceased estate); and/or

• one or more of the deceased member’s SIS dependants as stated below:

• the deceased’s spouse (including de facto spouse);

• a child of the deceased (any age);

• a financial dependant of the deceased; and/or

• a person who was in an interdependency relationship with the deceased.

Where a member wishes for their death benefit to be paid to an adult child, the member can either nominate their adult child as a beneficiary to receive the death benefit directly from the fund, or direct their death benefit to be paid to their deceased estate and then to the child as a beneficiary through their will.

If an intended beneficiary is not a SIS dependant (eg a sibling of the deceased who was not a financial dependant or in an interdependency relationship with the deceased), the death benefit can be directed to the deceased estate (by making a binding or non-lapsing nomination to the legal personal representative). The deceased’s will can then instruct the executor of the deceased estate to pay a death benefit to this beneficiary from the estate.

Tax dependants

A lump sum death benefit can be paid to a tax dependant tax-free regardless of whether the death benefit contains any taxable component or not. In contrast, the taxable component of a lump sum death benefit is subject to tax (see below under the heading “Tax on lump sum superannuation death benefits” for details) when paid to a non-tax dependant.

A tax dependant can include:

• the deceased’s spouse, de facto spouse or former spouse;

• a child of the deceased who is under 18 years old;

• a financial dependant of the deceased;

• a person who was in an interdependency relationship with the deceased; and

• a person who receives a superannuation lump sum because the deceased died in the line of duty (eg as a member of the Defence Force, or a member of the Australian Federal Police or a state or territory police force) regardless of their relationship to the deceased.

A financially independent adult child is generally regarded as a non-tax dependant, even if the adult child and the deceased parent were living together.

Tax on lump sum superannuation death benefits

Tax components

The trustee of a superannuation fund needs to calculate the tax-free and taxable component when a lump sum death benefit is paid.

The taxable component can include two elements:

• the taxed element: this is the element the fund has paid tax on; and

• the untaxed element: this can occur where:

• the death benefit is paid from an untaxed superannuation fund where a fund has not paid any tax on the contributions or earnings; or

• if the lump sum death benefit contains an insurance payout and the fund claimed a tax deduction either for life insurance premiums paid or for a future liability to pay benefits (under s 295-470 of the Income Tax Assessment Act 1997 (Cth)) and the member died under age 65.

Tax on lump sum death benefits

The rate of tax that will apply to the taxable component of a lump sum death benefit depends on the recipient’s tax-dependency status and the amount of each element that forms part of the taxable component (see Table 1).

Lump sum tax offset and maximum tax rate

Where a lump sum death benefit is paid to a non-tax dependant, the taxable component (both taxed and untaxed elements) forms part of the taxpayer’s assessable income. However, the taxpayer receives a lump sum tax offset, calculated by the ATO and based on the tax return information, to ensure that the tax payable does not exceed the specified maximum rates of tax.


Table 1. Tax on lump sum death benefits




	Recipient

	Tax-free component

	Taxable taxed element

	Taxable untaxed element




	Tax dependant

	Tax-free

	Tax-free

	Tax-free




	Non-tax dependant

	Tax-free

	Maximum 15%*

	Maximum 30%*






* 	The Medicare levy is payable where the lump sum death benefit is paid directly to a beneficiary, but not payable via a deceased estate. See below under the heading “Who is liable to pay tax on lump sum death benefits?” for details.



When a lump sum death benefit is paid to a non-tax dependant (directly or via the deceased estate):

• if the taxpayer’s marginal tax rate exceeds the specified tax rate, the ATO will apply the lump sum tax offset to ensure that the taxpayer does not pay more than 15% tax on the taxable taxed element and 30% tax on the taxable untaxed element; or

• if the taxpayer’s marginal tax rate is lower than the specified maximum tax rate, the taxable component of the lump sum death benefit is subject to the marginal tax rate.

The relevant taxpayer assessed depends on whether the death benefit is paid directly to the non-tax dependant from the deceased’s superannuation or via the deceased estate. See below under the heading “Who is liable to pay tax on lump sum death benefits?” for details.

Order of including income subject to different tax rates

Where a taxpayer has ordinary taxable income subject to their marginal tax rate and also receives a lump sum death benefit containing both taxed and untaxed elements subject to maximum tax rates, it is the author’s understanding that the steps below should be followed when calculating the lump sum tax offset:

• step 1: include the taxpayer’s ordinary taxable income subject to the marginal tax rate;

• step 2: add amounts taxed at a higher maximum tax rate, such as the taxable untaxed element of the lump sum death benefit that is subject to the 30% maximum tax rate;

• step 3: add amounts taxed at a lower maximum tax rate, such as the taxed element of the lump sum death benefit that is subject to the 15% maximum tax rate.

Who is liable to pay tax on lump sum death benefits?

Depending on whether a non-tax dependant, such as an adult child, receives the lump sum death benefit directly from the deceased’s superannuation fund or from the deceased estate, the tax outcome can be surprisingly different for the beneficiary.

Payment made directly from superannuation fund

A lump sum death benefit can be paid to a non-tax dependent beneficiary directly from the superannuation fund if the beneficiary is a SIS dependant. This may be the case if the deceased made a binding or non-lapsing nomination to this beneficiary, or the trustee of the fund exercises discretion to pay the death benefit to this beneficiary.

When beneficiary is a tax resident

The trustee of the superannuation fund must withhold tax on the taxable component of the lump sum (see Table 2).

The resident non-tax dependent beneficiary then needs to declare the taxable taxed and untaxed elements in their tax return as assessable income. The amount withheld by the superannuation fund becomes a tax credit to reduce the individual’s tax liability and can be refunded to the beneficiary if in excess.

The inclusion of the taxable taxed and untaxed element in the individual beneficiary’s tax return means that the beneficiary will have higher assessable and taxable income in the financial year that the lump sum death benefit is received, which can have flow-on effects such as:

• the Medicare levy can apply to the increased taxable income;

• the Medicare levy surcharge may be applicable where the beneficiary does not have private hospital insurance. Conversely, if the beneficiary has private hospital insurance, there could be a reduction or elimination of the private health insurance rebate;

• a reduction in or elimination of the low income tax offset and seniors and pensioners tax offset;

• an impact on the government co-contribution and spouse contribution tax offset;

• Div 293 tax — an additional 15% tax can apply to concessional contributions that takes the overall Div 293 income (the taxable component of the superannuation death benefit included) over and above the $250,000 threshold;

• a reduction in or elimination of Family Tax Benefit payments;

• an increase in child care costs due to the potential reduction in the child care subsidy; and

• an increase in the compulsory repayment against the beneficiary’s HECS debt.

When beneficiary is a foreign resident

The same maximum income tax rates shown in Table 1 apply. If the beneficiary directly receiving the lump sum death benefit is a non-tax dependant residing overseas (ie a foreign tax resident):

• the tax-free component is tax-free;

• the taxable taxed element is taxed at a flat rate of 15% and the taxable untaxed element is taxed at a flat rate of 30%. This is because a non-resident’s marginal tax rate starts at 32.5% which is already higher than the capped maximum tax rates that apply to a lump sum death benefit.

The trustee of the superannuation fund must withhold tax on the taxable component of the lump sum as shown in Table 3. However, the withholding tax rates can be affected if there is a double tax agreement between the two countries specifying which country has the taxing rights over the lump sum death benefit payment.

It should be noted that any no TFN tax withheld is not a final tax. The beneficiary will need to lodge an Australian individual tax return in order to receive a tax refund for the excess tax withheld. However, the beneficiary will need to have a TFN in order to lodge an Australian individual tax return. Where a foreign resident beneficiary has never had a TFN, it is possible to apply while living outside Australia.

Note: It is not uncommon for a foreign resident beneficiary who has never lived in Australia to not have a TFN. Where the TFN is not provided to the superannuation fund when the death benefit lump sum is paid to the foreign resident, the superannuation fund must withhold 45% tax on the taxable component. Although the foreign tax resident can still lodge an Australian tax return to receive a tax refund, it can take a long time for that to happen. To avoid the no TFN withholding tax, the foreign resident beneficiary should provide their TFN to the fund before the fund pays the death benefit to the foreign resident non-tax dependent beneficiary. If the foreign resident does not already have a TFN, it is possible to apply for a TFN while living overseas.


Table 2. Fund’s withholding rates for lump sum superannuation death benefit paid to a resident non-tax dependant




	Tax component of the lump sum death benefit

	Age*

	PAYG withholding rate**




	Taxable taxed element

	Any age

	17%




	Taxable untaxed element

	Any age

	32%




	Beneficiary’s tax file number (TFN) not provided — taxed and untaxed element

	Any age

	47%






* 	Age of the person at the date the payment is received.

** 	Including the Medicare levy.




Table 3. Fund’s withholding rates for lump sum superannuation death benefit paid to non-tax dependant who is a foreign tax resident under Australian tax rules




	Tax component of the lump sum death benefit

	Age*

	PAYG withholding rate**




	Taxable taxed element

	Any age

	15%




	Taxable untaxed element

	Any age

	30%




	Beneficiary’s TFN not provided — taxed and untaxed element

	Any age

	45%






* 	Age of the person at the date the payment is received.

** 	The Medicare levy does not apply to a non-tax resident. Therefore, the withholding tax rates are 2% lower (based on the current Medicare levy rate) compared with a payment made to a resident non-tax dependent beneficiary by the fund.



Double tax agreement

If the foreign country where the non-tax dependent beneficiary is residing has a double tax agreement (DTA) with Australia and the DTA stipulates that only the foreign country has the taxing rights over the lump sum, the superannuation death benefit can then only be taxed in the foreign country. This means that the Australian superannuation fund cannot withhold any tax from the lump sum death benefit and this is the case even if the beneficiary’s TFN is not provided to the fund.

If there’s no DTA, or there’s a DTA but the DTA:

• is silent on which specific country has the taxing rights over the lump sum death benefit; or

• allows both countries to have taxing rights over the lump sum,

it is likely that the lump sum death benefit payment can be subject to tax in both countries. The Australian superannuation fund is required to withhold tax as per Table 3 where the foreign tax resident beneficiary is a non-tax dependant.

Seek independent tax advice

Foreign tax is outside the scope of this article. It is important to seek independent tax advice to confirm the foreign resident’s tax liabilities in both countries when they receive a lump sum death benefit payment from an Australian superannuation fund.

Death benefit paid to non-tax dependant via deceased estate

The trustee of a superannuation fund can pay the deceased member’s death benefit to the deceased estate where:

• the deceased member made a binding or non-lapsing nomination to their legal personal representative;

• a binding nomination was not made, and the fund’s default provisions require payment to the estate; or

• the trustee exercised discretion to do so.

Where a superannuation fund pays a death benefit as a lump sum to the deceased estate, the fund will not subject to PAYG withholding. It is then the responsibility of the deceased’s legal personal representative (ie the executor of a will or the administrator in the case of intestacy) to pay tax on the taxable component of the lump sum when it is paid to a non-tax dependant from the estate. This is the case regardless of whether the non-tax dependant is an Australian tax resident or a foreign tax resident.

Note: It is important to note that, when a superannuation death benefit is paid from the deceased estate to a testamentary trust that has both tax dependent and non-tax dependent beneficiaries, the death benefit is regarded to have been paid to a non-tax dependant where it is not clear who will benefit. The executor or administrator needs to pay tax on the taxable component of the lump sum paid to the testamentary trust.

The executor or administrator must include the taxable taxed and untaxed elements in the deceased estate’s tax return as assessable income when these amounts are paid to a non-tax dependant (regardless of their tax residency status). The same maximum tax rate and ordering rules mentioned above apply. However, for tax law purposes, the benefit is taken to be income of the trust to which no beneficiary is presently entitled, which means that the Medicare levy is not payable when the death benefit is paid from the deceased estate to a non-tax dependant.

The executor or the administrator must deduct tax from the taxable component of the lump sum before paying the death benefit to a non-tax dependent beneficiary. The beneficiary does not need to declare this income in their tax return, hence no increase in their assessable and taxable income.

“. . . tax savings are only one aspect of superannuation estate planning.”

Where the non-tax dependent beneficiary is a foreign tax resident, although the lump sum death benefit paid to them from the deceased estate is not subject to Australian tax at their end, this lump sum may still be subject to foreign tax. It is important for the beneficiary who is receiving an after-tax lump sum superannuation death benefit payment from a deceased estate to seek independent tax advice to confirm their foreign tax position.

Note: For the first three income years where the estate is still under administration and no beneficiaries are presently entitled to the estate income, the deceased estate income is taxed at individual income tax rates with the benefit of the full tax-free threshold, but without the tax offsets (concessional rebates), such as the low-income tax offset. No Medicare levy is payable by the deceased estate during that period.

Example

Phoebe (age 40) is a single parent with two young children under age five. Phoebe earns $46,000 per year from a part-time job. She is receiving the full Family Tax Benefit Part A and Part B, totalling approximately $19,000 per year.

Phoebe’s mum Doris recently passed away. Phoebe is the sole beneficiary of her estate and the executor of her will. Doris’ estate has very little income-generating assets. The estimated annual income in her deceased estate is around $5,000.

Doris was 63 at the time of death, and her superannuation death benefit contains a death cover payout. The trustee of Doris’ superannuation fund calculated the tax components of her lump sum death benefit as:




	Tax-free component

	$100,000




	Taxable taxed element

	$200,000




	Taxable untaxed element

	$150,000




	Total lump sum death benefit

	$450,000






Doris didn’t bother making a death benefit nomination as, in her mind, everything would go to Phoebe anyway. Subject to the superannuation fund’s governing rules, Phoebe potentially has two options:

1. request the superannuation fund to pay Doris’ death benefit to her directly; or

2. request the superannuation fund to pay Doris’ death benefit to her deceased estate and receive the lump sum through the estate.

Phoebe is a non-tax dependant. With either option:

• a $100,000 tax-free component can be received tax-free and will not form part of the taxpayer’s assessable income;

• a $150,000 untaxed element forms part of the taxpayer’s assessable income but is taxed at a maximum 30%. This amount is regarded to have been received first before the taxed element; and

• a $200,000 taxed element forms part of the taxpayer’s assessable income but is taxed at a maximum 15%. This amount is regarded to have been received later than the untaxed element.

Differences between two options. With option 1, Phoebe is the taxpayer. She needs to include the taxed and untaxed elements in her tax return which will increase her taxable income from $46,000 to $396,000 in the year the lump sum death benefit is paid. This means:

• Phoebe needs to pay Medicare levy on the entire $396,000 taxable income, including the taxable component of the lump sum death benefit payment;

• Phoebe will lose the Family Tax Benefit payments;

• Phoebe cannot benefit from the low income tax offset;

• Phoebe’s child care costs will most likely increase due to the reduction in her child care subsidy payment as a result of a higher income level;

• Phoebe will be subject to Div 293 tax on her concessional contributions such as superannuation guarantee, salary sacrifice, voluntary employer contributions and/or personal deductible contributions, given her Div 293 income exceeds the $250,000 threshold; and

• if Phoebe were to make a non-concessional contribution, she would not be able to receive the government co-contribution due to the increased income level.

With option 2, the taxpayer is the deceased estate (ie the executor pays tax on behalf of the estate) when the lump sum is paid from the estate to a non-tax dependant of the deceased.

This means that:

• the Medicare levy is not payable. For tax law purposes, the taxable component of a lump sum benefit is taken to be income in the trust (ie the deceased estate) to which no beneficiary is presently entitled, which means that the Medicare levy is not payable when the death benefit is paid from the deceased estate to a non-tax dependant;

• when Phoebe receives a net of tax distribution from Doris’ deceased estate, she does not need to report this income in her tax return. As a result, her taxable income will remain unchanged at $46,000. The flow-on effects due to the increase in her income level mentioned in option 1 do not apply here; and

• Doris’ deceased estate only has $5,000 of other income. This means that the remaining $13,200 tax-free threshold can apply to the untaxed element, and a 16% tax rate (rather than 30%) applies to that part of the untaxed element that does not take the trust income to the next tax bracket.

Table 4 compares the amount of tax payable under the two options.

Note: The above example illustrates the potential tax benefit of receiving a lump sum death benefit from the deceased member’s estate, rather than from the deceased’s superannuation fund directly, by a SIS dependant who is not a tax-dependant. However, tax savings are only one aspect of superannuation estate planning. Other factors must be considered in order to determine an estate planning strategy that will best suit a client based on their circumstances and objectives. Considerations include:

• potential uncertainties in a deceased estate: if a death benefit is paid to the deceased estate, it may be subject to family provision claims. In comparison, where a death benefit is paid directly to an individual from the superannuation fund, that amount would not ordinarily form part of the deceased estate and would generally not be subject to the operation of the family provision laws. This is the case in all states and territories except NSW. In NSW, the application of “notional estate” could bring the deceased superannuation death benefit with a valid binding or a non-lapsing nomination to an eligible person(s) back for the purposes of making a family provision order by the court; and

• administrative simplicity and efficiency: generally speaking, a lump sum death benefit can be paid sooner from the deceased’s superannuation fund directly to a beneficiary, compared with paying the death benefit to the estate and then to a beneficiary.


Table 4. Tax comparison of the two options




	 

	Option 1: Phoebe pays tax

	Option 2: deceased estate pays tax




	Taxable (untaxed element): $150,000

	$48,000*

	$37,288†




	Taxable (taxed element): $200,000

	$34,000**

	$30,000‡




	Total tax on lump sum death benefit paid to Phoebe

	$82,000

	$67,288






* 	As Phoebe’s other ordinary income pushed her to the 30% tax bracket, the entire $150,000 is taxed at 30% plus 2% Medicare levy.

** 	$200,000 is taxed at 15% plus 2% Medicare levy.

† 	($18,200 – $5,000) @ 0% = $0; ($45,000 – $18,200) @ 16% = $4,288; remainder $110,000 @ 30% = $33,000. The Medicare levy is not payable.

‡ 	$200,000 is taxed at 15% = $30,000. The Medicare levy is not payable.



Conclusion

The taxation of superannuation death benefits paid to non-tax dependants is not determined solely by applicable tax rates, but also by how and to whom the benefit is paid. As demonstrated, payments made via a deceased estate can, in some circumstances, produce more favourable tax outcomes and avoid adverse flow-on effects associated with increased personal taxable income. However, tax efficiency must be balanced against broader estate planning considerations, including timing, control and potential estate risks. Careful structuring of death benefit nominations is therefore essential to ensure that outcomes align with a client’s overall financial and estate planning objectives.

Linda Bruce

Senior Technical Services Manager

Colonial First State

This article is an edited version of “Tax on death benefits to estate vs beneficiary” presented at The Tax Institute’s Superannuation Intensive on 24 to 25 March 2026.
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A Matter of Trusts

by Kseniia Gasiuk, CTA, Sladen Legal

Merchant in a post-Budget world

Merchant in a post-Budget world or when High Court anti-avoidance doctrine meets structural trust reform.

Introduction

Merchant is the first High Court case to test Pt IVA of the Income Tax Assessment Act 1936 (Cth) (ITAA36) against an asset transfer between a discretionary trust and a related self-managed superannuation fund. That combination (a discretionary trust holding active assets and an SMSF holding passive ones, with a network of related companies behind both) has become common for substantial private wealth in Australia. What is at stake is not only the resolution of two cross-appeals, but also the working space available for that architecture.

The High Court heard argument over two sitting days in March 2026.1 The court was visibly engaged with both the technical questions and the systemic one. On the technical side were the dominant purpose test in s 177D ITAA36 and the second limb dividend stripping concept in s 177E(1)(a)(ii) ITAA36.

On the systemic side was what Steward J described as the “anachronism” of legislative architecture built for a pre-CGT, pre-imputation world.2 That observation is more than rhetorical. Merchant is shaping up as a transitional case. The Commissioner is litigating Pt IVA against structures whose tax efficiency the Treasurer is about to reduce substantially, and the court will decide how to read 1981 provisions in 2026, knowing that, from 1 July 2028, the same structures may operate under a markedly different fiscal regime.

For practitioners advising private groups, four questions matter.

First, how will the court evaluate other possibilities within the s 177D(2) dominant purpose analysis and what will it accept as commercially meaningful differentiation between a discretionary trust and a regulated superannuation fund?

Second, does s 177E(a)(ii) retain the structural integrity that the High Court endorsed in FCT v Consolidated Press Holdings Ltd (CPH),3 or does it extend to any scheme that shares the essence of dividend stripping?

Third, will courts police the overlap between ss 177D and 177E, and the compensating adjustment power in s 177F(3) ITAA36, at the level of construction or through ex-post-discretion?

Fourth, and underlying all three questions above, how does the court read a 1981 anti-avoidance provision against a 2026 reform package that makes the very structures it targets less attractive?

The legislative framework

Section 177D applies where, having regard to the eight factors in s 177D(2), a court would conclude that any of the persons who entered into or carried out a scheme did so for the dominant purpose of enabling a taxpayer to obtain a tax benefit in connection with the scheme. Where engaged, s 177F empowers the Commissioner to make a determination cancelling the tax benefit. In Merchant, the parties identified the tax benefit on the annihilation basis under s 177CB(2) ITAA36, and it was uncontested.

Section 177E operates as a supplementary code. As Gleeson CJ, Gaudron, Gummow, Hayne and Callinan JJ explained in CPH,4 parliament enacted s 177E to deal with dividend stripping schemes the effect of which is to place company profits in the hands of shareholders in a tax-free form, in substitution for taxable dividends. It applies where, inter alia, the scheme is “by way of or in the nature of dividend stripping” under subpara (a)(i) or has “substantially the effect of” such a scheme under subpara (a)(ii).5

The Merchant facts and the Full Court split

Mr Merchant, founder of Billabong International (BBG), held BBG shares through the Merchant Family Trust (MFT). The MFT also owned Plantic Technology (Plantic), a loss-making start-up funded by approximately $55 million in loans from two Merchant-controlled companies, GSM Pty Ltd (GSM) (approximately $50 million) and Tironui Pty Ltd (Tironui) (approximately $4 million).6

On 2 September 2014, the MFT transferred 10,344,828 BBG shares to the GSM Superannuation Fund (GSMF) at market value, the transfer form being signed on 4 September 2014 and the consideration of $5,844,827.82 being paid on 5 September 2014. The transfer crystallised a capital loss of $56,561,940.7

By a share sale agreement executed on 31 March 2015, the MFT sold its Plantic shares to a company called Kuraray, with completion on 2 April 2015. As a condition precedent to completion, the related-party loans (totalling approximately $55 million) were forgiven, with the effect of increasing the consideration paid for the Plantic shares. The MFT derived a capital gain of approximately $85 million, which was to be sheltered by the BBG capital loss together with approximately $40 million of pre-existing non-BBG capital losses available to the MFT.8

Thawley J at first instance upheld determinations under both s 177D (in respect of the BBG share sale) and s 177E (in respect of the GSM and Tironui debt forgiveness schemes), although the s 177D assessment was reduced by approximately $11 million following a successful challenge to the market value of the earn-out rights.9

In the Full Federal Court, McElwaine and Hespe JJ (Logan J dissenting) upheld the s 177D determination, and allowed the appeal in part on s 177E in respect of GSM (on the basis of two quantitative requirements that they identified: substantial depletion of accumulated profits, and substantially tax-free receipt), and upheld the s 177E case in respect of Tironui.10 Both parties obtained special leave.

Section 177D: the wash-sale framing and the counterfactual debate

The Full Court characterised the BBG transfer as analogous to a “wash sale”, reasoning that because Mr Merchant retained ultimate control of the entities on both sides of the transaction, there was no divestment of the risks and benefits of ownership.11 The Full Court reasoning that, although the transaction took the form of a sale, the control and effective economic ownership of the BBG shares did not alter. On that basis, Mr Merchant crystallised a capital loss without any genuine change in ownership or divestment of investment risk.12

Two questions of method drove the appeal. The more straightforward concerned the legal, regulatory and taxation differences between the MFT and the GSMF as legal vehicles. As a regulated superannuation fund, the GSMF operated under a fundamentally different legal regime to the MFT.13

The taxpayer submitted that the Full Court had not engaged with these distinctions in any depth. The Commissioner accepted that those differences existed but submitted that they were of no objective significance because the BBG shares were unlikely to generate dividends, the GMSF lost its capacity to fund Mr Merchant’s pension, and the acquisition contravened the fund’s documented investment strategy.14

The deeper question concerned the methodology for considering “other possibilities” in the s 177D(2) analysis. The taxpayer characterised the inquiry as requiring a full counterfactual analysis: whether any single alternative could achieve all, or substantially all, of the non-tax consequences produced by the actual scheme.15

The Commissioner’s answer drew on the established principle that there is no dichotomy between a rational commercial objective and a dominant purpose of obtaining a tax benefit, where a transaction may advance a wider commercial end yet still be entered into for the dominant purpose of tax avoidance.16 Edelman J pressed the formulation that, under s 177A(5) ITAA36, “dominant” carries its “natural and very long-established meaning”,17 which the Commissioner accepted should be preferred over any gloss derived from the 1981 explanatory memorandum introducing Pt IVA.18

One exchange warrants attention. Steward J put to senior counsel for the taxpayer the formulation, drawn from the summary of argument in Spotless, that the inquiry “must necessarily be whether the scheme is so attended with elements of artificiality or contrivance primarily directed to the obtaining of the tax benefit that any commerciality of the scheme is overshadowed”. That formulation was accepted. It focuses attention squarely on contrivance, and as such offered the court a potentially attractive integrating principle for the BBG share sale.19

Section 177E: essence, structural characteristics, and the short way home

Section 177E occupied the second day. The Commissioner advanced what was repeatedly described as the “essence” of dividend stripping: the denial to the revenue of tax that would otherwise have been payable on the declaration of a dividend because profits had been converted into capital in the context of a tax avoidance purpose.20 On this view, subpara (a)(i) describes the typical structural form and subpara (a)(ii) extends to schemes that share the essence even where the structural mapping is incomplete.

The taxpayer’s position was that this approach departed from the conceptual framework endorsed by the High Court in CPH: the five recognised characteristics of a dividend stripping arrangement include a target company with undistributed profits, a share sale or allotment, a dividend to the purchaser, the purchaser escaping Australian tax, and a capital sum to the vendor approximating that dividend.21

The Commissioner relied on Lawrence for the broader reading, where the Full Court treated the structural elements as common rather than essential features.22

Both parties acknowledged the mapping difficulty. Senior counsel for the taxpayer accepted that the structural features could not be mapped precisely, casting GSM and Tironui as the targets, the MFT as the stripper, and Mr Merchant as the vendor, while senior counsel for the Commissioner likewise accepted that the scheme “does not map neatly” onto the recognised criteria, with the MFT playing the roles of both vendor and stripper.23

Two preliminary points framed the substantive debate. The first, which the taxpayer characterised as the “short way home”, is that if the Commissioner succeeds under s 177D and the BBG capital loss is cancelled under s 177F(1)(c), the first element of the s 177E scheme (the crystallisation of that loss) disappears.24

On that reasoning, the scheme as pleaded cannot satisfy its own definitional elements. Gageler CJ raised the tension with s 177A, where a scheme comprises historical events not ordinarily altered by a subsequent Pt IVA determination.25 The resolution will likely turn on whether s 177E is construed prospectively, by reference to intended outcomes, or by reference to the actual outcomes produced by the operation of the Act.

The second issue is whether the two quantitative limitations that the Full Court identified (substantial depletion of accumulated profits and a substantially tax-free receipt) form part of the operation of the second limb.26 The Commissioner challenged both on the basis that the second limb affords at least as much flexibility as the first,27 while the taxpayer’s position is that the substantiality limits are pervasive features of the case law which parliament assumed to be within s 177E when it enacted the provision in 1981.28

The numbers matter. Even with the BBG capital loss cancelled, the balance of the MFT’s $40 million of non-BBG capital losses entirely sheltered the approximately $4.2 million gain attributable to the Tironui debt forgiveness, so that the Tironui scheme had the substantial effect of dividend stripping.29 The taxpayer argued that the non-BBG losses were not pleaded as a scheme element. The Commissioner accepted that position but submitted that those matters formed part of the surrounding factual matrix, characterising the MFT, on that basis, as analogous to an “exempt entity” in the earlier dividend stripping authorities.30

Section 177F(3) and the overlap problem

The Commissioner accepted an “economic overlap” between the two determinations: the same underlying failure to tax profits extracted from GSM and Tironui founded both, and gave an undertaking to make a compensating adjustment under s 177F(3).31

The taxpayer submitted that s 177F(3) is a discretionary remedy, not a principled solution, bounded only by what the Commissioner considers “fair and reasonable”,32 and that its proposed operation here would leave Mr Merchant liable for 10 years of accrued interest with no compensation.

Gageler CJ offered a more structural framing, observing that ss 177D and 177E are each directed to the objective circumstances in which s 177F may be engaged, with the compensating adjustment mechanism in s 177F(3) operating as the statutory response to any overlap between them. On that view, the question is not whether ss 177D and 177E can operate together, but whether construction constrains the overlap.33 The court’s choice between those competing approaches (statutory architecture on the one hand and principled containment on the other) will materially affect how often the Commissioner can deploy the provisions in parallel and what taxpayers must establish to neutralise their combined effect.

2026–27 Federal Budget: intersection and reinforcement

The 12 May 2026 Federal Budget delivered the most significant tax reform package affecting private groups in 25 years.

If enacted, from 1 July 2028, a 30% minimum tax will apply to discretionary trusts at the trustee level, with non-corporate beneficiaries receiving non-refundable credits for trustee tax payable to offset their current-year income tax liabilities.34 The reform directly targets the streaming and bucket company structures that private groups have historically used, and the same architecture that, in Merchant, allowed the MFT capital gain to be sheltered and distributed in capital form. Roll-over relief will be available for three years from 1 July 2027 to support small businesses and others wishing to restructure.

Second, from 1 July 2027, a return to cost base indexation based on inflation will replace the 50% CGT discount under Div 115 of the Income Tax Assessment Act 1997 (Cth) for individuals, partnerships and trusts, accompanied by a 30% minimum tax on real capital gains.35 The change alters the calculus of capital loss management. Although Merchant turned on the strategic timing of a $56 million capital loss to shelter a future gain, the arithmetic that drove the BBG share sale will produce far less tax relief under the new regime.

These measures operate independently of, but in the same direction as, the Commissioner’s approach in Merchant. Whether the High Court adopts a broader or narrower reading of ss 177D and 177E, private groups will face a far more demanding fiscal environment from 1 July 2027.

Implications for trust law and private wealth practice

Three practical points warrant attention.

The evidentiary lesson is pointed: intra-group transfers between commonly controlled trust and superannuation vehicles will attract Pt IVA scrutiny where they coincide with anticipated capital gains and where contemporaneous advice supports the timing or structure. The primary judge in Merchant found that Ernst & Young suggested the BBG share sale in the context of the contemplated Plantic sale, and that Mr Merchant did “whatever [he] was directed to do” by Ernst & Young. The Full Court upheld those findings as objective facts bearing on the manner in which the scheme was entered into or carried out under s 177D(2)(a).36

The regulatory lesson follows directly. The case confirms that the regulatory consequences of moving an asset between environments (particularly the sole purpose, in-house asset and investment strategy requirements under the Superannuation Industry (Supervision) Act 1993 (Cth)) form part of the s 177D inquiry. Advisers who document the regulatory and commercial rationale for each entity’s participation will be better placed to resist a Pt IVA challenge.

The broader doctrinal stakes are higher still. Merchant will shape the working scope of s 177E in ways that matter for private group advisers. The classical dividend stripping cases pre-date both CGT and imputation. Whether s 177E remains a confined provision with structural integrity, or whether s 177E(1)(a)(ii) opens a broader gateway against the conversion of company profits into capital in commercial contexts, remains the central question. A broad reading will push the ATO towards more frequent use in private group contexts not contemplated by parliament in 1981.

Conclusion

Merchant is more than a Pt IVA application. It tests how the High Court will accommodate provisions enacted in 1981 to a fiscal environment transformed by CGT and imputation, and how rigorously it will police the boundary between commercial planning and contrivance in private groups built around discretionary trusts and SMSFs.

Each of the three central questions presents a genuine choice for the court. On s 177D, whether the contrivance principle that Steward J drew from Spotless can carry the wash sale framing across the regulatory divide between a discretionary trust and an SMSF. On s 177E, whether the CPH characteristics retain their status as essential structural features or yield to a broader “essence” reading under s 177E(1)(a)(ii). On the overlap, whether ss 177D and 177E are contained at the level of construction or left to be reconciled through the Commissioner’s s 177F(3) discretion. Each question admits of a defensible answer either way, and the reasoning that the court adopts will matter as much as the result.

Against the backdrop of the 2026–27 Federal Budget, the line between commercial planning and contrivance will continue to be drawn case by case. But the working space in which it can be drawn is narrowing. Will Merchant be remembered as the case decided at the moment the tax advantages of the structures it concerned began to recede?

Kseniia Gasiuk, CTA

Associate

Sladen Legal
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Superannuation

by William Fettes and Daniel Butler, CTA, DBA Lawyers

When superannuation benefits stop being “super”

Lin v Yim highlights the importance of integrating SMSF succession planning with estate planning, particularly where pre-death withdrawals may affect succession outcomes. More clarity in wills can assist in overcoming disputes.

Introduction

The recent Queensland Supreme Court decision in Lin v Yim1 highlights the importance of properly integrating SMSF succession with broader estate planning.

This case involved an SMSF member who, shortly prior to death, implemented an apparent pre-death withdrawal strategy. However, after the member’s death, a dispute arose as to whether the withdrawn amounts remained capable of being dealt with under particular provisions of the deceased member’s will.

The decision has potentially significant implications for wills, binding death benefit nominations (BDBNs), trustee discretions and broader estate planning.

More broadly, the case serves as an important reminder that succession planning outcomes depend on careful integration between SMSF succession and estate planning arrangements.

Facts

Jason Yim (the deceased) died on 27 May 2024 leaving an estate reportedly worth approximately $18 million. He was survived by his two children (who acted as executors of his estate) and an estranged spouse.

The plaintiff, Christina Lin (Christina), alleged that she was the deceased’s de facto partner, although this was in dispute. Separate family provision proceedings were also on foot.

The deceased was a member of the JK Yim Superannuation Fund, an SMSF. Prior to his death, approximately $5.2 million was progressively withdrawn from the SMSF and paid into the deceased’s personal bank account. The SMSF bank account was ultimately closed on 27 May 2024.

The judgment refers to the deceased suffering from stage four pancreatic cancer and correspondence with the fund’s accountant concerning a strategy of withdrawing superannuation benefits tax-free prior to the deceased’s death. The implementation of the strategy appears to have involved the sale of various shareholdings and successive cash withdrawals from the fund.

The will

The deceased’s will contained a specific power dealing with the distribution of “superannuation benefits” among certain beneficiaries, including Christina.

Clause 4.9 relevantly provided:

“In the event that any superannuation benefits are paid to my Executor as a result of my death then I give my Executor a power of appointment over the same such that my Executor will have an unfettered discretion to pay such superannuation benefits to any or all of the following in such proportions as my Executor shall deem fit …”

The will defined “superannuation benefits” to mean:

“… entitlements payable as a result of my membership of a superannuation fund and includes proceeds of any life insurance policies owned by the superannuation fund in respect of a life.”

The drafting of cl 4.9 clearly contemplated a scenario where superannuation benefits remained in the SMSF at the time of the deceased’s death and, if subsequently paid to the executors, such benefits could be appointed among a range of potential beneficiaries at the executors’ discretion. However, the executors did not distribute any relevant withdrawn amounts to Christina.

The plaintiff’s position

Christina contended that the withdrawn amounts retained their character as “superannuation benefits” despite those moneys already being paid by the SMSF to the deceased’s personal bank account prior to death. Broadly, she alleged that:

• the executors owed fiduciary duties in relation to the relevant amounts;

• the executors were required to distribute the moneys pursuant to the power contained in cl 4.9 of the will;

• the executors failed to exercise the power appropriately or in good faith; and

• had the discretion been exercised properly, approximately $2.5 million ought to have been distributed to her.

The claim also alleged a failure to exercise due diligence causing pecuniary loss, including reliance on s 57(1)(a) of the Succession Act 1981 (Qld).

The defendants’ position

The executors argued that:

• no superannuation benefits existed at the time of death;

• no superannuation death benefit arose;

• cl 4.9 of the will was never engaged; and

• accordingly, no fiduciary duties arose in relation to any alleged superannuation distribution.

The executors sought summary judgment under r 293 of the Uniform Civil Procedure Rules 1999 (Qld) on the basis that the claim had no real prospect of success.

The decision

The court ultimately granted summary judgment in favour of the executors.

The court held that cl 4.9 was directed towards superannuation benefits that were paid to the executors as a consequence of the deceased’s death, rather than amounts already withdrawn during the deceased’s lifetime.

Importantly, Smith J observed:

“In this case the moneys were not paid to the executor as a result of the deceased’s death. They were not paid to the executor, and they were paid before the death. The causal link has not been established to engage clause 4.9.”

The court also considered the definition of “superannuation benefits” in the will and concluded that the relevant concept contemplated benefits that remained payable from the SMSF.

Smith J further stated:

“In this case the superannuation entitlement had been paid. They were not payable at the time of death. There was nothing left of that character to pay.”

Accordingly, once the relevant moneys were withdrawn from the SMSF, they lost their character as superannuation benefits and instead formed part of the deceased’s ordinary personal estate.

As no superannuation interest existed at death, there was no superannuation death benefit to distribute, and there was no basis for any fiduciary obligation arising in respect of superannuation distributions.

Pre-death withdrawal strategies: practical observations

This case involves a strategy commonly considered where a member over 60 years seeks to withdraw unrestricted non-preserved benefits prior to death. Strategies of this nature are often highly sensitive and may come under close scrutiny from the ATO depending on the surrounding facts and implementation steps.

Where properly implemented, such strategies can potentially produce significant tax advantages, particularly where benefits can be withdrawn tax-free during the member’s lifetime rather than being paid to, say, adult independent children as taxable superannuation death benefits after death.

The steps to implement a timely pre-death withdrawal strategy are not always straightforward. Decisions relating to withdrawals where a member faces a rapid deterioration in health are frequently made on an urgent basis and under significant emotional pressure.

Further, the practical complexity of implementing a withdrawal strategy may vary significantly depending on the nature of the SMSF assets. While cash and listed securities may often be dealt with relatively quickly, assets such as direct real estate, private company interests and unlisted investments may involve additional transactional, valuation, legal and duty considerations that can complicate the implementation of a timely withdrawal strategy.

While a payment may be intended to constitute a member benefit paid during the member’s lifetime, the surrounding facts, documentation and implementation steps may not always produce a robust position from the ATO’s perspective regarding whether an identifiable member benefit was in fact paid prior to death, as opposed to a superannuation death benefit being made after death.

If such a strategy is effective, the withdrawn assets cease to be subject to the superannuation succession framework (leaving aside NSW assets covered by the “notional estate” provisions). In particular:

• BDBNs become irrelevant in respect of the withdrawn amounts (or, in some cases, withdrawal documents may even constitute a revocation of an existing BDBN);

• trustee discretions concerning superannuation death benefits no longer apply; and

• the withdrawn assets instead fall to be dealt with under the deceased’s ordinary estate planning arrangements.

Further, earnings on the withdrawn assets (including any gains or losses) will generally be assessed to the member personally during their lifetime rather than remain subject to the concessional tax treatment within the superannuation environment.

Importantly, this may result in the ultimate succession outcomes differing from those contemplated under the existing estate and SMSF planning arrangements.

In this regard, the case illustrates how an effective pre-death withdrawal strategy may fundamentally alter the legal pathway by which wealth passes on death.

Notably, the judgment does not indicate whether the SMSF trustee was subject to a direction removing its discretion in relation to benefits remaining in the fund on the member’s death.

Conclusion

The decision in Lin v Yim reinforces the importance of holistic succession planning across SMSF governing rules (including a review of the entire SMSF deed history), pensions, BDBNs, withdrawal strategies implemented prior to death, wills and broader estate planning documentation.

Importantly, once benefits are validly withdrawn from superannuation during a member’s lifetime, these amounts will cease to retain their character as superannuation benefits and instead become ordinary personal assets.

This may materially alter how those assets are dealt with on death and, without appropriate succession and estate planning, may result in downstream consequences for the administration of the estate and the ultimate distribution of wealth among beneficiaries.

Accordingly, advisers should ensure that any pre-death withdrawal strategy is considered not merely from a tax perspective, but also from a broader succession planning and estate administration perspective.

William Fettes

Director

DBA Lawyers

Daniel Butler, CTA

Director

DBA Lawyers
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compliance ...... 162, 163

tax certainty ...... 162

transparency ...... 162, 163

Corporate tax rate

reform recommendations ...... 158, 159

Corporate tax residency — see also Residency

announced but unenacted measures ...... 492

Australian tax residents ...... 189

central management and control ...... 189–191, 492

consolidated entity disclosure ...... 191–193

foreign-incorporated companies ...... 189–193

tax reform, need for ...... 57, 159, 490

Corporations

large business compliance ...... 162, 163

Cost base indexation

replacement of 50% CGT discount ...... 614, 619, 647

Cost-of-living pressures ...... 4, 81–83

Medicare levy reduction, low-income earners ...... 296

Costs orders ...... 270

Counter-terrorism financing

regulation of professional services ...... 444–448

Country-by-country reporting

multinational companies ...... 163

public, exemptions ...... 59

Covid

travel restrictions ...... 60, 61

Crime–fraud exception

legal professional privilege ...... 447

Cross-border transactions

testamentary discretionary trusts, foreign beneficiaries ...... 204–206

Cryptocurrency

whether Bitcoin is money ...... 125–127

Currency

whether Bitcoin is money ...... 125–127

Cy près doctrine ...... 387

D

Data security

ATO Vulnerability Framework ...... 530

third-party data governance ...... 586–591

Data sharing

single touch payroll ...... 493

Death — see also Deceased estates

buy/sell agreements ...... 528

co-ownership, residential premises ...... 372

Div 7A liability following ...... 469–471

farm management deposits ...... 240

Higher Education Loan Program debts ...... 83

insurance payouts ...... 528

key person insurance ...... 528

pre-death withdrawal strategies ...... 649–651

superannuation, liability for Div 296 tax ...... 414, 415

testamentary trusts, non-resident beneficiaries ...... 204, 205

Death benefits — see Superannuation death benefits

Death benefits dependant

definition ...... 340

Death tax

liability for Div 296 tax, superannuation ...... 414

Debt collection

ATO powers ...... 530–535

Debt concessional principles

ATO ...... 531, 532

Debt forgiveness

related party loans ...... 645–648

Deceased estates — see also Death

50% CGT discount ...... 519

administration ...... 516–518

administration without probate ...... 577–582

ATO processes ...... 517

business assets ...... 525

CGT ...... 518–523

Commissioner’s collection and recovery powers ...... 578, 579

death benefit paid to non-tax dependant ...... 641–643

deeds of family arrangement ...... 518

depreciating assets ...... 525

Div 7A liabilities ...... 469–471, 523

“double death” ...... 113, 520, 521

executor remuneration ...... 517

family trust elections ...... 527

grants of representation ...... 578

legal personal representatives ...... 516–518

main residence CGT exemption ...... 519, 520, 524

– land consolidation ...... 94, 95

– multiple units ...... 93, 94

non-resident beneficiaries ...... 519, 523–525

partnerships ...... 526

present entitlement ...... 517, 518

residency ...... 523–525

right to occupy dwelling ...... 113, 434, 520

sole company directors and shareholders ...... 527

sole trader businesses ...... 526

stamp duty ...... 118–121

taxation ...... 525

taxpayer information, confidentiality ...... 581, 582

testamentary discretionary trusts, foreign beneficiaries ...... 205

trading stock ...... 525

trusts ...... 526, 527

work in progress ...... 525

Deductibility of expenditure

conservation covenants ...... 401, 402

display model homes ...... 496, 497

education and training ...... 493

financial advice fees ...... 7

meals, truck drivers ...... 567, 568, 613

personal services income ...... 179, 180

refinancing interest ...... 359

rental properties, non-business ...... 366, 430, 431, 621

service fees ...... 497, 498

shortfall interest charge/general interest charge ...... 4, 5

Deductible gift recipients

community charities ...... 494

Deeds of family arrangement

deceased estates ...... 518

Deemed dividends

Div 7A loans ...... 75, 76, 78

Default assessments

onus of proof ...... 301, 302, 427

Default distribution clauses

trust deeds ...... 382, 383

Departure prohibition orders ...... 366, 367

Dependants

definition ...... 32, 638, 639

Depreciating assets

deceased estates ...... 525

family farm restructures ...... 242, 246

Depreciation rules

small and medium enterprises ...... 161, 295

Derivation of income

income “derived by” and “paid to” ...... 257, 260, 265

statutory long service leave fund ...... 115

Digital currency

whether Bitcoin is money ...... 125–127

Directors

consolidated entity disclosure obligations ...... 192, 193

death of ...... 527

FBT

– luxury motor vehicles ...... 566

– non-monetary benefits ...... 11–14, 53

– not-for-profit organisations ...... 198, 199

financial abuse ...... 534, 535

penalty notices ...... 534

whether employees ...... 12–14

Disclosure obligations

confidentiality, executors without probate ...... 577, 581, 582

consolidated entities, directors ...... 192, 193

Discretionary trusts

30% minimum tax on income ...... 614, 616, 619, 620, 647

death of beneficiaries ...... 527

family farms ...... 328

foreign beneficiaries, estate planning ...... 204–206

interest in land ...... 120

non-arm’s length income, SMSFs ...... 98

non-monetary benefits of directors, FBT ...... 11–14, 53

pre- or post-CGT assets ...... 303–306

professional services firms, restructures ...... 184

property settlements ...... 210–212

share transfer to SMSF ...... 645–648

specifying trust purpose ...... 210

unpaid present entitlements

– CGT issues ...... 145

– Div 7A ...... 53, 57, 295

Display model homes

nature of expenditure ...... 496, 497

Dispute resolution

litigation ...... 268–276

Diverted profits tax

royalties, intellectual property ...... 163, 164, 256, 257, 261–263, 296

Dividend imputation system

qualified person rule ...... 536

Dividend stripping

share transfer, discretionary trust to SMSF ...... 645–648

Dividends

family farms ...... 240

mischaracterised or undervalued ...... 492

Division 7A

benchmark interest rate ...... 58

deceased estates, liabilities ...... 469–471, 523

loan guarantees ...... 228

loan issues

– deceased estates, liabilities ...... 469–471, 523

– deemed dividends ...... 78

– payments or repayments ...... 161

– preserving objection rights ...... 78

– structuring implications ...... 76, 77

– sub-trust arrangements ...... 78

– unpaid present entitlements ...... 53, 57, 73–79, 295

tax uncertainty ...... 490

Documentation

business structure failures ...... 630–634

dealings involving related parties ...... 438–441

FBT, salary packaging ...... 197

legal professional privilege ...... 115, 116

s 70-100 election ...... 250, 251

Subdiv 122-A roll-overs ...... 247

third-party data governance ...... 587–589

trustees, loss of capacity ...... 134, 136

valuation, small business CGT concessions ...... 513, 514

Domestic abuse ...... 531

Domestic travel expenses ...... 59

Domicile test ...... 68

Dominant purpose

share transfer, discretionary trust to SMSF ...... 645, 646

Dominant use

agricultural land ...... 454, 457–460

“Double death”

deceased estates ...... 113, 520, 521

Double tax agreements

Australia–Germany ...... 464, 465

Australia–NZ ...... 464, 465

Australia–Portugal ...... 489

Australia–UK ...... 463

Australia–Ukraine ...... 298

Commonwealth’s power to implement ...... 465, 466

non-discrimination articles, foreign land tax surcharges ...... 463–467

superannuation death benefits ...... 641

Dutiable property

agricultural land in Australia ...... 456, 457

transfer, deceased estates ...... 118–121

Duty exemptions

primary production ...... 456, 457, 459

Duty of care

tax agents ...... 572

Dwelling

definition ...... 93, 94

right to occupy ...... 113, 434, 520

E

Economic Reform Roundtable ...... 294

Education — see Tax education

Education and training

deductions ...... 490, 493

Education directions

SMSFs ...... 227, 228

Electric car discount ...... 365, 397, 620

Electronic lodgment

taxable payments reporting system data ...... 490

Embedded royalties ...... 258, 263, 265

Employee share scheme discounts

reportable fringe benefit amount ...... 198

Employees

car benefits, FBT ...... 11–14, 196, 566

definition of “employee” ...... 110, 111, 158, 566

independent contractor or employee ...... 175

living-away-from-home allowance ...... 564, 565

meal expenses, truck drivers ...... 567, 568, 613

not-for-profit organisations, exemptions ...... 200, 201

termination, genuine redundancy ...... 495, 496

Employer obligations

not-for-profit organisations ...... 194–203

Payday Super requirements ...... 295, 398, 399, 593, 594

Employment

definition of “employee” ...... 110, 111, 158, 566

evidence of ...... 12–14

independent contractor or employee ...... 175, 199

termination, genuine redundancy ...... 495, 496

Employment agency provisions

contractors ...... 225, 296

Employment benefits

not-for-profit organisations ...... 194–203

Employment termination payment

or genuine redundancy ...... 495, 496

Employment test

personal services business ...... 177

Enduring power of attorney

foreign jurisdictions ...... 46–48

SMSF trustees, loss of capacity ...... 133

Entertainment benefits

not-for-profit organisations ...... 196, 197

Entertainment facility leasing benefits

not-for-profit organisations ...... 195, 196

Environmental conservation

carbon farming ...... 401–411

Equity

tax and superannuation systems, restitution ...... 137–141

Errors — see also Mistakes

acceptable margin, market value of shares ...... 623

salary packaging ...... 197

tax and superannuation systems, restitution ...... 137–141

tax professionals ...... 2

Estate planning — see Succession and estate planning

Evasion

or fraud, Commissioner’s opinion ...... 497

residency, amended assessments ...... 8, 9, 67–69

Evidence

characterisation of transactions ...... 20

dealings involving related parties ...... 498

employment contract ...... 12–14

legal professional privilege ...... 447

market value of shares ...... 367, 368, 625, 626

meal expenses, truck drivers ...... 567, 568, 613

tax dispute litigation ...... 269, 270, 274, 276

uniform evidence law ...... 446

Executors of deceased estates

administration without probate ...... 577–582

meaning of “executor” ...... 581

remuneration ...... 517

Expert evidence

market value of shares ...... 367, 368, 625, 626

F

Fair-dealing rule

trustee purchase of beneficial interest ...... 119

Fairness

ATO Vulnerability Framework ...... 530

tax and superannuation systems, restitution ...... 137–141

False and misleading statements

tax shortfall penalties ...... 21, 435

Family assistance payments ...... 198

reportable fringe benefit amount ...... 198

Family disputes

business structure failures ...... 635

Family farms

duty exemptions ...... 456, 457

equity partnerships

– ageing population ...... 326

– Australian agriculture ...... 326–331

– Canadian pension funds ...... 332

– equity capital to fund growth ...... 331–334

– examples ...... 334, 335

– financing ...... 329, 330

– succession ...... 330, 331

restructuring as corporations ...... 238–254

– CGT concessions ...... 243–245, 249

– dividends ...... 240

– farm management deposits ...... 240

– GST, trading stock transfer ...... 251

– private company operation ...... 239, 240

– rent, farm land held in personal names ...... 240

– roll-over relief, transfer of assets to wholly owned company ...... 249–251

– salary and wages ...... 240

– shareholder loans ...... 240

– small business restructure roll-over ...... 241–245

– state duties ...... 253, 254

– tax concessions ...... 239, 244

– trade debtors/bad debts ...... 251, 252

– unpaid present entitlements ...... 252, 253

transfers between family members ...... 457

Family groups

discretionary trust changes ...... 616

Family law

definition of “property” ...... 210

property settlement ...... 210–212

Family provision claims

superannuation death benefits ...... 642, 643, 649

Family trust distribution tax

distributions outside “family groups” ...... 295

non-deductibility of interest ...... 161, 162

tax professionals, risks ...... 2

The Tax Institute advocacy ...... 292, 360

Family trust elections

deceased estates ...... 527

non-widely held trusts ...... 536

Family trusts — see Discretionary trusts

Farm equity partnerships ...... 326–331

ageing population ...... 326

Australian agriculture ...... 326–331

Canadian pension funds ...... 332

equity capital to fund growth ...... 331–334

examples ...... 334, 335

financing ...... 329, 330

succession ...... 330, 331

Farm management deposits ...... 240, 330

Farm properties

sale, mere realisation ...... 567

Farming — see Family farms

Federal Budget 2008–09 ...... 397

Federal Budget 2016–17 ...... 490, 493

Federal Budget 2020–21 ...... 490, 493

corporate tax residency ...... 191, 490, 492

training deductions ...... 562

Federal Budget 2021–22 ...... 490, 493

Federal Budget 2022–23 ...... 490, 493

Federal Budget 2023–24 ...... 398, 490, 492

Federal Budget 2024–25 ...... 490, 492, 561, 620

Federal Budget 2025–26 ...... 296, 492

Federal Budget 2026–27 ...... 296, 558, 559, 561, 564

$1,000 instant tax deduction ...... 620

announced but unenacted measures ...... 492, 562, 617

capital gains tax ...... 619

discretionary trusts, 30% minimum tax on income ...... 616, 619, 620, 647

electric car discount ...... 620

foreign purchases of established dwellings ...... 620

foreign resident CGT regime ...... 620

global anti-base erosion rules ...... 620

instant asset write-off ...... 620

Medicare levy low-income thresholds ...... 620

negative gearing ...... 614, 616, 619

property tax ...... 562

R&D tax incentives ...... 620

tax reform ...... 490–492, 558, 559

venture capital tax incentives ...... 620

Working Australians Tax Offset ...... 616, 620

Federal election 2025 ...... 294

Financial abuse

company directorships ...... 534, 535

Financial accommodation

unpaid present entitlements, Div 7A ...... 73–75

Financial advice fees

superannuation funds ...... 7

Financial coercion ...... 531

Financial crime control

regulation of professional services ...... 444–448

First Nations

engagement with tax and superannuation systems ...... 531

First Nations taxpayers

Tax Ombudsman ...... 620

Fit and proper person

tax agent caution ...... 166–169

Fly in fly out work

Covid travel restrictions ...... 60, 61

Food and drinks

living-away-from-home allowance ...... 564, 565

not-for-profit organisations ...... 196

Foreign currency gains and losses provisions

Bitcoin, whether foreign currency ...... 127

Foreign-incorporated companies

corporate tax residency ...... 189–193

Foreign Investment Review Board ...... 450, 451

Foreign land tax surcharges

Commonwealth’s power to implement tax treaties ...... 465, 466

constitutional validity ...... 463–468

international law, potential violation ...... 467

non-discrimination articles in Australia’s tax treaties ...... 463, 464

rights to recover tax ...... 466

validity ...... 466

Foreign ownership

agricultural land in Australia ...... 329, 450, 451

residential premises ...... 620

Foreign resident beneficiaries

superannuation death benefits ...... 640, 641

surcharge ...... 381

testamentary trusts, estate planning ...... 204–206

Foreign residents

CGT, strengthening ...... 492, 564, 620

CGT withholding, death of Australian resident ...... 524

Foreign-sourced income

third-party data governance ...... 591

Foreign trust surcharge

testamentary discretionary trusts, foreign beneficiaries ...... 205

Forgiveness of debt

Div 7A liability after death ...... 469–471

Franked distributions

capital raising to fund ...... 227

non-widely held trusts ...... 536–539

Franking credits

qualified person rule ...... 536, 537, 539

Franking rules

non-widely held trusts ...... 536–539

Franking tax offset

entitlement to ...... 536, 537, 539

Fraud on a power doctrine ...... 211

Fraud or evasion

Commissioner’s opinion ...... 497

GST evasion ...... 113, 114

Fringe benefits tax

benefit identification and valuation ...... 395, 396

car parking benefits ...... 493, 621, 622

car parking threshold ...... 613

cents per kilometre ...... 564

definition of “employee” ...... 110, 111

disclosure ...... 396

discretionary trust, non-monetary benefits ...... 11–14

electric car discount ...... 365, 397, 620

exemptions and reductions ...... 396

“good tax” criteria ...... 394–397

India ...... 397, 398

living-away-from-home allowance ...... 564, 565

luxury motor vehicles ...... 566

New Zealand ...... 398

not-for-profit organisations

– directors and officeholders ...... 198, 199

– meal entertainment ...... 196, 197

– pooled cars ...... 196

– salary packaging ...... 197, 198

– salary sacrifice ...... 195, 196

reform recommendations ...... 158, 399

reportable fringe benefit amounts ...... 196, 198, 396, 399

United Kingdom ...... 398

work vehicles ...... 427

Fund-raising events

GST ...... 299, 300, 494, 495

G

General anti-avoidance provisions

CGT roll-overs ...... 113

personal services businesses ...... 365, 366

property development, long-term construction contracts ...... 565

General deduction for interest

loans ...... 359

General interest charge

ATO debt concessional principles ...... 531, 532

ATO management ...... 489

changes from 1 July 2025 ...... 4, 5

non-deductibility ...... 161, 162, 295

remissions ...... 5, 489

– failure to lodge ...... 532–534

tax litigation ...... 271

Genesis block ...... 126

“Genuine availability”

rental property tax compliance ...... 430, 431

Genuine mistakes

family trust distribution tax ...... 2

tax and superannuation systems, restitution ...... 137–141

Genuine redundancy

nature of payment ...... 495, 496

Genuine restructure

safe harbour rule ...... 242, 312

Germany

Australia–Germany DTA ...... 464, 465

Gift-deductible entities

GST ...... 299, 300, 494, 495

Gifts

cy près doctrine ...... 387

gift-over clauses ...... 386

initial impossibility ...... 386

Gig economy

Uber driver payroll tax ...... 296

Giving funds

Australian charities

– new rules ...... 6

– support for ...... 494

Global anti-base erosion rules

Federal Budget 2026–27 ...... 620

Global value chains

profit shifting ...... 162

“Good tax”

FBT design criteria ...... 394–397

Goods and services tax

co-ownership, letting residential premises ...... 372

dog-breeding activities ...... 436

family farms, trading stock transfer ...... 251

fund-raising events ...... 299, 300, 494, 495

input tax credits time-barred ...... 435, 436

land development ...... 300, 301

record-keeping obligations ...... 62

reform recommendations ...... 159

refund arrangements ...... 113, 114

tax reform, need for ...... 57

Goodwill

farming businesses ...... 239, 253

Governance

business structure failures ...... 632, 633, 636

Government schools

GST, fund-raising events ...... 494, 495

Guarantees

loans, Div 7A ...... 228

Guardians of trusts

choice of ...... 376, 377

fiduciary powers ...... 377

trust deed issues ...... 377–379

H

Harmonisation

need for, definition of “employee” ...... 110, 111, 158

Higher Education Contribution Scheme debts ...... 81–85

Henry review ...... 57, 158, 363, 397

High income earners

Div 293 tax ...... 640

High net worth individuals

FBT avoidance ...... 394

High-risk arrangements

SMSF auditors ...... 38

tax uncertainty ...... 22–24

High wealth groups

asset transfers ...... 645–648

ATO compliance focus ...... 298, 299

Higher education — see Tax education

Higher Education Loan Program

death ...... 83

eligibility ...... 82

interest on debt ...... 83

overseas travel ...... 83, 84

proposed changes ...... 84

repayment schedule ...... 82

Holding period rule

non-widely held trusts ...... 536–539

Holiday rental properties

income and deductions, non-business ...... 366, 430, 431, 621

maximum net asset value test, whether included ...... 507, 508

Holistic tax reform ...... 56, 57

Home building company

nature of expenditure ...... 496, 497

Honest mistakes

family trust distribution tax ...... 2, 292, 295

Housing affordability

effects of 50% CGT discount ...... 363, 561

Federal Budget 2026–27 measures ...... 619

foreign land tax surcharges ...... 463

rental property tax compliance ...... 430

I

In connection with retirement ...... 313, 314

In respect of

definition ...... 11–14

Incapacity — see Capacity

Income “derived by” and “paid to” ...... 257, 260, 265

Income tax cuts

Federal Budget 2026–27, possible tax reform ...... 559, 561

Income tax withholding obligations

superannuation death benefits ...... 32

Independent contractors

employee/contractor relationship ...... 175, 199

personal services income ...... 173

India

FBT ...... 397, 398

Individual small shareholder exemption

non-widely held trusts ...... 537

Individuals

co-ownership, letting residential premises ...... 370–373

personal income tax, new tax cuts ...... 296

proposed $1,000 instant tax deduction ...... 295, 296

rental property income and deductions ...... 366, 621

small shareholder exemption ...... 537

tax reform recommendations ...... 159

tax residency ...... 67–69, 493

Inflation

effects of 50% CGT discount ...... 362

Informal contracts

related entities ...... 438–440, 497, 498

Informality principle

related entities ...... 438–440

Input tax credits

time-barred ...... 435, 436

Instant asset write-off

small and medium enterprises ...... 295

small businesses ...... 57, 161, 224, 225, 620

tax reform recommendations ...... 159

Instant tax deduction

work-related expenses ...... 295, 296, 490, 493

Institute of Public Accountants ...... 428, 429, 491, 559, 615

Insurance companies

third-party data governance ...... 586–591

Insurance payouts

death of policyholder ...... 528

Intangible assets

tax treatment ...... 256, 264

Integrity measures

capital raising, distributions funded by ...... 227

Intellectual property licensing ...... 257–259, 263

diverted profits tax ...... 261–263

royalty for right to use ...... 257, 259, 261, 264, 265

royalty withholding tax ...... 163, 164, 296

Intentional disregard

tax shortfall penalties ...... 21

Interdependency relationships

death benefit dependants ...... 32

Interest

Higher Education Loan Program debts ...... 83

Interest charges

non-deductibility ...... 4, 5, 359

“Interest in land”

deceased estates ...... 120

Intergenerational equity ...... 294, 616

Intergenerational report ...... 56

Intergenerational rural transfers ...... 457

Intergenerational wealth transfers

failed trust distributions ...... 321–323

joint tenancy asset ownership ...... 323, 324

SMSF disputes ...... 385

trust-to-trust distributions ...... 318, 319

trust vesting, avoiding ...... 319–321

International investments

third-party data governance ...... 589, 590

International tax

announced but unenacted measures ...... 492

FBT ...... 397, 398

royalty withholding tax or diverted profits tax ...... 296

International tax treaties — see Double tax agreements

Investment

effects of 50% CGT discount ...... 362, 363

farm equity partnerships ...... 326–335

Investment funds

third-party data governance ...... 586–591

J

Joint tenancy

asset ownership ...... 323, 324

co-ownership, letting residential premises ...... 370–373

K

Key person insurance

death of policyholder ...... 528

L

Land

farm subdivision, mere realisation ...... 567

Land consolidation

main residence CGT exemption, deceased estates ...... 93–95

Land development

GST liability ...... 300, 301

Land disposal

CGT commencement ...... 500–503

Land partition

co-ownership, letting residential premises ...... 372

Land subdivision

GST liability ...... 300, 301

mere realisation ...... 567

Land tax

absentee persons ...... 464

agricultural land ...... 455, 456

primary production exemptions ...... 456, 457

Land tax surcharge

foreign persons ...... 463–467

trusts, foreign beneficiaries ...... 205, 381

Land use

carbon farming ...... 401–411

Lawyers

regulation, anti-money laundering and counter-terrorism financing ...... 444–448

Leases

related party arrangements, SMSFs ...... 36

Legal personal representatives

access to tax information ...... 577

appointment ...... 516

CGT assets ...... 518

partnership estates ...... 526

residency ...... 524

role in estate administration ...... 517

sole trader estates ...... 526

trading stock elections ...... 525

trustee estates ...... 526

Legal professional privilege

crime–fraud exception ...... 447

description ...... 446, 447

limitations ...... 447

loan agreements ...... 115, 116

suspicious matter reports ...... 447, 448

transactional documents ...... 447

Legal representatives

tax dispute litigation ...... 275

Legal tender

whether Bitcoin is money ...... 125–127

Leisure facilities

income and deductions, non-business ...... 366, 430, 431, 621

Licences

intellectual property ...... 257–259, 263

Life estates ...... 520

Lifestyle assets

ATO focus, privately owned and wealthy groups ...... 298, 299

Limitation period

tax dispute litigation ...... 271

Listed securities

ATO valuation guidelines ...... 37

Litigation

tax disputes ...... 268–276

uncertain tax positions ...... 90

Livestock

forced disposal or death ...... 239

precluded assets ...... 246

transferring ...... 249, 250

Living-away-from-home allowance

fringe benefits tax ...... 564, 565

Loan agreements ...... 77, 78

legal professional privilege ...... 115, 116

Loan guarantees

Div 7A ...... 228

Loans

Australian farm sector ...... 329, 330

benchmark interest rate ...... 58

business structure failures ...... 631, 632

Div 7A

– deceased estates, liabilities ...... 469–471, 523

– payments or repayments ...... 161

general deduction for refinancing interest ...... 359

Higher Education Loan Program ...... 81–85

“in respect of” employment of directors ...... 13

related party — see Related party loans

tax time loans ...... 59

unpaid present entitlements, Div 7A ...... 53, 57, 73–79, 295

“Lock-out” rule

small businesses ...... 295

Long service leave fund

derivation of income ...... 115

Loss of capacity — see Capacity

Losses

carry back ...... 619

Low-income earners

Medicare levy reduction ...... 296, 620

Lump sum superannuation death benefits

paid to non-tax dependants ...... 639–643

– from deceased estate ...... 641–643

– from superannuation fund ...... 639–641

– pay as you go withholding ...... 640, 641

– taxation ...... 32, 639–643

Luxury motor vehicles

electric car discount ...... 620

FBT ...... 566

M

Main residence

maximum net asset value test, whether included ...... 507

Main residence CGT exemption

co-ownership, letting residential premises ...... 373

deceased estates ...... 519, 520, 524

– land consolidation ...... 94, 95

– multiple units ...... 93, 94

rental property tax compliance ...... 431, 621

right to occupy dwelling under a will ...... 434

“Mainly used to produce assessable income”

rental property tax compliance ...... 430, 431

Managed investment trusts

proposed amendments ...... 490

Market value

CGT assets

– acceptable margin of error ...... 623

– cost base of shares ...... 624, 625

– expert evidence ...... 367, 368, 625, 626

– profit/loss calculation ...... 625

definition

– ATO ...... 36, 626

– statutory meaning ...... 623

small business CGT concessions ...... 367, 368

– case outcomes ...... 511–513

– liabilities which reduce value ...... 509, 510

– maximum net asset value test ...... 367, 506–509

– obtaining valuations ...... 513, 514

– restructuring ...... 316

Marriage settlements

discretionary trusts ...... 210–212

Maximum net asset value test

small business CGT concessions

– bank accounts ...... 508, 510

– capital distributions ...... 510

– holiday homes ...... 507, 508

– included assets ...... 506–509

– main residence ...... 507

– personal use assets ...... 507

– related party debts ...... 508, 509

– superannuation ...... 507

– transaction costs ...... 509

– unpaid present entitlements ...... 509, 510

Meal entertainment benefits

not-for-profit organisations ...... 195–197

Meal expense deductions

reasonable amounts ...... 58, 59

truck drivers ...... 567, 568, 613

Medicare levy ...... 340, 341, 396, 517

lump sum death benefits ...... 639, 640

reduction, low-income earners ...... 296, 620

surcharge, reportable fringe benefit amount ...... 198

Member Spotlight

Annemarie Wilmore ...... 17

Eric Lay ...... 73

George Hodson ...... 236

Kim Reynolds ...... 124

Mental incapacity — see Capacity

Minimum tax rate

capital gains ...... 619

discretionary trust income ...... 619, 620, 647

Minors — see also Children

superannuation proceeds trusts ...... 341, 342

Mistakes — see also Errors

family trust distribution tax ...... 2, 292, 295

tax and superannuation systems, restitution ...... 137–141

tax practitioners ...... 156

Mobile phone benefits

not-for-profit organisations ...... 196

Money

Bitcoin, whether legal tender ...... 125–127

Money laundering and counter-terrorism financing

regulation of professional services ...... 444–448

Motor vehicles

FBT

– ATO focus ...... 427

– car parking ...... 493, 621, 622

– cents per kilometre ...... 564

– electric car discount ...... 365, 397, 620

– luxury motor vehicles ...... 566

– non-monetary benefits ...... 11–14

– not-for-profit organisations ...... 196

– reforms ...... 395, 396

Multinational enterprises

country-by-country rules ...... 163

engagement with ATO ...... 90, 91

royalties, mischaracterised or undervalued ...... 493

N

Nature Repair Market ...... 404

Negative gearing ...... 363

Federal Budget 2026–27

– announcement ...... 614, 616, 619

– possible tax reform ...... 559, 561, 562

New South Wales

Biodiversity Offsets Scheme ...... 401, 404–407

land tax legislation and revenue rulings ...... 455, 456

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 452

superannuation death benefits, notional estate rules ...... 28, 643, 650

New Zealand

Australia–NZ DTA ...... 464, 465

FBT ...... 398

powers of attorney, foreign jurisdictions ...... 46

Non-arm’s length expenditure

SMSFs ...... 35, 36

– ATO position ...... 147, 148

– lower than arm’s length loss ...... 146

– nil expenses ...... 146, 147

– non-arm’s length income ...... 344–347

Non-arm’s length income

definition ...... 35

SMSFs

– background ...... 43, 44

– disproportionate tax ...... 43–45

– fixed and non-fixed trust entitlements ...... 97–99

– legislative overview ...... 44

– non-arm’s length expenditure ...... 344–347

– private company dividends ...... 97, 98

– trustee remuneration ...... 346

Non-discrimination articles

Australian tax treaties, foreign land tax surcharges ...... 463–467

Non-resident beneficiaries

deceased estates ...... 519, 523–525

testamentary trusts, estate planning ...... 204–206

Non-widely held trusts

acquisition, holding and disposal of shares ...... 537

“at risk” requirement ...... 536, 537

ATO, previous guidance ...... 537, 538

franking rules ...... 536–539

holding period rule ...... 536–539

individual small shareholder exemption ...... 537

qualification period ...... 536–539

qualified person rule ...... 536, 539

related payments rule ...... 537

unborn/unincorporated beneficiaries ...... 538, 539

Northern Territory

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 453

Not-for-profit organisations

concessions ...... 195, 196

contractors ...... 199, 200

directors and officeholders ...... 198, 199

employer concessions ...... 194–203

FBT ...... 194, 195

– directors and officeholders ...... 198, 199

– meal entertainment ...... 196, 197

– mobile phone benefits ...... 196

– pooled cars ...... 196

– salary packaging ...... 197, 198

– salary sacrifice ...... 195, 196

new giving fund rules ...... 6

Payday Super ...... 201, 202

payroll tax exemptions ...... 200, 201

salary packaging ...... 197, 198

salary sacrifice arrangements ...... 195, 196

superannuation guarantee charge ...... 201, 202

Notice of assessment

deceased estates ...... 118–121

Notional estate rules

superannuation death benefits ...... 28, 643, 650

O

Obituary

Kevin Burges ...... 473

Objections

asset betterment assessments ...... 228, 229

challenging private rulings ...... 89, 90

extension of time to lodge ...... 164

preserving right to ...... 78

tax litigation ...... 273

OECD/G20 Inclusive Framework

base erosion and profit shifting ...... 620

Onus of proof

default assessments ...... 301, 302, 427

obtaining a tax benefit ...... 261, 262, 265

Ordinary income tax

co-ownership, letting residential premises ...... 370, 371

Outsourcing

third-party data governance ...... 586–591

Overseas employment

tax residency ...... 8, 9, 67–69

Overseas resident beneficiaries

testamentary trusts, estate planning ...... 204–206

Overseas travel

Higher Education Loan Program debts ...... 83, 84

Overtime meal allowances

expenses, reasonable amounts ...... 58, 59

P

Pacific Australia Labour Mobility scheme

residency ...... 68, 69

Pacific Labour Scheme

residency ...... 69

Pareto principle ...... 318

Part IVA

intra-group asset transfers ...... 645–648

proposed updates ...... 490, 492

Partition of land

co-ownership, residential premises ...... 372

Partnerships

deceased estates ...... 526

letting residential premises ...... 370, 371

trading stock election ...... 249

Pay as you go withholding

definition of “employee” ...... 110, 111

financial advice fees ...... 7

lump sum death benefits ...... 640, 641

Payday Super

employer requirements ...... 295, 398, 399

not-for-profit organisations ...... 201, 202

SMSFs ...... 593, 594

Payroll tax

contractor provisions ...... 225, 296

definition of “employee” ...... 110, 111

exemptions, not-for-profit organisations ...... 200, 201

Uber drivers ...... 296

Penalties — see also Administrative penalties

client taxation records ...... 62

royalties, mischaracterised or undervalued ...... 490, 493

superannuation guarantee shortfalls ...... 202

tax dispute litigation ...... 270

tax shortfalls ...... 20, 21, 89, 91, 434, 435

unregistered tax agents ...... 58

Penalty assessments

asset betterment ...... 228, 229

Penalty notices

directors ...... 534

Penalty remissions

failure to lodge, general interest charge ...... 532–534

Pension benefits

taxation ...... 32

Perpetuities

rule against ...... 318, 319

Personal income tax

new tax cuts ...... 296

Personal services businesses

alienation arrangements ...... 365, 366

business premises test ...... 177, 178

definition ...... 173, 174

determination ...... 178, 179

employment test ...... 177

results test ...... 174–176

unrelated clients test ...... 176, 177

Personal services income

alienation ...... 172, 179, 180, 365, 366

Commissioner’s guideline ...... 180–184

deductions ...... 179, 180

independent contractors ...... 173

meaning ...... 172, 173

Personal use assets

maximum net asset value test, whether included ...... 507–509

Philanthropy

new giving fund rules ...... 6

payroll tax exemptions ...... 200

support for Australian charities ...... 494

Pooled cars

not-for-profit organisations ...... 196

Portugal

Australia–Portugal DTA ...... 489

Power of attorney

foreign jurisdictions ...... 46–48

SMSF trustees, loss of capacity ...... 133

Practical compliance guidelines

ATO resources ...... 23, 24

Pre-CGT assets ...... 303–306

Precedent

tax dispute litigation ...... 275

Present entitlement

deceased estates ...... 517, 518

Presumption of regularity

related entities ...... 440, 441

Primary producers

carbon farming ...... 401–411

state taxes ...... 451–455

Primary production

carrying on a business ...... 452

definition ...... 452

“dominant use” ...... 454, 457–460

duty exemptions ...... 456, 457, 459

family farms, transfers between family members ...... 457

family farms restructuring as corporations ...... 238–254, 326

– CGT concessions ...... 243–245, 249

– dividends ...... 240

– farm management deposits ...... 240

– GST, trading stock transfer ...... 251

– private company operation ...... 239, 240

– rent, farm land held in personal names ...... 240

– roll-over relief, transfer of assets to wholly owned company ...... 249–251

– salary and wages ...... 240

– shareholder loans ...... 240

– small business restructure roll-over ...... 241–245

– state duties ...... 253, 254

– tax concessions ...... 239, 244

– trade debtors/bad debts ...... 251, 252

– unpaid present entitlements ...... 252, 253

land tax ...... 455, 456

land tax exemptions ...... 461

level of activity ...... 452–455

revenue rulings ...... 456, 457

state taxes ...... 451–455

thresholds for agricultural land ...... 450, 451

“used primarily” ...... 455

Principal purpose

obtaining a tax benefit ...... 263

Privacy

ATO Vulnerability Framework ...... 530

Private companies

Div 7A, loan guarantees ...... 228

family farm restructuring ...... 239, 240

SMSF investments in, non-arm’s length income ...... 97, 98

unpaid present entitlements, Div 7A ...... 53, 57, 73–79, 295

Private giving funds ...... 494

Private groups

asset transfers between ...... 645–648

Private health insurance rebate

reportable fringe benefit amount ...... 198

Private rulings

ATO, uncertain tax positions ...... 88–90

Private use of trading stock

goods taken from stock ...... 299

Privately owned groups

ATO compliance focus ...... 298, 299

Probate

deceased estates ...... 516

– without probate ...... 577–582

Procedure

tax dispute litigation ...... 274

Productivity Commission

draft recommendations ...... 113, 158

Pillar 1 interim report ...... 294

The Tax Institute submission to ...... 56, 158, 294

Professional development

tax practitioners ...... 156, 157

Professional negligence

tax agents ...... 571, 572

Professional services firms

allocation of profits ...... 184–186

regulation, money laundering and terrorism financing ...... 444–448

risk assessment ...... 172, 181–186

Profit shifting

large businesses ...... 162

Proper purpose rule

discretionary trust powers ...... 211

Property

definition of “family law” ...... 210

whether Bitcoin is money ...... 125

Property development

contrived arrangements ...... 433, 434

farm subdivision, mere realisation ...... 567

long-term construction contracts, ATO compliance approach ...... 565

Property settlements

discretionary trusts ...... 210–212

powers of court to vary trusts ...... 40, 41

Public benevolent institutions

salary packaging ...... 195

Public companies

consolidated entity disclosure ...... 191–193

definition of “public company” ...... 191

Public giving funds ...... 494

Public interest

tax agent registration termination ...... 7, 8

tax litigation ...... 272

Public rulings

interaction with private rulings ...... 89

Public Sector Superannuation Scheme ...... 68

Q

Qualification period

non-widely held trusts ...... 536–539

Qualified person rule

franking credits ...... 536, 537, 539

Queensland

foreign land tax surcharges ...... 463–466

land tax legislation and revenue rulings ...... 455, 456

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 452

R

Ralph report ...... 172, 180, 362

Rates of tax

corporate tax entities ...... 56

minimum rate ...... 619

R&D

tax incentives ...... 163, 620

Real property

ATO valuation guidelines ...... 37

Reasonable amounts

travel and overtime meal allowances ...... 59

Reasonable care

administrative penalties ...... 233

application of law ...... 232, 233

breach of duty ...... 231

lack of ...... 21

tax practitioners ...... 156, 231, 232

Reasonably arguable positions

tax shortfall penalties ...... 21

tax uncertainty ...... 21, 22

Recklessness

tax shortfall penalties ...... 21

Record-keeping

client records ...... 62–66

failure to keep records ...... 114

rental property tax compliance ...... 431

trustees, loss of capacity ...... 134, 136

Records

concept of ...... 63, 64

Recreational entertainment benefits

not-for-profit organisations ...... 195–197

Red Tape Reduction Review ...... 294, 295

Redundancy

genuine, nature of payment ...... 495, 496

Refinancing

deductibility of interest ...... 359

Registration

SMSF auditors ...... 38

tax agents ...... 58

– caution ...... 166–169, 229, 230

– termination ...... 7, 8, 163

– unregistered, no fee recovery ...... 570, 571

Regularity

presumption of, related entities ...... 440, 441

Related entities

informal contracts ...... 497, 498

informality principle ...... 438–440

presumption of regularity ...... 440, 441

Related party lease arrangements

SMSFs, business real property ...... 36

Related party loans

debt forgiveness ...... 645–648

maximum net asset value test, whether included ...... 508, 509

Related payments rule

non-widely held trusts ...... 537

Remissions

general interest charge ...... 5, 489

– failure to lodge ...... 532–534

Remuneration

SMSF trustees ...... 346

Rent

farm land held in personal names ...... 240

Rental properties

carrying on a business of letting, co-ownership ...... 371

income and deductions, non-business ...... 366, 621

tax compliance ...... 430, 431

Reportable fringe benefit amounts ...... 196, 198, 396, 399

Reportable tax positions

risk rating ...... 227

tax uncertainty ...... 22, 23

Reporting obligations

country-by-country, exemptions ...... 59

taxable payments reporting system ...... 490, 493

trust beneficiary tax file numbers ...... 365

Research and development tax incentive

tax agent registration, termination ...... 163

Residency — see also Corporate tax residency

amended assessments, evasion ...... 8, 9, 67–69

Covid travel restrictions ...... 60, 61

deceased estates ...... 523–525

definition ...... 190

individuals ...... 67–69

SMSF requirements ...... 493

Residency tests

individuals ...... 67–69

Residential premises

co-ownership, letting by individuals ...... 370–373

foreign purchases ...... 620

negative gearing changes ...... 614, 619

tax incentives ...... 619

Resides test ...... 67, 68

Restitutionary relief

tax and superannuation systems ...... 137–141

Restructuring businesses — see also Business structures

discretionary trusts, roll-over relief ...... 620

family farms — see Family farms

professional services firms ...... 184

small business CGT concessions ...... 308–317

– 15-year exemption ...... 313

– future access to ...... 316

– genuine restructure ...... 312

– in connection with retirement ...... 313, 314

– market value ...... 316

– reasons against using ...... 312

– retirement exemption ...... 315

– roll-over or sale ...... 309, 310

– summary of concessions ...... 310

– superannuation contribution requirement ...... 312

– trading stock ...... 312

Results test

personal services business ...... 174–176

Retention of profits arrangements

personal services businesses ...... 365, 366

Retirement

in connection with ...... 313, 314

Retirement exemption

small business CGT concessions ...... 243–245

– restructuring ...... 310, 315

Retrospective legislation

Australian tax treaties ...... 463

tax uncertainty ...... 225

Revenue rulings

primary production ...... 456, 457

Risk assessment

Div 7A, loan guarantees ...... 228

professional services firms ...... 172, 181–186

property development arrangements ...... 565

Risks

of audits ...... 87, 91

tax uncertainty ...... 20, 21, 87, 88

Roll-over relief

business restructures ...... 310–313

– discretionary trusts ...... 620

family farms

– small business restructures ...... 241–243

– transfer of assets to wholly owned company ...... 249–251

Royalties

embedded ...... 258, 263, 265

intellectual property, right to use ...... 257, 259, 261, 264, 265, 296

mischaracterised or undervalued ...... 490, 492

Royalty withholding tax

intellectual property ...... 163, 164, 256–261, 265, 296

Rule against perpetuities ...... 318, 319

Rural land — see Agricultural land

S

Safe harbour rule

genuine restructure ...... 242, 312

Salary or wages

family farms ...... 240

personal services income ...... 173, 179

Salary packaging

FBT ...... 396

not-for-profit organisations ...... 197, 198

Salary sacrifice arrangements

not-for-profit organisations ...... 195, 196

Sale of land

farm subdivision, mere realisation ...... 567

Sanctions

tax agent caution ...... 166–169, 229, 230

tax agents ...... 58

Scams

ATO warning ...... 6, 7

Scheme

definition ...... 44

Seasonal Worker Program

residency ...... 68

Self-dealing rule

trust property ...... 119

Self-managed superannuation funds

assets, valuation ...... 36, 37

auditor compliance ...... 36, 38

balances above $3m

– compliance costs ...... 561

– revised changes to Div 296 tax ...... 413–415

BDBNs ...... 26–28, 30, 134, 135, 385, 386

contraventions, education directions for ...... 227, 228

estate planning ...... 26–33

illegal early access ...... 34, 35

non-arm’s length expenditure ...... 35, 36

– ATO position ...... 147, 148

– lower than arm’s length loss ...... 146

– nil expenses ...... 146, 147

non-arm’s length income

– background ...... 43, 44

– disproportionate tax ...... 43–45

– fixed and non-fixed entitlement ...... 97–99

– legislative overview ...... 44

– non-arm’s length expenditure ...... 344–347

– private company dividends ...... 97, 98

– staff discount policies ...... 345, 346

– trustee remuneration ...... 346

Payday Super requirements ...... 593, 594

pre-death withdrawals ...... 649–651

residency requirements ...... 490, 493

rule changes ...... 34–39, 207–209

share transfer from discretionary trust ...... 645–648

structural review after member’s death ...... 29

superannuation rule changes ...... 34–39, 207–209

trust deeds, death benefits ...... 385, 386

trustees

– loss of capacity ...... 129–136

– remuneration ...... 346

Serious Financial Crime Taskforce ...... 447

Service fees

deductibility ...... 497, 498

Share buy-back ...... 539

Share sale agreement

CGT market value ...... 367, 368

Share transfers

between private groups ...... 645–648

Shareholder loans

Div 7A, liability after death ...... 469–471

family farms ...... 240

Shares

non-widely held trusts

– acquisition, holding and disposal ...... 537

– “at risk” ...... 536

– holding period rule ...... 536

– individual small shareholder exemption ...... 537

– qualified person rule ...... 536

– related payments rule ...... 537

unauthorised sale ...... 495

Short-term rental properties

income and deductions, non-business ...... 366, 430, 431, 621

Shortfall interest charge ...... 434, 435

changes from 1 July 2025 ...... 4, 5

non-deductibility ...... 161, 162, 295

Shortfall penalties ...... 20, 21, 89, 91

Significant economic connection

corporate tax residency ...... 191

Simplified depreciation rules

small and medium enterprises ...... 161, 295

Single touch payroll

data sharing ...... 490, 493

FBT recommendations ...... 398, 399

reportable fringe benefit amounts ...... 198

Small and medium enterprises

instant asset write-off ...... 295

Small business 50% reduction

business restructuring ...... 310

co-ownership, letting residential premises ...... 373

Select Committee inquiry ...... 362, 363

Small business CGT concessions

biodiversity credits, sale ...... 407

business restructuring

– 15-year exemption ...... 313

– future access to ...... 316

– genuine restructure ...... 312

– in connection with retirement ...... 313, 314

– market value ...... 316

– reasons against using ...... 312

– retirement exemption ...... 315

– roll-over or sale ...... 309, 310

– summary of concessions ...... 310

– superannuation contribution requirement ...... 312

– trading stock ...... 312

family farms ...... 243–249

market value ...... 510–513

– case outcomes ...... 511–513

– liabilities which reduce ...... 509, 510

– maximum net asset value test ...... 367, 506–509

– obtaining a valuation ...... 513, 514

– unpaid present entitlements ...... 509, 510

– valuers ...... 513, 514

Small business instant asset write-off

amendments ...... 161

extension ...... 295, 620

tax reform, need for ...... 57, 159

tax uncertainty ...... 224, 225

Small business roll-overs — see Roll-over relief

Small Business Super Clearing House

closure ...... 202

Small businesses

Div 7A proposed amendments ...... 493

simplified depreciation rules ...... 161, 295

tax reform recommendations ...... 159

SMSFs — see Self-managed superannuation funds

Software royalties ...... 264

Sole trader businesses

deceased estates ...... 526

South Australia

land tax legislation and revenue rulings ...... 455, 456

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 453

Spouses

death benefit dependants ...... 32

– revised changes, Div 296 tax ...... 414, 415

trust beneficiaries ...... 381

Stamp duty

deceased estates ...... 118–121

Start-up companies

loss carry back ...... 619

Statutory long service leave fund

derivation of income ...... 115

Stay applications

tax agent registration termination ...... 7, 8, 489

Step-children

trust beneficiaries ...... 381

Streaming income

trust deeds ...... 383

Student loans

Higher Education Contribution Scheme debts ...... 81–85

Sub-trust arrangements

unpaid present entitlements, Div 7A ...... 78

Subcontractors

long service leave benefit ...... 115

Subdivision of land

land development, GST ...... 300, 301

Subleases

disposal, CGT issues ...... 503

Succession and estate planning — see also Deceased estates

biodiversity agreements and credits ...... 407

business structure failures ...... 635

family farms ...... 238, 241, 243, 244, 250

– equity partnerships ...... 330, 331

– transfers between family members ...... 457

intergenerational wealth transfer

– failed trust distributions ...... 321–323

– joint tenancy asset ownership ...... 323, 324

– SMSF disputes ...... 385

– trust-to-trust distributions ...... 318, 319

– trust vesting, avoiding ...... 319–321

marital property ...... 210–212

notional estate rules ...... 28

powers of attorney, foreign jurisdictions ...... 46–48

SMSFs

– intergenerational wealth transfer ...... 385

– pre-death withdrawals ...... 649–651

– trustee loss of capacity ...... 134, 135

specifying trust purpose ...... 210

superannuation issues ...... 26–33

– BDBNs ...... 26–28, 30, 134, 135, 385, 386

– Div 296 tax ...... 414, 415

testamentary discretionary trusts, foreign beneficiaries ...... 204–206

trust deeds, guardians and appointors ...... 378, 379

Superannuation — see also Self-managed superannuation funds

balances above $3m

– 15% tax ...... 34–39, 207–209

– changes to Div 296 tax ...... 295, 413–415

BDBNs ...... 26–28, 30, 134, 135, 385, 386

better targeted superannuation concessions

– $10m higher tax threshold ...... 279

– calculating earnings ...... 278

– calculation of tax ...... 278

– future realised capital gains ...... 280

– indexing thresholds ...... 278

– timing ...... 280

– unrealised gains ...... 295

– valuation evidence ...... 280

contractors ...... 199, 200

death, liability for Div 296 tax ...... 414, 415

Federal Budget 2026–27, possible tax reform ...... 561

illegal early access ...... 34, 35

maximum net asset value test, whether included ...... 507

non-arm’s length income definition ...... 35

Payday Super

– employer requirements ...... 295

– not-for-profit organisations ...... 201, 202

reform recommendations ...... 159

restitution, overpaid contributions ...... 137–139

small business CGT concessions ...... 310, 311

– retirement exemption ...... 312

SMSFs

– residency requirements for ...... 493

– rule changes ...... 34–39, 207–209

succession and estate planning ...... 26–33

trustees, loss of capacity ...... 134, 135

unjust enrichment ...... 140, 141

unrealised gains ...... 278, 292, 295

Superannuation contributions

CGT concession stakeholders ...... 315

farm management deposits ...... 240

Superannuation death benefits

death bed withdrawals ...... 31

dependants, definition ...... 32, 638, 639

disputes ...... 385, 386

estate planning ...... 26–33

family provision claims ...... 642, 643, 649

foreign resident beneficiaries ...... 640, 641

income tax withholding ...... 32

lump sums paid to non-tax dependants

– from deceased estate ...... 641–643

– from superannuation fund ...... 639–641

– pay as you go withholding ...... 640, 641

– taxation ...... 32, 639–643

notional estate rules ...... 28, 643, 650

pre-death withdrawals ...... 649–651

revised changes, Div 296 tax ...... 414, 415

superannuation proceeds trusts ...... 340

Superannuation funds

compliance costs ...... 561

financial advice fees ...... 7

third-party data governance ...... 586–591

Superannuation guarantee

definition of “employee” ...... 110, 111

Payday Super requirements ...... 593, 594

Superannuation guarantee charge

not-for-profit organisations ...... 201, 202

Superannuation proceeds trusts

death benefits ...... 340

“death tax” ...... 340

“look-through” tax treatment ...... 340, 341

outside terms of a will ...... 342

sole minor beneficiary ...... 341, 342

Superannuation test ...... 68

SuperStream

not-for-profit organisations ...... 202

Payday Super requirements ...... 593, 594

Suspicious matter reports ...... 447, 448

T

Tasmania

land tax legislation and revenue rulings ...... 455, 456

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 453

Tax administration

restitution for errors ...... 137–141

taxable payments reporting system data ...... 493

Tax advisers

assisting clients with tax uncertainty ...... 19–24, 87–92

role in tax governance ...... 87, 88

Tax agent registration

caution to fit and proper person ...... 166–169, 229, 230

sanctions rules ...... 58

termination ...... 163

– stay of decisions ...... 7, 8

unregistered, no fee recovery ...... 570, 571

Tax agents

lack of disclosure by clients ...... 229

professional negligence ...... 571, 572

record-keeping obligations ...... 62–66

sanctions and registration ...... 58, 166–169, 229, 230

state taxes ...... 572, 573

unregistered, no fee recovery ...... 570, 571

Tax avoidance

Commissioner’s opinion, fraud or evasion ...... 497

share transfer, discretionary trust to SMSF ...... 645–648

Tax benefit

obtaining, onus of proof ...... 261, 262

personal services businesses ...... 365, 366

Pt IVA schemes ...... 261–263, 265

Tax compliance

ATO resources ...... 23, 24

large businesses ...... 162, 163

long-term construction contracts ...... 565

reducing red tape ...... 227, 294, 295

rental properties ...... 366, 430, 431, 621

Tax concessions — see also Small business CGT concessions

not-for-profit organisations ...... 195, 196

Tax debts

departure prohibition orders ...... 366, 367

Tax disputes

litigation

– alternative dispute resolution ...... 271, 272

– appeals ...... 274–276

– confidentiality ...... 274

– evidence ...... 269, 270, 274, 276

– general interest charge ...... 271

– legal costs ...... 270, 276

– legal representatives ...... 275

– penalties ...... 270

– precedent ...... 275

– procedure ...... 274

– timing issues ...... 271, 274

Tax education

ATL001 CTA1 Foundations Dux Award

– Jacob Pantlin ...... 504

ATL002 CommLaw1 Dux Award, study period 1, 2025

– Paul Iaconis ...... 627

ATL004 CTA2B Advanced Dux Award

– Ryan Attard ...... 307

ATL007 Advanced Superannuation Dux Award

– Michelle Hunt ...... 374

ATL008 Tax for Trusts Dux Award

– James Dawson ...... 443

ATL009 Corporate Tax Dux Award, study period 2, 2024

– Clara Tio ...... 15

ATL009 Corporate Tax Dux Award, study period 3, 2024

– Sherry Cummins ...... 70

CPD events ...... 156, 157

CTA1 and CTA2A Dux Awards

– Lloyd Miller ...... 170

CTA1 Foundations Dux Award, study period 3, 2024

– Emily Greer ...... 122

CTA2A Advanced Dux Award, study period 1, 2025

– Patsiri Boonprasop ...... 574

CTA2B Advanced, Tax for Trusts and CTA3 Advisory Dux Awards

– Carrie Tan ...... 234

Tax evasion

GST ...... 113, 114

residency, amended assessments ...... 8, 9, 67–69

Tax file numbers

closely held trusts ...... 564

deceased estates ...... 517

not provided ...... 640, 641

trust beneficiaries ...... 365

Tax governance ...... 87, 88

third-party data ...... 586–591

Tax incentives

R&D ...... 163, 620

residential premises ...... 619

venture capital ...... 620

Tax liabilities

ATO ...... 530–535

deceased taxpayers ...... 578–580

departure prohibition orders ...... 366, 367

general interest charge ...... 271

self-assessment ...... 4, 5

vulnerable persons ...... 17

Tax offsets

lump sum superannuation benefits ...... 639

start-up companies ...... 619

Working Australians tax offset ...... 616, 620

Tax Ombudsman

First Nations taxpayers ...... 620

general interest charge, ATO management ...... 489

recommendations ...... 531

work plan ...... 58

Tax practitioners

artificial intelligence information sheet ...... 565, 566

ATO scam warning ...... 6, 7

dealings involving related parties ...... 438, 440

family trust distribution tax, risks ...... 2

professional development ...... 156, 157

reasonable care ...... 156, 231–233

record-keeping obligations ...... 62–66

tax time loans ...... 59

upskilling ...... 156

Tax Practitioners Board

2026 compliance priorities ...... 367

appeal pending ...... 229, 230

Chair appointment ...... 557

client identification obligation ...... 6, 7

confidentiality orders ...... 1

information sheet ...... 63

– artificial intelligence usage ...... 565, 566

tax agent registration termination ...... 7, 8, 489

tax time loans ...... 59

Tax reform

Art of Tax Reform Summit ...... 294

effects of 50% CGT discount ...... 362, 363

family trust distribution tax ...... 2

FBT ...... 397

Federal Budget 2026–27 ...... 490–492, 558, 559, 561, 562

“good tax” design criteria ...... 394–397

need for ...... 56, 110, 558, 559, 561, 562, 616, 617

Productivity Commission recommendations ...... 113, 158

Roundtable discussions ...... 158

The Tax Institute recommendations ...... 158, 159, 292, 294, 490

Tax refunds

deceased estates, executors without probate ...... 577–579, 582

GST evasion ...... 113, 114

Tax residency — see also Corporate tax residency

amended assessments, evasion ...... 8, 9, 67–69

Covid travel restrictions ...... 60, 61

deceased estates ...... 523–525

individuals ...... 67–69, 493

tax reforms ...... 490

Tax returns

failure to keep records ...... 114

lodgment, deceased estates ...... 517

long service leave benefit ...... 115

third-party governance ...... 586

Tax risk management

third-party data governance ...... 586–591

Tax schemes

property development arrangements ...... 433, 434

tax shortfall penalties ...... 21

Tax shortfall penalties ...... 20, 21, 89, 91, 434, 435

Tax time loans

tax practitioners ...... 59

Tax treaties — see Double tax agreements

Tax uncertainty

amended assessments ...... 20

announced but unenacted measures ...... 617

assessing uncertainty ...... 21–24

ATO

– early engagement with ...... 90, 91

– private rulings ...... 88–90

causes ...... 224, 225

consequences ...... 562

Div 7A ...... 57, 490

factors giving rise to ...... 19, 20

Federal Budget 2026–27 ...... 614

high-risk arrangements ...... 22–24

large corporations ...... 162

litigation ...... 90

need for reform ...... 56, 57

reasonably arguable positions ...... 21, 22

reportable tax positions ...... 22, 23

retrospective legislation ...... 225

risks ...... 20, 21, 88, 89

superannuation balances above $3m, 15% tax ...... 207–209

tax adviser roles

– assisting clients ...... 19–24, 87–92

– tax governance ...... 87, 88

Taxable payments reporting system ...... 493

electronic lodgment ...... 490

Taxpayer alerts

tax uncertainty ...... 23

Technology royalties ...... 264

Tenants in common

co-ownership, letting residential premises ...... 370–373

Termination of employment

genuine redundancy ...... 495, 496

Terrorism financing

regulation of professional services ...... 444–448

Testamentary discretionary trusts

cross-border transactions ...... 204–206

foreign beneficiaries, estate planning ...... 204–206

Testamentary trusts

deceased estates ...... 118–121

The Tax Institute

advocacy ...... 222, 292, 360

Case for Change ...... 56, 111

Community Achievement Awards ...... 108, 109

CPD events ...... 157

CPD requirements ...... 156

family trust distribution tax ...... 292, 360

Federal Budget 2026–27 ...... 490, 491, 558, 559, 561, 562, 616, 617

Incoming Government Brief: June 2025 ...... 2, 56, 492

Institute of Public Accountants

– amalgamation update ...... 615

– proposal ...... 428, 429, 491, 559

local engagement ...... 223

member consultations ...... 428, 429

new governance structure ...... 3

professional development ...... 156, 157

submissions to

– Board of Taxation ...... 295

– NSW Legislative Council ...... 296

– Productivity Commission ...... 56, 158

Tax Academy ...... 293

tax reform

– need for ...... 558, 559, 561, 562

– recommendations ...... 158, 159, 292, 490, 491

technology upgrades ...... 223

The Tax Summit 2025 ...... 54, 55, 108, 109

volunteers ...... 222

Thin capitalisation

independent review ...... 433

Third-party data

tax governance ...... 586–591

Timing issues

better targeted superannuation concessions ...... 280

CGT commencement ...... 500–503

input tax credits time-barred ...... 435, 436

objections, extension of time to lodge ...... 164

tax dispute litigation ...... 271, 274, 276

tax uncertainty ...... 20

Total superannuation balance

above $3m

– major changes to Div 296 tax ...... 295

– new tax on earnings ...... 34–39, 207–209

– revised changes to Div 296 tax ...... 413–415

TPD Guide

ATO Governance over third-party data ...... 586–591

Trade debtors

family farm restructuring ...... 251, 252

Trading stock

deceased estates ...... 525

private use, value ...... 299

property development, long-term construction contracts ...... 565

transfer

– as part of business restructure ...... 245, 312

– disposal “outside the ordinary course of business” ...... 249

– election for reconstitution of partnerships ...... 249

– precluded assets ...... 246

– small business restructure roll-over ...... 241

Training — see Education and training

Transaction costs

small business CGT concessions ...... 509

Transactional documents

legal professional privilege ...... 447

Transfer duty

characterisation of transaction ...... 260

Transparency

ATO Vulnerability Framework ...... 530

large corporations ...... 162, 163

Travel expenses

reasonable amounts ...... 58, 59

Travel restrictions

Covid, residency ...... 60, 61

departure prohibition orders ...... 366, 367

Travelling overseas

Higher Education Loan Program debts ...... 83, 84

Truck drivers

meal expense deductions ...... 567, 568, 613

Trust beneficiaries

children and spouses ...... 381

death of ...... 526, 527

excluding or changing ...... 381

foreign residents ...... 381

income definitions ...... 381, 382

non-residents, estate planning ...... 204–206

tax file number reporting ...... 365

trustee issues ...... 380, 381

unadministered estates ...... 381

widows/widowers ...... 381

Trust deeds

administrative powers ...... 383

beneficiary and trustee issues ...... 380, 381

capital beneficiary clauses ...... 382, 383

charitable trusts ...... 386

default distribution clauses ...... 382, 383

drafting issues after execution ...... 387–391

– court approval for variation ...... 388–391

– judicial advice on interpretation ...... 388

– power of amendment ...... 387

– rectification ...... 387, 388

guardians and appointors

– capacity ...... 379

– non-existent/wrong clauses ...... 379

– succession and estate planning ...... 378, 379

power of amendment ...... 383, 384

preparation ...... 376–391

SMSF death benefits ...... 385, 386

streaming income ...... 383

Trust distributions

intergenerational wealth transfer

– failed distributions ...... 321–323

– trust-to-trust distributions ...... 318, 319

Trust income

definitions ...... 381, 382

Trust-to-trust distributions

intergenerational wealth transfer ...... 318, 319

Trust vesting

avoiding ...... 319–321

extending dates ...... 389, 390

Trustees

death of ...... 526, 527

non-widely held trusts ...... 536–539

obligations ...... 40

powers of court to vary trusts ...... 40, 41

SMSFs, structural review ...... 29

Trusts

administration systems ...... 365

appointors and guardians ...... 376–379

closely held, tax file number reporting ...... 564

corporate beneficiaries

– Div 7A loans ...... 73–75

– unpaid present entitlements, CGT ...... 143–145

deceased estates ...... 526

family trust distribution tax ...... 2

non-widely held, franking rules ...... 536–539

powers of court to vary ...... 40, 41

Turnover threshold

tax reform recommendations ...... 159

U

Uber drivers

payroll tax ...... 296

Ukraine

Australia–Ukraine DTA ...... 298

Unadministered estates ...... 578, 580

Unborn beneficiaries

non-widely held trusts ...... 538, 539

Uncertain tax positions — see Tax uncertainty

Uniform evidence law ...... 446

Unincorporated beneficiaries

non-widely held trusts ...... 538, 539

Unit trusts

ATO

– non-arm’s length income ...... 98, 99

– valuation guidelines ...... 37

United Kingdom

Australia–UK DTA ...... 463

FBT ...... 398

testamentary trust beneficiaries, estate planning ...... 204

United States

testamentary trust beneficiaries, estate planning ...... 204

Unlisted securities

ATO valuation guidelines ...... 37

Unpaid present entitlements

ATO position ...... 493

capital gains issues

– corporate beneficiaries ...... 143–145

– release, waiver or assignment ...... 143

– whether CGT assets ...... 143, 144

Commissioner’s appeal ...... 295

Div 7A loan issues ...... 53, 57, 73–79, 295

family farm restructuring ...... 252, 253

small business CGT concessions ...... 509, 510

Unpaid tax

departure prohibition orders ...... 366, 367

non-deductibility of interest ...... 161, 162

Unrealised gains

superannuation ...... 295, 414, 415, 561

superannuation earnings ...... 278, 292

Unrelated clients test

personal services business ...... 176–178

Used primarily

primary production businesses ...... 455

V

Valuation — see also Market value

SMSF assets ...... 36, 37

Venture capital

tax incentives ...... 620

Vesting dates

trusts ...... 318–320, 389, 390

Victoria

foreign land tax surcharges ...... 463–466

land tax legislation and revenue rulings ...... 455, 456

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 453

Voluntary disclosures

engagement with ATO ...... 91

Vulnerable persons ...... 530, 531

W

Wait and see rule ...... 318, 319, 322

Wash sale

share transfer, discretionary trust to SMSF ...... 646

Wealthy groups

ATO compliance focus ...... 298, 299

Western Australia

land tax legislation and revenue rulings ...... 455, 456

powers of attorney, foreign jurisdictions ...... 47, 48

primary production concessions ...... 458

primary production definition ...... 453

Widows/widowers

trust beneficiaries ...... 381

Wills

cy près doctrine ...... 387

estate administration ...... 516–518

gift-over clauses ...... 386, 387

life estates ...... 520

Pareto principle ...... 318

pre-death withdrawal strategies ...... 649–651

right to occupy dwelling ...... 113, 434, 520

stamp duty issues ...... 118–121

Windfall tax ...... 298

Withholding tax

death benefits

– income tax ...... 32

– lump sum, foreign residents ...... 640

PAYG

– definition of “employee” ...... 110, 111

– financial advice fees ...... 7

– foreign beneficiaries ...... 640

– lump sum death benefits ...... 640, 641

royalties, intellectual property ...... 163, 164, 257–261, 265, 296

Work in progress

deceased estates ...... 525

Work-related expenses

meal expenses, truck drivers ...... 567, 568, 613

proposed instant tax deduction ...... 295, 296, 490, 493

Work vehicles

FBT ...... 427

Working Australians tax offset ...... 616, 620

Z

Zone tax offset ...... 531

Legislation

A New Tax System (Goods and Services Tax) Act 1999 ...... 126, 127, 251

Pt IVC ...... 164

s 9-20 ...... 373

s 40-35 ...... 372

s 40-160 ...... 299, 494

s 40-165(1) ...... 299, 494

s 40-165(1)(c) ...... 299, 494

s 40-165(4) ...... 299, 494

s 72-70 ...... 626

s 93-5 ...... 435, 436

s 115-30 ...... 373

s 195-1 ...... 373

A New Tax System (Goods and Services Tax) (Frequency of Fund-raising Events) Determination 2026 ...... 495

A New Tax System (Tax Administration) Act 1999 ...... 583

A New Tax System (Tax Administration) Bill 1999 ...... 583, 584

A New Tax System (Tax Administration) Bill (No. 2) 2000 ...... 24

Acts Interpretation Act 1901

s 15AA ...... 501

Administration and Probate Act 1929 (ACT)

s 64 ...... 583

Administration and Probate Act 1969 (NT)

s 96 ...... 583

Administrative Appeals Tribunal Act 1975

s 41(2) ...... 7

Administrative Decisions (Judicial Review) Act 1977 ...... 5, 273

s 3(1) ...... 277

s 5(1) ...... 277

Sch 1 ...... 273

Administrative Review Tribunal Act 2024

s 19 ...... 276, 277

s 20(2) ...... 277

s 32(2) ...... 7

s 49 ...... 277

s 52 ...... 277

s 54 ...... 277

s 172 ...... 230, 306

s 174(1) ...... 277

s 174(2) ...... 277

Administrative Review Tribunal and Other Legislation Amendment Bill 2025 ...... 298

Administrative Review Tribunal Bill 2024 ...... 277

Anti-Money Laundering and Counter-Terrorism Financing Act 2006

s 6 ...... 444, 445

s 41 ...... 448

s 242 ...... 448

s 251 ...... 445

Anti-Money Laundering and Counter-Terrorism Financing Amendment Bill 2024 ...... 445

Australian Apprenticeship Support Loans Act 2014

s 47A ...... 85

Australian Charities and Not-for-profits Commission Act 2012 ...... 191

Australian Securities and Investments Commission Act 2001

s 19 ...... 448

Biodiversity Conservation Act 2016 (NSW) ...... 412

s 5.10 ...... 408

s 6.21(3) ...... 412

Code of Federal Regulations (US)

26 CFR (2025)

– § 301.7701-7 ...... 206

Commonwealth of Australia Constitution Act

s 51(ii) ...... 465

s 51(xxix) ...... 465

s 51(xxxi) ...... 465, 466

s 75(v) ...... 273

s 109 ...... 463–467

Competition and Consumer Act 2010 ...... 626

Construction Industry Long Service Leave Act 1983 (Vic) ...... 115

Conveyancing Act 1919 (NSW)

s 24 ...... 121

s 25 ...... 373

s 66G(1) ...... 324

Corporations Act 2001 ...... 180, 191, 209, 323, 500, 534

s 127(2) ...... 440

s 201D ...... 136

s 201F ...... 131

s 201F(2) ...... 130, 529

s 295(3A) ...... 191, 192

s 295(3A)(a) ...... 192

s 766B ...... 7

s 1070A(3)(a) ...... 325

Crimes Act 1958 (Vic) ...... 125

s 71 ...... 125

Criminal Code Act 1995 ...... 447

Disability Services Act 1986 ...... 31

s 8(1) ...... 33

Duties Act 1997 (NSW) ...... 118

Ch 4

– Pt 3 ...... 120

s 8 ...... 119

s 8(1)(a) ...... 118

s 8(1)(b) ...... 118

s 8(1)(b)(i) ...... 119, 120

s 8(1)(b)(iii) ...... 119–121

s 8(1)(b)(ix) ...... 118–120

s 147 ...... 120

s 158 ...... 120

s 158A ...... 120

s 159 ...... 120

s 274 ...... 457, 462

s 274(4A) ...... 462

Duties Act 1999 (ACT)

s 6 ...... 453, 457

s 230 ...... 457

Duties Act 2000 (Vic)

s 3(1) ...... 453, 458

s 56 ...... 457, 462

s 69AA ...... 457

s 69AA to 69AI ...... 462

s 69AI ...... 457

s 282A ...... 468

Duties Act 2001 (Qld)

s 96 to 107 ...... 457

s 246J ...... 468

s 688 ...... 468

Sch 6 ...... 452, 457

Duties Act 2001 (Tas)

s 3 ...... 453

s 30 ...... 457

s 30E ...... 457

s 93 ...... 457

s 225 ...... 388, 457, 462

s 226 ...... 457, 462

s 226(4) ...... 462

Duties Act 2008 (WA)

s 99 to 106 ...... 457

s 101A ...... 453

s 104 ...... 462

Duties (Intergenerational Rural Transfer Guidelines) Determination 2017 (No 1) (ACT)

s 5 ...... 462

Evidence Act 1995 ...... 274

s 140(1) ...... 439

s 140(2) ...... 439

Fair Work Act 2009 ...... 110

s 15AA ...... 111

s 15AA(1) ...... 111

s 15AA(2) ...... 111

Family Law Act 1975 ...... 30

s 4 ...... 210

s 79 ...... 210–212

s 79(1)(d) ...... 212

s 79(4) ...... 212

Family Trust Distribution Tax (Primary Liability) Act 1998 ...... 295

Federal Court of Australia Act 1976

s 20(2) ...... 277

s 21 ...... 273

s 24 ...... 274

s 37AG ...... 277

s 43(1) ...... 277

Federal Court Rules 2011

r 1.39 ...... 277

r 36.03(a) ...... 277

Finance Act 2005 (India) ...... 397

Foreign Acquisitions and Takeovers Act 1975 ...... 450

Fringe Benefits Tax Assessment Act 1986 ...... 180, 621

Pt XII ...... 14

s 8A ...... 399

s 31G ...... 564, 565

s 41 ...... 195, 197

s 57A ...... 195

s 58 ...... 396

s 58P ...... 197

s 58ZE ...... 396

s 59 ...... 396

s 65A ...... 396

s 132 ...... 66

s 136(1) ...... 11, 13, 198, 399, 566, 621

s 137(1) ...... 13

s 137(1)(a) ...... 13

s 137(1)(b) ...... 13

s 137(1)(c)(i) ...... 13

s 137(1)(d) ...... 13

s 138B ...... 14

Guardianship and Administration Act 1990 (WA) ...... 48

Pt 9 ...... 47

s 102 ...... 48

s 104 ...... 47, 48

s 104A ...... 47, 48

s 104A(2) ...... 47

s 105 ...... 48

Guardianship and Administration Act 2019 (Vic)

s 50 ...... 379

Higher Education Support Act 2003 ...... 81

Pt 4-2 ...... 81

s 3-1 ...... 81

s 36-10(2) ...... 85

s 87-1 ...... 81

s 96-1 ...... 81

s 137-20 ...... 83

s 140-5 ...... 85

s 148-3 ...... 85

s 154-18 ...... 83

Income Tax Act 1961 (India)

s 17(2) ...... 400

Income Tax Act 2007 (NZ)

s CX 2(1)(b)(ii) ...... 400

s RD 26(1) ...... 400

Income Tax Act 2007 (UK)

s 475 ...... 206

s 476 ...... 206

Income Tax Assessment (1936 Act) Regulation 2015

reg 14 ...... 471

Income Tax Assessment (1997 Act) Regulations 2021

reg 31-15.03(1) ...... 411

reg 31-15.08(1) ...... 411

reg 302-200.01 ...... 32

reg 302-200.02 ...... 32

Income Tax Assessment Act 1915

s 46 ...... 578

s 46A ...... 578

Income Tax Assessment Act 1922

s 61 ...... 578, 579

s 62 ...... 578

s 62(1) to (3) ...... 579

s 62(3A) to (3G) ...... 578

Income Tax Assessment Act 1927

s 24 ...... 583

Income Tax (Earnings and Pensions) Act 2003 (UK)

s 201 ...... 400

Income Tax Laws Amendment Bill (No. 2) 1981 ...... 648

Income Tax (Pay As You Earn) Regulations 2003 (UK)

reg 61A ...... 400

reg 61B ...... 400

reg 69A ...... 400

Income Tax Rates Act 1986 ...... 43

Income Tax (Transitional Provisions) Act 1997

Subdiv 40-BB ...... 496

s 296-1(3) ...... 414

s 328-180 ...... 295

s 328-181 ...... 254

Internal Revenue Code (US) ...... 204

26 IRC (1986)

– § 678 ...... 206

International Tax Agreements Act 1953 ...... 463

s 3(1) ...... 468

s 5 ...... 466

s 5(1) ...... 463–465

s 5(3) ...... 464–466

Interpretation Act 1987 (NSW)

s 21 ...... 454

ITAA36

Pt III

– Div 6 ...... 205, 518

– Div 6E ...... 392

– Div 7 ...... 225

– Div 7A ...... 53, 57, 58, 73–79, 143, 159, 161, 186, 225, 228, 239–241, 247, 251, 295, 320, 366, 461, 469–471, 490, 493, 506, 512, 516, 523, 528, 630, 631

– Div 8 ...... 225

Pt IIIA ...... 303

Pt IIIAA

– Div 1A ...... 536

Pt IVA ...... 20, 89, 113, 161, 172, 180, 181, 183–187, 250, 256, 257, 261–263, 265, 271, 275, 365, 366, 434, 490, 492, 510, 565, 645–648

Div 152 ...... 238

Subdiv EA ...... 74, 79

s 6(1) ...... 67, 191, 193, 258, 259, 471, 579, 582

s 21 ...... 407

s 21A ...... 407

s 23AH ...... 191

s 26(e) ...... 394, 395

s 44 ...... 240

s 47 ...... 248

s 95 ...... 382

s 95(1) ...... 524

s 95(2) ...... 206, 524

s 97 ...... 144, 383

s 97 to 99A ...... 204

s 97(1) ...... 381

s 98(3) ...... 206

s 99B ...... 204, 206, 524, 525

s 100A ...... 78, 79, 633

s 102AG ...... 341

s 102AG(2) ...... 341

s 102AG(2)(c)(v) ...... 341, 342

s 109C ...... 79

s 109C(4) ...... 251

s 109CA ...... 79

s 109D ...... 75, 79, 143, 469, 471, 523

s 109D(1) ...... 58, 75, 469

s 109D(3) ...... 74, 75, 79, 247

s 109D(3)(b) ...... 79

s 109D(3)(d) ...... 79

s 109E ...... 470, 471, 523

s 109E(5) ...... 58

s 109F ...... 75, 79, 469–471

s 109F(1) ...... 470

s 109F(1)(a) ...... 470

s 109F(8) ...... 470

s 109G(3) ...... 75, 470

s 109K ...... 254

s 109N ...... 228, 469, 471

s 109N(1)(b) ...... 58

s 109R ...... 79, 161

s 109RB ...... 471, 523

s 109S ...... 254

s 109T ...... 161

s 109U ...... 228

s 109U(1)(a) ...... 228

s 109U(1)(c) ...... 228

s 109UB ...... 73, 74

s 109W ...... 161

s 109W(3) ...... 161

s 109XA ...... 79

s 109XA(1) ...... 79

s 109XA(2) ...... 79

s 109XA(3) ...... 79

s 109XB ...... 58

s 109Y ...... 470

s 109ZD ...... 471

s 128B(2B) ...... 163, 164

s 160APHD ...... 539

s 160APHE ...... 539

s 160APHG(3) ...... 537–539

s 160APHG(4) ...... 537–539

s 160APHG(4)(a) ...... 538, 539

s 160APHG(4)(b) ...... 538

s 160APHJ ...... 539

s 160APHL ...... 536

s 160APHL(7) ...... 536

s 160APHL(10) ...... 536, 539

s 160APHM ...... 539

s 160APHN(2) ...... 539

s 160APHN(5) ...... 539

s 160APHO ...... 539

s 160APHT ...... 539

s 160APHT(1) ...... 539

s 160APHT(2) ...... 539

s 160APHU(1) ...... 539

s 160L ...... 306

s 160ZH(12) ...... 94

s 160ZH(13) ...... 94

s 160ZH(14) ...... 94

s 160ZZSC(1) ...... 624, 625

s 161 ...... 581

s 163 ...... 581

s 166 ...... 583

s 167 ...... 114

s 170 ...... 8

s 170(1) ...... 497

s 170(10AA) ...... 254

s 177A(5) ...... 646

s 177C(1)(bc) ...... 261–263

s 177C(1)(g) ...... 263

s 177C(2)(a) ...... 250

s 177CB ...... 265

s 177CB(2) ...... 645

s 177CB(3) ...... 261, 263

s 177CB(4)(a)(i) ...... 265

s 177D ...... 645–648

s 177D(2) ...... 645, 646

s 177D(2)(a) ...... 647

s 177E ...... 645–648

s 177E(1)(a)(i) ...... 645, 646

s 177E(1)(a)(ii) ...... 645, 646, 648

s 177F(1)(c) ...... 646

s 177F(3) ...... 645, 647, 648

s 177J ...... 163, 164

s 177J(1)(a) ...... 261

s 177J(2) ...... 261, 263

s 216 ...... 579, 580

s 217 ...... 579

s 220 ...... 579, 580

s 254 ...... 580

s 260 ...... 172, 180, 365

s 262A ...... 62

s 273 ...... 43, 97–99

s 273(2)(a) to (f) ...... 98

s 318 ...... 523

Sch 2F ...... 99

– s 272-60(1)(a) ...... 313

ITAA97 ...... 62

Pt 2-42 ...... 365

Pt 3-1 ...... 20, 143, 144, 303, 305

Pt 3-3 ...... 303

Pt 3-30 ...... 43

Div 31 ...... 401, 402, 404, 406

Div 40 ...... 246, 496

Div 43 ...... 366, 496, 621

Div 84 ...... 172

Div 84 to Div 87 ...... 172

Div 85 ...... 173, 179

Div 86 ...... 173, 179, 365

Div 87 ...... 173

Div 121 ...... 62

Div 122 ...... 249, 310, 312

Div 128 ...... 113, 205, 520–522

Div 149 ...... 304, 306

Div 152 ...... 241, 243–245, 249, 309–312, 367, 373, 407, 408, 506

Div 293 ...... 640

Div 296 ...... 278, 280, 561

Div 392 ...... 254

Div 615 ...... 310

Div 775 ...... 127

Div 900 ...... 568

Subdiv 30-B ...... 402

Subdiv 86-B ...... 180

Subdiv 115-C ...... 392, 524

Subdiv 118-B ...... 93, 95, 373

Subdiv 122-A ...... 238, 241, 245, 247, 249, 311, 312

Subdiv 122-B ...... 238, 245, 246, 312

Subdiv 124-M ...... 310

Subdiv 124-N ...... 244, 245, 310, 312

Subdiv 149-B ...... 305

Subdiv 152-A ...... 243, 309

Subdiv 152-B ...... 243, 244, 309, 310

Subdiv 152-C ...... 243, 244, 309, 310, 314

Subdiv 152-D ...... 243, 244, 309, 310, 315

Subdiv 152-E ...... 243, 244, 309, 310

Subdiv 207-B ...... 392

Subdiv 302-B ...... 33

Subdiv 302-C ...... 33

Subdiv 328-D ...... 246, 247

Subdiv 328-G ...... 238, 241–245, 249, 310–312

Subdiv 385-F ...... 239

Subdiv 385-G ...... 239

Subdiv 768-G ...... 191

Subdiv 815-E ...... 59

Subdiv 900-B ...... 58

Subdiv 900-E ...... 568

Subdiv 960-S ...... 623

s 4-5 ...... 85

s 5-5 ...... 579, 583

s 6-5 ...... 19, 20, 89, 404, 407, 412, 525

s 6-10 ...... 517

s 8-1 ...... 19, 89, 179, 345, 404, 407, 413, 431, 439, 441, 496

s 8-1(1) ...... 568

s 15-2 ...... 399

s 15-2(1) ...... 517

s 15-50 ...... 525

s 20-20(2) ...... 404

s 25-5 ...... 4, 180

s 25-5(1) ...... 4, 161

s 25-10 ...... 366, 621

s 25-35 ...... 254

s 25-95(3) ...... 525

s 26-5 ...... 4

s 26-5(1)(a) ...... 4

s 26-5(1A) ...... 161

s 26-31 ...... 366, 621

s 26-50 ...... 366, 430, 431, 621

s 26-50(1) ...... 431

s 26-50(3)(b)(ii) ...... 431

s 26-55 ...... 412

s 26-102 ...... 366, 621

s 30-248(3) ...... 412

s 30-248(4) ...... 412

s 30-249 ...... 412

s 31-5 ...... 402, 403

s 31-5(1) to (4) ...... 401

s 31-5(2)(b) ...... 406

s 31-5(5) ...... 401, 405

s 40-25 ...... 366, 529, 621

s 40-285 ...... 246, 529

s 40-295 ...... 529

s 40-300 ...... 529

s 40-340 ...... 245, 247, 251, 312

s 40-340(1) ...... 246, 247

s 40-340(2)(b) ...... 246

s 40-340(3) ...... 250

s 40-345 ...... 246

s 63-10 ...... 583

s 70-10 ...... 254

s 70-10(1)(b) ...... 246

s 70-30 ...... 626

s 70-80(1) ...... 529

s 70-80(3) ...... 529

s 70-90 ...... 245, 246, 251, 254, 311, 312

s 70-95 ...... 254

s 70-100 ...... 238, 245, 249–251, 254, 312

s 70-100(4) ...... 251, 254

s 70-105 ...... 525, 529

s 70-105(7) ...... 529

s 83-130 ...... 495

s 83-175 ...... 495

s 83-175(1) ...... 495

s 84-5 ...... 173, 187

s 85-5 ...... 187

s 85-10 ...... 187

s 85-10 to 85-25 ...... 180

s 85-15 ...... 187

s 85-20 ...... 187

s 85-25 ...... 187

s 85-30 ...... 187

s 85-35 ...... 187

s 86-5(2) ...... 179, 187

s 86-10 ...... 365

s 86-15 ...... 179

s 86-20 ...... 179

s 86-30 ...... 179

s 86-60 ...... 180

s 87-5 ...... 173

s 87-15 ...... 187

s 87-15(4) ...... 178

s 87-18(1) ...... 187

s 87-18(2) ...... 187

s 87-18(3) ...... 174, 187

s 87-18(4) ...... 187

s 87-20 ...... 178

s 87-20(1) ...... 187

s 87-20(1)(a) ...... 176

s 87-20(1)(b) ...... 176

s 87-25(1) ...... 187

s 87-25(2) ...... 187

s 87-25(2)(a)(i) ...... 177

s 87-25(3) ...... 187

s 87-30(1) ...... 187

s 87-30(2) ...... 187

s 87-60 ...... 187

s 87-65(1) ...... 187

s 103-10 ...... 412

s 104-5 ...... 503

s 104-10 ...... 304, 412, 501

s 104-10(5)(a) ...... 500–503

s 104-20 ...... 495

s 104-25 ...... 145, 529

s 104-35 ...... 145

s 104-35(2) ...... 412

s 104-35(3) ...... 412

s 104-47 ...... 403

s 104-47(1) ...... 402

s 104-47(2) ...... 402

s 104-47(4) ...... 406

s 104-47(6) ...... 402, 403, 406, 412

s 104-47(7) ...... 403

s 104-75(1) ...... 145

s 104-110 ...... 501

s 104-110(1) ...... 503

s 104-110(2) ...... 503

s 104-165 ...... 529

s 104-215 ...... 206

s 106-50 ...... 145

s 108-5 ...... 125, 127, 143, 254, 412, 514

s 108-5(1) ...... 95, 254

s 108-5(1)(a) ...... 412

s 108-5(1)(b) ...... 508

s 108-5(2) ...... 508

s 108-5(2)(a) ...... 95

s 108-7 ...... 325, 372

s 108-20(1) ...... 514

s 108-55 ...... 501, 503

s 108-55(2) ...... 502

s 108-55(2)(a) ...... 501, 502

s 109-5(2) ...... 503

s 110-25 ...... 252

s 110-25(2) ...... 145, 254, 406, 412

s 110-25(4) ...... 431

s 110-35 ...... 412

s 112-20 ...... 45

s 112-20(1)(a)(i) ...... 145

s 112-20(1)(a)(ii) ...... 145

s 112-20(3) ...... 252

s 112-25 ...... 94, 95

s 112-25(4) ...... 94, 95

s 115-10 ...... 529

s 115-25 ...... 529

s 115-25(3)(a) ...... 412

s 115-30 ...... 529

s 115-105 ...... 529

s 115-115(3) ...... 529

s 115-215 ...... 79

s 115-228 ...... 392

s 116-20(1) ...... 145, 412

s 116-20(1)(b) ...... 412

s 116-30 ...... 315, 626

s 116-30(1) ...... 145

s 116-30(2C) ...... 45

s 116-105 ...... 403, 404

s 118-20 ...... 144, 145, 407

s 118-20(1A) ...... 145

s 118-37 ...... 528

s 118-115 ...... 93, 95

s 118-120 ...... 95

s 118-120(5) ...... 95

s 118-120(6) ...... 95

s 118-130 ...... 95

s 118-145 ...... 431

s 118-190 ...... 431

s 118-192 ...... 431

s 118-195 ...... 93, 113, 434, 529

s 118-195(1) ...... 434

s 118-200 ...... 93, 434, 529

s 118-200(2) ...... 434

s 118-205 ...... 93

s 118-300 ...... 528

s 122-15 ...... 245

s 122-20 ...... 312

s 122-20(1) ...... 245

s 122-20(3) ...... 245

s 122-25(1) ...... 245, 246, 254

s 122-25(2) ...... 254

s 122-25(3) ...... 246

s 122-25(5) ...... 245

s 122-25(6) ...... 245

s 122-25(7) ...... 245

s 122-35 ...... 246

s 122-37 ...... 246

s 122-37(3) ...... 246

s 122-40(1) ...... 254

s 122-45 ...... 254

s 122-45(1) ...... 254

s 122-50 ...... 254

s 122-55 ...... 254

s 122-60 ...... 254

s 122-70 ...... 248

s 122-70(3) ...... 248

s 128-10 ...... 529

s 128-15 ...... 520, 522, 529

s 128-15(3) ...... 521

s 128-15(4) ...... 529

s 128-20 ...... 521

s 128-20(1)(d) ...... 518

s 128-50(1) ...... 373

s 128-50(2) ...... 373

s 128-50(3) ...... 373

s 149-15(4) ...... 305

s 149-15(5) ...... 305

s 149-20(2) ...... 306

s 149-30(1) ...... 305

s 149-30(2) ...... 305, 306

s 152-10(1)(a) ...... 243, 309, 404

s 152-10(1)(b) ...... 243, 309

s 152-10(1)(c) ...... 243, 309

s 152-10(1)(d) ...... 243, 309, 404

s 152-10(2) ...... 243, 309, 316, 317

s 152-12 ...... 404

s 152-20 ...... 368

s 152-20(1) ...... 508, 509

s 152-20(1)(a) ...... 509

s 152-20(1)(b) ...... 509

s 152-20(2)(a) ...... 509

s 152-20(2)(b)(i) ...... 507, 508

s 152-20(2)(b)(ii) ...... 507, 514

s 152-20(2)(b)(iii) ...... 514

s 152-20(2)(b)(iv) ...... 514

s 152-20(2A) ...... 507

s 152-30 ...... 507

s 152-35 ...... 404

s 152-40 ...... 407

s 152-40(1)(b) ...... 407

s 152-47 ...... 514

s 152-80 ...... 522, 529

s 152-105 ...... 313

s 152-110 ...... 313

s 152-110(1)(d) ...... 313

s 152-125 ...... 314

s 152-125(2) ...... 314

s 152-125(3) ...... 314

s 152-305(2)(b) ...... 315

s 152-310 ...... 315

s 152-315(5) ...... 315

s 152-320 ...... 315

s 152-325(1) ...... 315

s 152-325(1)(a) ...... 317

s 152-325(2) ...... 313

s 152-325(3) ...... 315

s 152-325(4) ...... 315

s 152-325(5) ...... 315

s 152-325(7) ...... 315

s 152-325(8) ...... 315

s 165-205 ...... 529

s 207-58 ...... 392

s 207-145 ...... 536, 539

s 207-150 ...... 536, 539

s 207-159 ...... 227

s 290-150(4)(b) ...... 315

s 290-550(3)(a) ...... 98

s 290-550(3)(a) to (f) ...... 98

s 291-20 ...... 254

s 291-265 ...... 141

s 292-100 ...... 243, 311, 314

s 292-100(1) ...... 315

s 292-100(4)(b)(i) ...... 315

s 292-100(4)(c) ...... 315

s 292-465 ...... 139, 141

s 295-470 ...... 639

s 295-490(1) ...... 7

s 295-545 ...... 43, 345

s 295-545(2A) ...... 43

s 295-545(2A)(b) ...... 43

s 295-550 ...... 43, 97–99, 344

s 295-550(1) ...... 43–45, 148

s 295-550(1)(a) ...... 39

s 295-550(1)(b) ...... 39, 344

s 295-550(1)(c) ...... 39, 344

s 295-550(2) ...... 43, 97–99

s 295-550(3) ...... 43, 97, 99

s 295-550(4) ...... 43, 97–99

s 295-550(5) ...... 43, 97–99

s 295-550(8) ...... 39, 43, 44, 146, 147, 344

s 295-550(9) ...... 39, 43, 44, 146, 147, 344

s 302-10 ...... 340

s 302-60 ...... 340, 342

s 302-140 ...... 342

s 302-145 ...... 342

s 302-195 ...... 33, 340

s 302-200 ...... 33

s 304-10(4) ...... 141

s 307-10(e) ...... 7

s 328-125 ...... 514

s 328-125(2)(a)(ii) ...... 514

s 328-180 ...... 254

s 328-180(1) ...... 254

s 328-200 ...... 254

s 328-210(2) ...... 254

s 328-243 ...... 247, 254

s 328-245(2) ...... 254

s 328-245(3) ...... 254

s 328-250 ...... 254

s 328-255 ...... 254

s 328-440 ...... 254

s 385-160(2) ...... 254

s 392-25 ...... 254

s 393-10(4) ...... 240

s 775-15(2) ...... 127

s 855-10 ...... 524

s 855-15 ...... 529

s 855-20 ...... 529

s 900-30(2) ...... 568

s 900-50 ...... 568

s 955-1 ...... 471

s 960-100 ...... 469

s 960-405 ...... 623

s 960-410 ...... 623

s 995-1 ...... 44, 99, 127, 370, 399, 514, 529, 581–583

s 995-1(1) ...... 254, 529, 623, 626

Judiciary Act 1903

s 39B ...... 273

s 39B(1) ...... 273

s 39B(1A) ...... 273

Land Tax Act 1936 (SA)

s 2 ...... 453

s 5(10)(g) ...... 455

Land Tax Act 1956 (NSW) ...... 455

Land Tax Act 2000 (Tas)

s 7 ...... 455, 462

s 7(1)(a) to (d) ...... 462

s 7(2) ...... 453

s 8 ...... 455

Land Tax Act 2002 (WA) ...... 455

Land Tax Act 2004 (ACT) ...... 453

s 10 ...... 455

s 10(2) ...... 462

Land Tax Act 2005 (Vic) ...... 464

s 64 ...... 453

s 64 to 70 ...... 455

s 65 to 67 ...... 458, 462

s 67 ...... 461

s 68 ...... 462

s 106A ...... 468

Land Tax Act 2010 (Qld) ...... 464

s 53 ...... 452, 455

s 104 ...... 468

Land Tax Assessment Act 2002 (WA)

s 29 to 30 ...... 455

s 30A ...... 453

s 30B ...... 456

s 30C ...... 462

s 30D ...... 462

Land Tax Management Act 1956 (NSW)

s 10AA ...... 452, 454, 455

s 10AA(3) ...... 454, 459

Land Tax Regulation 2021 (Qld) ...... 455

s 2 ...... 452

Law of Property Act 1936 (SA)

s 61 ...... 324

s 62 ...... 324

Legal Profession Uniform Law (NSW & Vic)

s 10 ...... 448

s 25 ...... 446

Life Insurance Act 1995

s 211 ...... 582, 584

s 212 ...... 584

Nature Repair Bill 2023 ...... 412

Nature Repair (Consequential Amendments) Bill 2023 ...... 412

New Business Tax System (Alienation of Personal Services Income) Bill 2000 ...... 187

New Business Tax System (Imputation) Act 2002 ...... 539

Payroll Tax Act 1971 (NSW) ...... 225

Payroll Tax Act 2007 (NSW) ...... 200, 295

s 48(1)(c) ...... 200

s 48(2) ...... 200

Payroll Tax Act 2007 (Vic)

s 32(1)(a) ...... 110

s 32(2)(b)(ii) ...... 111

Powers of Attorney Act 1980 (NT) ...... 48

s 6A ...... 48

Powers of Attorney Act 1998 (Qld) ...... 48

s 34 ...... 48

Sch 3 ...... 48

Powers of Attorney Act 2000 (Tas) ...... 48

s 42 ...... 48

Powers of Attorney Act 2003 (NSW) ...... 47

s 8 ...... 48

s 21(1) ...... 47

s 25 ...... 48

Powers of Attorney Act 2006 (ACT) ...... 48

s 89 ...... 48

Powers of Attorney Act 2014 (Vic) ...... 48, 379

s 138 ...... 48

Powers of Attorney and Agency Act 1984 (SA) ...... 48

s 14 ...... 48

s 14(4) ...... 48

Powers of Attorney Regulations 2024 (NSW)

s 5 ...... 48

Sch 2 ...... 48

Probate and Administration Act 1898 (NSW)

s 92 ...... 583

Property Law Act 1958 (Vic)

s 53(1)(c) ...... 391

Property Law Act 1974 (Qld) ...... 320

s 210 ...... 324

Property Law Act 2023 (Qld)

s 201 ...... 324

s 203 ...... 324

Short Stay Levy Act 2024 (Vic) ...... 430

Stamp Duties Act 1923 (SA)

s 2 ...... 453

s 71CC ...... 457, 462

Stamp Duty Act 1978 (NT)

s 4(1) ...... 453

s 87 ...... 457, 462

Student Loans (Overseas Debtors Repayment Levy) Act 2015 ...... 83

s 5 ...... 85

Succession Act 1981 (Qld)

s 54 ...... 583

s 57(1)(a) ...... 649

Succession Act 2006 (NSW)

s 35 ...... 521

Superannuation Guarantee (Administration) Act 1992 ...... 594

s 12(1) ...... 110

s 12(2) ...... 199

s 12(3) ...... 110

s 12(8) ...... 110

Superannuation Guarantee (Administration) Regulations 2018 ...... 202

Superannuation Guarantee Charge Amendment Bill 2025 ...... 201

Superannuation Industry (Supervision) Act 1993 ...... 7, 36, 385, 593

s 10 ...... 136, 340

s 10(1) ...... 33

s 10A ...... 33

s 17A ...... 26, 27, 29, 133, 135, 346

s 17A(2) ...... 132

s 17A(3) ...... 33, 130

s 17A(4) ...... 33

s 17B ...... 26, 346

s 17B(2) ...... 27

s 34 ...... 648

s 35C ...... 39

s 38A ...... 147

s 62 ...... 648

s 65 ...... 648

s 66 ...... 39

s 71(1)(g) ...... 39

s 82 ...... 39

s 82 to 85 ...... 39

s 83 ...... 39

s 109 ...... 39

s 118 ...... 136

s 160 ...... 227

Superannuation Industry (Supervision) Regulations 1994 ...... 36, 227

Div 6.3 ...... 138

reg 1.04AAAA ...... 30

reg 6.17A ...... 33, 385

reg 6.21 ...... 33

reg 6.22 ...... 33, 340, 342

reg 6.22(2) ...... 340

reg 7.04 ...... 138

reg 7.04(4) ...... 138, 139

reg 7.04(4)(a) ...... 138, 141

reg 7.04(4)(b) ...... 138, 141

reg 8.02B ...... 39

reg 13.18AA(7) ...... 39

Supreme Court (General Civil Procedure) Rules 2025 (Vic)

r 54.02 ...... 388

r 63.26 ...... 392

Tax Agent Services Act 2009 ...... 4, 23, 56, 58, 62, 163, 446, 570

Div 30 ...... 231

s 2-5 ...... 571

s 20-5(3)(d)(i) ...... 168

s 30-10 ...... 231

s 30-10(1) ...... 168

s 30-10(2) ...... 168

s 30-10(4) ...... 168

s 30-10(7) ...... 168

s 30-10(9) ...... 231

s 30-10(10) ...... 231

s 30-10(14) ...... 168

s 30-15 ...... 167, 233

s 30-15(2)(a) ...... 169

s 30-20 ...... 167

s 40-5 ...... 167

s 40-15 ...... 167

s 50-5 ...... 571

s 50-5(1) ...... 570

s 50-20 ...... 231

s 50-30 ...... 231

Tax Agent Services (Code of Professional Conduct) Determination 2024 ...... 62

s 30 ...... 62–64

Tax Agent Services Regulations 2022 ...... 573

Tax Laws Amendment (2004 Measures No. 1) Act 2004 ...... 79

Tax Laws Amendment (2011 Measures No. 5) Bill 2011 ...... 399

Tax Laws Amendment (Repeal of Inoperative Provisions) Act 2006 ...... 539

Tax Laws Amendment (Small Business Restructure Roll-over) Bill 2016 ...... 242

Taxation Administration Act 1953 ...... 233, 534

Pt IIA ...... 4

Pt IVC ...... 89, 268–270, 273, 274

s 3DB(5) ...... 59

s 3DB(6) ...... 59

s 8AAZLF ...... 579, 583

s 14ZL ...... 277

s 14ZQ ...... 277

s 14ZS ...... 5

s 14ZY ...... 277

s 14ZZ ...... 441

s 14ZZ(1) ...... 277

s 14ZZC(1) ...... 276

s 14ZZE ...... 277

s 14ZZK ...... 66, 441

s 14ZZN ...... 276

s 14ZZO ...... 66, 439, 441

s 14ZZO(b) ...... 276

Sch 1

– Pt 4-15 ...... 579

– Pt 4-25 ...... 21

– Div 255 ...... 583

– Div 284 ...... 21

– Div 290 ...... 23

– Div 355 ...... 577, 578

– Subdiv 260-E ...... 577, 578, 580, 582

– s 12-35 ...... 13

– s 12-40 ...... 13, 199

– s 260-140 ...... 471, 579, 580, 582, 583

– s 260-140(1)(a) ...... 583

– s 260-140(2) ...... 579, 581

– s 260-144 ...... 583

– s 260-145 ...... 579–581, 583

– s 260-150 ...... 579, 580

– s 260-150(2) ...... 581

– s 280-50 ...... 4

– s 280-103 ...... 21

– s 284-15 ...... 22

– s 284-75(1) ...... 21

– s 284-75(2) ...... 21

– s 284-90(1) ...... 21

– s 284-225 ...... 91

– s 284-225(5) ...... 91

– s 285-145 ...... 21

– s 350-10(1) ...... 276, 277

– s 355-25 ...... 581

– s 355-25(2)(d) ...... 581, 582

– s 355-30 ...... 581

– s 355-50 ...... 582

– s 357-55 ...... 88

– s 359-5(1) ...... 88

– s 359-40 ...... 88

– s 359-45 ...... 89

– s 359-60 ...... 89

– s 359-65 ...... 90

– s 359-70 ...... 90

– s 382-5 ...... 62

– s 390-115 ...... 137

Taxation Administration Act 1996 (NSW)

s 97 ...... 119

Taxation Administration Act 1997 (Tas)

s 19(3) ...... 458

Taxation Laws Amendment Act 1984

s 117 ...... 583

Taxation Laws Amendment Act (No. 2) 1999 ...... 539

Taxation Laws Amendment Act (No. 2) 2001 ...... 403

Taxation Laws Amendment Act (No. 3) 1998 ...... 79

Taxation Laws Amendment Bill 1984 ...... 583

Taxation (Multinational — Global and Domestic Minimum Tax) Imposition Act 2024 ...... 225

Taxation of Chargeable Gains Act 1992 (UK)

s 87 ...... 206

Threatened Species Conservation Act 1995 (NSW) ...... 412

Trade Practices Act 1974

s 50 ...... 625

Treasury Laws Amendment (2018 Superannuation Measures No. 1) Bill 2019 ...... 43

Treasury Laws Amendment (2022 Measures No. 4) Bill 2022 ...... 399

Treasury Laws Amendment (Better Targeted Superannuation Concessions and Other Measures) Bill 2023 ...... 34

Div 296 ...... 34

s 296-30 ...... 414

Treasury Laws Amendment (Better Targeted Superannuation Concessions) Bill 2023 ...... 278

Div 296 ...... 207–209

s 296-55(1)(d) ...... 414

Treasury Laws Amendment (Better Targeted Superannuation Concessions) Bill 2025 ...... 413

Div 296 ...... 413–415

s 296-50 ...... 414

s 296-50(1)(b) ...... 414

Sch 1 ...... 414

Treasury Laws Amendment Bill 2025 ...... 201

Treasury Laws Amendment (Delivering an Efficient and Trusted Tax System) Bill 2026 ...... 564

Treasury Laws Amendment (Foreign Investment) Act 2024

Sch 1

– s 2 ...... 468

Treasury Laws Amendment (Making Multinationals Pay Their Fair Share — Integrity and Transparency) Act 2024 ...... 189, 225

Treasury Laws Amendment (More Cost of Living Relief) Act 2025 ...... 296

Treasury Laws Amendment (Responsible Buy Now Pay Later and Other Measures) Act 2024 ...... 225

Treasury Laws Amendment (Strengthening Financial Systems and Other Measures) Bill 2025 ...... 161, 295

Sch 7 ...... 295

Treasury Laws Amendment (Support for Small Business and Charities and Other Measures) Act 2023 ...... 344

Treasury Laws Amendment (Support for Small Business and Charities and Other Measures) Bill 2023 ...... 44

Treasury Laws Amendment (Tax Incentives and Integrity) Act 2025 ...... 4, 161

Sch 2 ...... 4

Trustee Act 1925 (NSW)

s 86C ...... 392

Trustee Act 1936 (SA)

s 29(1) ...... 583

s 59C(2) ...... 392

Trustee Act 1958 (Vic) ...... 40, 383

s 33 ...... 583

s 36(2) ...... 392

s 63A ...... 40, 41, 388–390, 392

s 63A(1) ...... 389, 392

s 63A(1)(d) ...... 40

Trustees Act 1962 (WA)

s 63 ...... 583

s 90 ...... 41, 379

Trusts Act 1973 (Qld) ...... 132

s 5 ...... 136

s 12 ...... 136

s 67 ...... 583

Uniform Civil Procedure Rules 1999 (Qld)

r 293 ...... 650

Universities Accord (Student Support and Other Measures) Bill 2024 ...... 85

Variation of Trusts Act 1958 (UK) ...... 40

Variation of Trusts Act 1994 (Tas)

s 13(4) ...... 392

s 13(5) ...... 392

VET Student Loans Act 2016

s 23EC ...... 85

Wills Act 1997 (Vic)

s 39 ...... 521

Wills Act 2008 (Tas)

s 49 ...... 521

Rulings and other materials

Accounting Professional and Ethical Standards Board

APES 110 ...... 39, 233, 565

APES 220 ...... 65, 233

APES 320 ...... 65

ACT Revenue Office

DAA002.1 ...... 457

DI2017-230 ...... 457

Auditing and Assurance Standards Board

ASAE 3402 ...... 588–590

GS 007 ...... 588–590

Australian Prudential Regulation Authority

ARS 750.0 ...... 330

SPG 270 ...... 138, 141

Australian Securities and Investments Commission

RG 277 ...... 138

Australian Taxation Office

CR 2009/77 ...... 406, 407

GSTD 2004/4 ...... 314

GSTR 2003/13 ...... 529

ID 2002/172 ...... 254

ID 2002/471 ...... 471

ID 2002/678 ...... 402

ID 2002/741 ...... 470, 523, 529

ID 2003/203 ...... 250

ID 2003/551 ...... 508

ID 2009/33 ...... 507, 514

ID 2010/104 ...... 139

ID 2010/116 ...... 495

ID 2010/124 ...... 495

ID 2011/37 ...... 507

ID 2011/39 ...... 507

ID 2011/40 ...... 507

ID 2011/41 ...... 507

ID 2012/77 ...... 470

ID 2014/44 ...... 517

IT 155 ...... 528

IT 2340 ...... 303

IT 2622 ...... 471, 517, 521, 522, 529

LCG 2016/3 ...... 242

LCR 2016/3 ...... 254

LCR 2021/2 ...... 36, 44, 45, 147

LCR 2021/2DC ...... 147, 148, 344

LI 2025/D22 ...... 299, 300

MT 2006/1 ...... 301

MT 2008/1 ...... 21, 233

MT 2008/2 ...... 22, 23

MT 2012/3 ...... 91

MT 2024 ...... 396

PBR 1011772911682 ...... 537

PBR 1011961454107 ...... 539

PBR 1011962038334 ...... 539

PBR 1011962060881 ...... 539

PBR 1012545708356 ...... 138

PBR 1012557133149 ...... 145

PBR 1012571177732 ...... 145

PBR 1012648073225 ...... 145

PBR 1012767930109 ...... 138

PBR 1013123836003 ...... 471

PBR 1051533271418 ...... 471

PBR 1051621970115 ...... 539

PBR 1051705944220 ...... 471

PBR 1051782123023 ...... 412

PBR 1051831742603 ...... 412

PBR 1051865289508 ...... 412

PBR 1051875359264 ...... 412

PBR 1051883788251 ...... 412

PBR 1051976577326 ...... 407, 412

PBR 1051983718762 ...... 539

PBR 1052083545411 ...... 412

PBR 1052090528673 ...... 31

PBR 1052097327812 ...... 31

PBR 1052110338557 ...... 254, 313, 314

PBR 1052118885373 ...... 313

PBR 1052190586791 ...... 470

PBR 1052195584659 ...... 470

PBR 1052216694007 ...... 94

PBR 1052231682732 ...... 469

PBR 1052240600859 ...... 507, 508

PBR 1052286890635 ...... 94

PBR 1052294374162 ...... 314

PBR 1052401863203 ...... 521

PCG 2016/5 ...... 43

PCG 2016/16 ...... 99

PCG 2017/13 ...... 79

PCG 2018/4 ...... 471, 579, 580

PCG 2018/9 ...... 190–192, 492

PCG 2020/5 ...... 43, 44

PCG 2021/4 ...... 172, 180, 184–186

PCG 2021/D2 ...... 184

PCG 2022/2 ...... 78

PCG 2024/D2 ...... 172, 180–182, 184, 186

PCG 2025/1 ...... 7

PCG 2025/3 ...... 227

PCG 2025/5 ...... 365, 366

PCG 2025/D5 ...... 295

PCG 2025/D6 ...... 366, 430, 431

PCG 2025/D7 ...... 366, 430

PCG 2026/2 ...... 621

PCG 2026/3 ...... 621

PCG 2026/D2 ...... 565

PS LA 2005/24 ...... 265

PS LA 2006/8 ...... 5

PS LA 2008/1 ...... 139

PS LA 2008/5 ...... 23

PS LA 2008/6 ...... 497

PS LA 2010/4 ...... 74, 75, 79

PS LA 2011/4 ...... 164, 276

PS LA 2011/12 ...... 5, 533

PS LA 2011/27 ...... 89

PS LA 2011/29 ...... 523

PS LA 2021/D3 ...... 139

PS LA 2025/D1 ...... 59

PS LA 2025/D2 ...... 227

QC 66042 ...... 95

QC 105857 ...... 537–539

TA 2013/3 ...... 184

TA 2015/2 ...... 227

TA 2015/4 ...... 254

TA 2025/2 ...... 113

TA 2026/1 ...... 433, 434, 565

TD 8 ...... 94, 95

TD 93/187 ...... 89

TD 94/20W ...... 89

TD 95/10 ...... 254

TD 96/3 ...... 250

TD 1999/69 ...... 93–95

TD 2002/25 ...... 125

TD 2003/28 ...... 145

TD 2004/63 ...... 73, 79

TD 2006/77 ...... 316

TD 2007/4 ...... 528

TD 2007/11 ...... 536

TD 2007/14 ...... 510, 514

TD 2014/25 ...... 127

TD 2017/23 ...... 524

TD 2017/24 ...... 525

TD 2020/5 ...... 567, 568

TD 2021/D6 ...... 139

TD 2022/11 ...... 75, 77–79, 239

TD 2025/4 ...... 58, 59

TD 2025/5 ...... 161

TD 2025/6 ...... 228

TD 2025/7 ...... 299

TD 2026/1 ...... 564

TD 2026/2 ...... 564, 565

TD 2026/D1 ...... 434, 520

TR 92/3 ...... 412

TR 93/12 ...... 264

TR 93/32 ...... 254, 373

TR 94/4 ...... 89

TR 95/25 ...... 254

TR 95/35 ...... 145

TR 97/11 ...... 254, 371, 373, 412, 452

TR 97/17 ...... 196

TR 2001/8 ...... 176

TR 2004/15 ...... 189, 190

TR 2004/18 ...... 107

TR 2005/12 ...... 252–254

TR 2005/13 ...... 402

TR 2006/7 ...... 97–99

TR 2006/14 ...... 518, 520

TR 2010/1 ...... 139

TR 2010/3 ...... 74, 75, 79

TR 2010/4 ...... 266

TR 2010/8 ...... 523

TR 2015/4 ...... 510

TR 2018/5 ...... 190, 191

TR 2021/D4 ...... 264

TR 2022/3 ...... 173, 174, 176–178, 180, 187

TR 2023/1 ...... 67, 68

TR 2023/4 ...... 187

TR 2024/D1 ...... 264

TR 2025/D1 ...... 366, 430

TR 2026/1 ...... 621

Double tax agreements

Australia–Germany

– art 24 ...... 464

Australia–NZ

– art 24 ...... 464

Australia–UK

– art 25 ...... 463

Vienna Convention

– art 26 ...... 468

– art 27 ...... 468

– art 60 ...... 468

Foreign Investment Review Board

FIRB Guidance Note 3 ...... 461

FIRB Guidance Note 10 ...... 461

Queensland Revenue Office

DA 105.1.3 ...... 457

DA 105.2.3 ...... 457

LTA053.1.3 ...... 455

Revenue NSW

DUT 050v2 ...... 457

LT 097v3 ...... 455

RevenueSA

SDA007 ...... 457

RevenueWA

DA 51.0 ...... 457

LT17.1 ...... 455

State Revenue Office of Victoria

LTA-006v2 ...... 455

LTA-010 ...... 455

LTA-011 ...... 455

Superannuation Complaints Tribunal

Determination D06-07129 ...... 138

Tax Practitioners Board

TPB(I) 17/2013 ...... 231, 232

TPB(I) 18/2013 ...... 231, 232

TPB(I) 47/2024 ...... 63

TPB(I) D62/2026 ...... 565, 573

TPB(PN) 3/2019 ...... 233

Territory Revenue Office (NT)

CG-SD-003 ...... 457

Cases

A

Abbott v CSR [1985] VR 164 ...... 462

Abotomey and FCT [2025] ARTA 719 ...... 61

Addy v FCT [2021] HCA 34 ...... 463, 464

Ahmad and FCT [2025] ARTA 1907 ...... 228

Air Jamaica Ltd v Charlton [1999] 1 WLR 1399 ...... 318

Aitken v FCT [1936] HCA 53 ...... 583

Aitken v FCT [2026] FCAFC 18 ...... 626

Alan Synman Family Trust, In the matter of [2013] VSC 264 ...... 324, 389

Alcoa of Australia Ltd and FCT [2025] ARTA 482 ...... 271, 275

Allnutt v Wilding [2007] EWCA Civ 412 ...... 325

Altnot Pty Ltd; FCT v [2014] FCA 362 ...... 507

AMP Ltd v Chubb Insurance Australia Ltd (No. 2) (evidence by AVL) [2025] NSWSC 789 ...... 275

Angus; FCT v [1961] HCA 18 ...... 470

Annat v Commr of State Revenue [2020] VSC 108 ...... 455

APRA v Derstepanian [2005] FCA 1121 ...... 44

Arthur Brady Family Trust, Re [2015] 2 Qd R 172 ...... 324

Ashton, TM and Ashton, PLA [1986] FamCA 20 ...... 212

Astley v Austrust Ltd [1999] HCA 6 ...... 573

Attorney-General (NSW) v Brewery Employees Union of New South Wales (1908) 6 CLR 468 ...... 584

Attorney-General (NT) v Maurice (1986) 161 CLR 475 ...... 448

Australia Investment Holding Group Pty Ltd and FCT [2025] ARTA 1185 ...... 115

Australian Building Systems Pty Ltd (in liq); FCT v [2015] HCA 48 ...... 583

Australian Investment & Development Pty Ltd v Commr of State Revenue [2025] VSCA 47 ...... 460

Auz Taxation Pty Ltd and Tax Practitioners Board [2025] ARTA 1711 ...... 166, 229, 233

AWB v Cole [2006] 152 FCA 1234 ...... 448

B

Baba v Sheehan [2021] NSWCA 58 ...... 136

Baird v BCE Holdings Pty Ltd [1996] NSWSC 376 ...... 138

Bamford; FCT v [2010] HCA 10 ...... 320, 381

Barkworth Olives Management Ltd v DCT [2010] QCA 80 ...... 583

Barth Family Trust (Trustee) v FCT [2025] FCA 1693 ...... 434

Baya Casal; DCT v [2026] FCAFC 11 ...... 495

Bayeh v DCT [1999] FCA 1194 ...... 276, 277

Beck v Colonial Staff Super Pty Ltd [2015] NSWSC 723 ...... 392

Beck v Henley [2014] NSWCA 201 ...... 325

Bell v FCT [1953] HCA 99 ...... 647

Bell v FCT [2013] FCAFC 32 ...... 508, 510

Bellinz Pty Ltd v FCT [1998] FCA 284; [1998] FCA 615 ...... 89

Benaroon Pty Ltd v Larmar [2020] QCA 62 ...... 321

Bendel and FCT [2023] AATA 3074 ...... 143

Bendel; FCT v [2025] FCAFC 15 ...... 53, 57, 73, 75–79, 143, 186, 225, 239, 295, 493, 510

Bennett v FCT [2015] 101 ATR 466 ...... 583

Bennetts and FCT [2025] ARTA 1092 ...... 115

Benz v Armstrong [2022] NSWSC 534 ...... 28

Binetter v FCT [2016] FCAFC 163 ...... 471, 583

Blenkinsop v Herbert [2017] WASCA 87 ...... 377

BQKD and FCT [2024] AATA 1796 ...... 14, 203, 566

Breakwell v FCT [2015] FCA 1471 ...... 509, 514

Briginshaw v Briginshaw [1938] HCA 34 ...... 439

Brisbane Club v FCT [2026] FCA 220 ...... 500–503

BRK (Bris) v FCT [2001] FCA 164 ...... 382

Brown; DCT v [1958] HCA 2 ...... 471, 583

Byers v Overton Investments Pty Ltd [2001] FCAFC 760 ...... 583

Byrne Hotels Qld Pty Ltd; FCT v [2011] FCAFC 127 ...... 509

Bywater Investments Ltd v FCT; Hua Wang Bank Berhad v FCT [2016] HCA 45 ...... 190–193

C

Caldwell & Caldwell [2025] FedCFamC1F 506 ...... 210, 212

Cameron Brae Pty Ltd v FCT [2007] FCAFC 135 ...... 22

Cameron v FCT [2012] FCAFC 76 ...... 176

Carapark Holdings Ltd v FCT [1967] HCA 5 ...... 529

Carpenter v Carpenter Grazing Co Pty Ltd (1987) 5 ACLC 506 ...... 440, 441

Carter and Tax Practitioners Board [2025] ARTA 632 ...... 1

Carter v FCT [2001] FCA 575 ...... 277

Carter; FCT v [2022] HCA 10 ...... 382

CDPV Pty Ltd v Commr of State Revenue [2016] VSC 322 ...... 461

CE Brenchley Family Trust, In the matter of [2019] NSWSC 1602 ...... 392

Celermajer Holdings Pty Ltd v Kopas [2011] NSWSC 304 ...... 441

Charles Apartments Pty Ltd v FCT [2025] FCAFC 180 ...... 359, 438, 439, 441

Charles v FCT [1954] HCA 16 ...... 383

Cherry Tree Investments Ltd v Landmain Ltd [2013] Ch 305 ...... 325, 392

Chevron Australia Holdings Pty Ltd v FCT [2015] FCA 1310; [2017] FCAFC 62 ...... 272

Chief Commissioner of State Revenue (NSW) v Dick Smith Electronics Holdings Pty Ltd [2005] HCA 3 ...... 266

Chief Commissioner of State Revenue v Metricon Qld Pty Ltd [2017] NSWCA 11 ...... 454, 461

Chief Commissioner of State Revenue v Uber Australia Pty Ltd [2025] NSWCA 172 ...... 296

Cisera v Cisera [2023] NSWSC 1507 ...... 391

Cisera v Cisera Holdings Pty Ltd [2018] NSWCA 286 ...... 392

Citigroup Pty Ltd v National Australia Bank Ltd [2012] NSWCA 381 ...... 140

Clay; IR Commrs v [1914] 3 KB 466 ...... 512

Clerk v Equity Trustees Executors and Agency Co Ltd (1913) 15 CLR 625 ...... 325

Coghlan, Re; Merriman v Attorney-General (No. 2) [2020] VSC 668 ...... 387

Cohen’s Will Trusts, Re [1959] 1 WLR 865 ...... 389

Colonial First State Investments Ltd v FCT [2011] FCA 16 ...... 99, 392

Commissioner of Inland Revenue v Ward [1970] NZLR 1 ...... 254

Commissioner of Stamp Duties (NSW) v Carlenka Pty Ltd (1995) 41 NSWLR 329 ...... 325, 391

Commissioner of Stamp Duties (Qld) v Livingston [1964] HCA 69 ...... 529

Commissioner of Stamp Duties (Qld) v Livingston [1965] AC 694 ...... 392

Commissioner of State Revenue (Vic) v Royal Insurance Australia Ltd [1994] HCA 61 ...... 142

Commissioner of State Revenue v Rojoda Pty Ltd [2020] HCA 7 ...... 325

Commissioner of Succession Duties (SA) v Executor Trustee & Agency Co of SA Ltd [1947] HCA 10 ...... 623

Commonwealth Director of Public Prosecutions v William Wheatley (unreported, Victorian County Court, May 2025, No. CR-24-00217) ...... 125, 127

Commonwealth v New South Wales [1923] HCA 34 ...... 461

Compania General de Tabacos de Filipinas v Collector of Internal Revenue (1927) 275 US 87 ...... 399

Conexa Sydney Holdings Pty Ltd v Chief Commr of State Revenue (NSW) [2025] NSWCA 20 ...... 120

Consolidated Press Holdings Ltd; FCT v [1999] FCA 1199 ...... 646

Consolidated Press Holdings Ltd; FCT v [2001] HCA 32 ...... 645

Constantinou, In the Estate of [2012] 2 QSC 332 ...... 322

Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty Ltd [2022] HCA 1 ...... 110, 111, 174, 175, 199

Corporate Initiatives Pty Ltd v FCT [2005] FCAFC 62 ...... 75

Cox and Railton; R v (1884) 14 QBD 153 ...... 448

CPDV Pty Ltd v Commr of State Revenue [2017] VSCA 89 ...... 462

CPT Custodian Pty Ltd v Commr of State Revenue [2005] HCA 53 ...... 99, 324, 392

Craddock Brothers v Hunt [1923] 2 Ch 136 ...... 325, 392

Crawford and FCT [2026] ARTA 90 ...... 434

Creaton Pty Ltd and FCT [2002] AATA 1121 ...... 179

CT v Steeves Agnew & Co (Vic) Pty Ltd [1951] HCA 26 ...... 314

Cumins v FCT [2006] FCA 43 ...... 646

D

Dalby and FCT [2025] ARTA 1060 ...... 114

Dalco; FCT v (1990) 168 CLR 614 ...... 439

Darrelen Pty Ltd v FCT [2010] FCAFC 35 ...... 98

David Securities Pty Ltd v Commonwealth Bank of Australia [1992] HCA 48 ...... 139

De Lorenzo v De Lorenzo [2020] NSWCA 351 ...... 323

Delma Investments Pty Ltd v Commr of State Revenue [2024] VSC 649 ...... 455, 461

Denton v Donner (1856) 23 Beav 285 ...... 121

Denver Chemical Manufacturing Co v Commissioner of Taxation (NSW) [1949] HCA 25 ...... 9

Dion Investments Pty Ltd, Re [2014] NSWCA 367 ...... 324, 390

Dixon and Consulting Pty Ltd and FCT [2007] AATA 1786 ...... 177

Doma ACT Pty Ltd v LN Sydney Pty Ltd [2024] ACTSC 270 ...... 321

Domazet v Jure Investments Pty Ltd [2016] ACTSC 33 ...... 318, 325

Donovan v Donovan [2009] QSC 26 ...... 30

Douglass v FCT [2019] FCA 1246 ...... 175

Drake v Minister for Immigration and Ethnic Affairs (1979) 46 FLR 409 ...... 277

Dryandra Investments Pty Ltd v Hardie [2024] WASC 248 ...... 41, 379

Duke of Norfolk’s case: Howard v Duke of Norfolk (1682) 3 Ch Cas 1 ...... 318

Dulux Holdings Pty Ltd & Orica Ltd; FCT v [2001] FCA 1344 ...... 143, 145

Dundee General Hospitals Board of Management v Walker [1952] 1 All ER 896 ...... 392

E

Eichmann v FCT [2020] FCAFC 155 ...... 306

Electricity Generation Corporation v Woodside Energy Ltd [2014] HCA 7 ...... 258, 264

EM McPherson Settlement, Re [2024] VSC 744 ...... 320, 390

Esso Australia Resources v FCT [1999] HCA 67 ...... 448

Estate Kleinlehrer (dec’d), Re [2024] NSWSC 648 ...... 583

Estate of Henry Brough Smith, Re; Perpetual Trustee Co Ltd v Uniting (Victoria and Tasmania) Ltd [2020] VSC 378 ...... 386

Estate of Stagliano, Re [2025] VSC 39 ...... 322, 471

Estate of the Late Sir Donald Bradman v Allens Arthur Robinson (2010) 107 SASR 1 ...... 583

Evangelista Family Trust, Re [2025] QSC 83 ...... 319

Evans and FCT [2025] ARTA 824 ...... 60

Everett; FCT v [1980] HCA 6 ...... 185

F

Fischer v Nemeske Pty Ltd [2016] HCA 11 ...... 254

Fisher v McGee [1974] VLR 324 ...... 448

Flemington Properties Pty Ltd v Raine & Horne Commercial Pty Ltd [1997] FCA 788 ...... 623

Forrester Management Pty Ltd v AMI Tax Advisory Pty Ltd (trading as ANCO Accounting Services) [2026] NSWDC 13 ...... 571

Fortunatow; FCT v [2020] FCAFC 139 ...... 176

Full Board of the Guardianship and Administration Board, Re [2003] WASCA 268 ...... 583

Futuris Corporation Ltd; FCT v [2008] HCA 32 ...... 277

G

G Global 120E T2 Pty Ltd v Commr of State Revenue [2025] HCA 39 ...... 463–467

Gainer Associates Pty Ltd, In the matter of [2024] NSWSC 1138 ...... 26

Galland; FCT v [1986] HCA 83 ...... 185

Gartside v Inland Revenue Commrs [1968] AC 553 ...... 145

GE Capital Finance Australasia Pty Ltd v FCT [2011] FCA 849 ...... 325

Gengoult-Smith Family Trust, Re [2024] VSC 189 ...... 319

George Hardi Family Trust, In the matter of [2021] NSWSC 1584 ...... 392

George v Kollias [2007] VSC 46 ...... 389

George v Rockett (1990) 170 CLR 104 ...... 448

Glencore International AG v FCT (2019) 265 CLR 646 ...... 448

Glencore Investment Pty Ltd v FCT [2019] FCA 1432 ...... 272

Glencore Investment Pty Ltd; FCT v [2020] FCAFC 187 ...... 276

Godolphin Australia Pty Ltd v Chief Commr of State Revenue [2024] HCA 20 ...... 454

Granby Pty Ltd v FCT [1995] FCA 1217 ...... 44, 512

Greenhatch; FCT v [2012] FCAFC 84 ...... 383

Gregory v FCT [1971] HCA 2 ...... 624

Grofam Pty Ltd v FCT [1997] FCA 660 ...... 91

Guardian AIT Pty Ltd; FCT v [2023] FCAFC 3 ...... 265, 633

GYBW and FCT [2019] AATA 4262 ...... 98

H

Halloran v Minister Administering National Parks and Wildlife Act 1974 [2006] HCA 3 ...... 438

Hancock v FCT (1961) 108 CLR 258 ...... 647

Harding v FCT [2018] FCA 837 ...... 61

Hart; FCT v [2004] HCA 26 ...... 187, 646

Hill v Zuda Pty Ltd [2021] WASCA 59 ...... 30

Hill v Zuda Pty Ltd [2022] HCA 21 ...... 30, 385

Holder v Holder [1968] Ch 353 ...... 583

Hollis v Vabu Pty Ltd [2001] HCA 44 ...... 110, 174

Holloway v Commr of State Revenue [2024] TASSC 45 ...... 388, 392

Holmden’s Settlement Trusts, Re [1968] AC 685 ...... 41

Homes v Thorpe [1925] SASR 286 ...... 448

Hopkins v Edwards [2020] VSC 456 ...... 392

Howard v Duke of Norfolk (1682) 3 Ch Cas 1 ...... 318

HWFX and FCT [2025] ARTA 680 ...... 9

I

Idenix Pharmaceuticals LLC v Gilead Sciences Pty Ltd (No. 2) [2018] FCAFC 7 ...... 277

In the Will of Lyndon (dec’d) [1960] VR 112 ...... 583

Ingall v Moran [1944] KB 160 ...... 583

Investment & Merchant Finance Corporation Ltd v FCT [1971] HCA 1 ...... 647

Ioppolo & Hesford v Conti [2013] WASC 389 ...... 30

IRG Technical Services Pty Ltd v DCT [2007] FCA 1867 ...... 175

J

J & G Knowles and Associates v FCT [2000] FCA 196 ...... 13, 14, 203

Jenkins v Ellett [2007] QSC 154 ...... 392

Jowett; FCT v [1930] HCA 51 ...... 436

K

Karger v Paul [1984] VR 161 ...... 380

Katz v Grossman [2005] NSWSC 934 ...... 30

Keadly Pty Ltd [2015] SASC 124 ...... 392

Kearns v Hill (1990) 21 NSWLR 107 ...... 392

Kendell v Sweeney [2005] QSC 64 ...... 441

Kennon v Spry [2008] HCA 56 ...... 210

Kilgour v FCT [2024] FCA 687 ...... 45, 511, 512

Kilgour v FCT [2025] FCAFC 183 ...... 367, 511, 626

Kirtlan and FCT [2025] ARTA 539 ...... 8, 67, 69

Klug v Klug [1918] 2 Ch 67 ...... 392

Krstic v State Trustees Ltd [2012] VSC 344 ...... 392

Kumar and Tax Practitioners Board [2026] ARTA 232 ...... 489

L

Lawford; Commissioner of Taxation (NSW) v (1937) 56 CLR 774 ...... 583

Lawrence v FCT [2009] FCAFC 29 ...... 646

Laybutt v Amoco Australia Pty Ltd (1974) 132 CLR 57 ...... 583

Leda Manorstead Pty Ltd v Chief Commr of State Revenue [2011] NSWSC 867 ...... 454, 461

Leda Pty Ltd v Weerden (No. 2) [2006] NSWSC 125 ...... 572

Lee v Lee [2019] HCA 28 ...... 277

Leppington Pastoral Co Pty Ltd v Chief Commr of State Revenue [2017] NSWSC 9 ...... 454

Les Laboratoires Servier v Apotex Pty Ltd [2016] FCAFC 27 ...... 277

Levy v Kum Chah [1936] HCA 60 ...... 583

Liang; FCT v [2025] FCAFC 4 ...... 66

Lin v Yim [2026] QSC 57 ...... 649, 650

Lonsdale Sand & Metal Pty Ltd v FCT [1998] FCA 155 ...... 514

Lowther Park Pty Ltd as trustee for the Lowther Park Family Trust v Simon Della Marta [2023] NSWSC 1555 ...... 324

LPDT v Minister for Immigration, Citizenship, Migrant Services and Multicultural Affairs [2024] HCA 12 ...... 275

LT King Pty Ltd v Besser [2002] VSC 354 ...... 448

Lunn and Tax Practitioners Board [2025] ARTA 697 ...... 7

Lygon Nominees Pty Ltd v Commr of State Revenue [2005] VSC 247 ...... 212

M

M & T Properties Pty Ltd and FCT [2011] AATA 857 ...... 511

Macquarie Bank Ltd v FCT [2013] FCAFC 119 ...... 24, 89

MacRobertson Miller Airline Services v Commr of State Taxation (WA) (1975) 133 CLR 125 ...... 121

Mak v Juventus Pty Ltd [2024] WASC 409 ...... 377

Manufacturers Mutual Insurance Ltd v Motor Accidents Authority of NSW [1991] NSWCA 187 ...... 441

Masterton Corporation Holding Co Pty Ltd and FCT [2026] ARTA 160 ...... 496

McDonald; FCT v [1987] FCA 200 ...... 370

McGowan & Valentini Trusts, Re [2021] VSC 154 ...... 324, 384, 392

McIntosh v McIntosh [2014] QSC 99 ...... 30

McLean Bros & Rigg Ltd v James Grice [1906] HCA 1 ...... 440, 441

McMahon; FCT v [1997] FCA 1087 ...... 90

McNee v Lachlan McNee Family Maintenance Pty Ltd [2020] VSC 273 ...... 40, 41

Melbourne Corporation of Australia Pty Ltd v FCT [2022] FCA 972 ...... 439

Mercanti v Mercanti [2015] WASC 297 ...... 384

Mercanti v Mercanti [2016] WASCA 206 ...... 384, 439

Merchant and FCT [2024] AATA 1102 ...... 646

Merchant v FCT (Costs) [2025] FCAFC 81 ...... 646

Merchant v FCT [2024] 498; [2025] FCAFC 56 ...... 272, 645–647

Merchant; FCT v [2026] HCATrans 14 ...... 645, 646

Merchant; FCT v [2026] HCATrans 15 ...... 645–647

Mercor Group Pty Ltd v State One Holdings Pty Ltd [2019] WADC 169 ...... 570

Meyappa Chetty v Supramanian Chetty [1916] 1 AC 603 ...... 583

Michael John Hayes Trading Pty Ltd as trustee of the MJH Trading Trust; FCT v [2024] FCAFC 80 ...... 647

Miley; FCT v [2017] FCA 1396 ...... 511, 512, 624

Miller v Race (1758) 1 Burrow 452 ...... 126

Minerva Financial Group Pty Ltd v FCT [2022] FCA 1092; [2024] FCAFC 28 ...... 272

Minister Administering National Parks and Wildlife Act 1974 v Halloran [2004] NSWCA 118 ...... 119, 120

Minister for Immigration and Border Protection v SZVFW (2018) 264 CLR 541 ...... 274, 277

Mochkin; FCT v [2003] FCAFC 15 ...... 181, 183

Moloney and FCT [2024] AATA 1483 ...... 511

Morris v Kanssen [1946] 1 All ER 586 ...... 440

Morton v FCT [2025] FCA 336 ...... 301, 626

Morton; FCT v [2026] FCAFC 31 ...... 567, 625

Moss v Hancock [1899] 2 QB 111 ...... 127

Mount Bruce Mining Pty Ltd v Wright Prospecting Pty Ltd [2015] HCA 37 ...... 258, 264

MS [2025] WASAT 49 ...... 45

Mubarak v Mubarak [2008] JCA 196 ...... 392

Mullen & De Bry [2007] FMCAfam 10 ...... 448

Mulray v Ogilvie (1987) 9 NSWLR 1 ...... 583

Munro v Munro [2015] QSC 61 ...... 30

N

National Australia Bank Ltd v FCT [1997] FCA 1394 ...... 496

NBT Pty Ltd, Application of [2023] NSWSC 919 ...... 392

Nemesis Australia Pty Ltd v FCT [2005] FCA 1273 ...... 318

Nguyen and FCT [2025] ARTA 1262 ...... 164

Northern Territory v Sangare [2019] HCA 25 ...... 277

Nullagine Investments Pty Ltd v Western Australian Club Inc [1993] HCA 45 ...... 325

Nyasa No. 19 Pty Ltd, In the Application of [2023] NSWSC 578 ...... 389

O

Official Receiver in Bankruptcy v Schultz [1990] HCA 45 ...... 325

Oil Basins Ltd v Commonwealth (1993) 178 CLR 643 ...... 277

Olow and FCT [2025] ARTA 1924 ...... 301

Oracle Corporation Australia Pty Ltd v FCT [2024] FCA 1262 ...... 277

Oracle Corporation Australia Pty Ltd v FCT [2025] FCAFC 145 ...... 264, 296

Oshlack v Richmond River Council [1998] HCA 11 ...... 277

Owies v JJE Nominees Pty Ltd [2022] VSCA 142 ...... 325, 380

P

Partridge v Equity Trustees Executors and Agency Co Ltd (1947) 75 CLR 149 ...... 392

Patcorp Investments Ltd; FCT v [1976] HCA 67 ...... 646, 647

Patterson v FCT (1936) 56 CLR 507 ...... 583

Peabody; FCT v [1994] HCA 43 ...... 187

Pech v Tilgals 94 ATC 4206 ...... 572

PepsiCo, Inc v FCT [2023] FCA 1490 ...... 164, 258, 264, 272

PepsiCo, Inc v FCT [2024] FCAFC 86 ...... 164, 256, 272

PepsiCo, Inc; FCT v [2025] HCA 30 ...... 163, 256, 261, 264–266, 276, 296

Perenna Nominees Pty Ltd, Application by [2022] VSC 193 ...... 390, 392

Perpetual Trustees Victoria Ltd v Barns [2012] VSCA 77 ...... 392

Personalised Transport Services Pty Ltd v AMP Superannuation Ltd [2006] NSWSC 5 ...... 137

Phillips, Petitioners 1964 SC 141 ...... 392

Pickering Family Trusts, Re [2024] VSC 5 ...... 324, 389

Pitt v Holt [2013] UKSC 26 ...... 325

Plator Nominees Pty Ltd, Re [2012] VSC 284 ...... 324, 389

Popovic v Tanasijevic (No. 5) [2000] SASC 87 ...... 440, 441

Premier Bay Pty Ltd v Commr of State Revenue [2024] VSC 447 ...... 460

Project Blue Sky Inc v Australian Broadcasting Authority [1998] HCA 28 ...... 529

Prygodiczv Commonwealth (No. 2) [2021] FCA 634 ...... 140

PTBS and FCT [2025] ARTA 1262 ...... 164

Public Servant and FCT [2014] AATA 247 ...... 90

Public Trustee v CBA [2018] SASC 25 ...... 583, 584

Public Trustee v Smith [2008] NSWSC 397 ...... 321

Pulbrook, Re; Pulbrook v Pulbrook (1937) 37 SR (NSW) 345 ...... 325

Q

Qantas Airways Ltd; FCT v [2014] FCAFC 168 ...... 493

Queensland Trustees Ltd v Commr of Stamp Duties [1952] HCA 52 ...... 145

R

R & D Holdings Pty Ltd v DCT [2006] FCA 981 ...... 233

R & D Holdings Pty Ltd; FCT v [2007] FCAFC 107 ...... 233

RCI Pty Ltd; FCT v [2011] FCAFC 104 ...... 261, 262, 265

Rentis Pty Ltd, Re [2023] QSC 252 ...... 26

Ridgewell v Ridgewell [2007] EWHC 2666 ...... 324

Roberts; FCT v; FCT v Smith (1992) 23 ATR 494 ...... 254

Robinson and FCT [2026] ARTA 50 ...... 512

Robodebt case: Prygodiczv Commonwealth (No. 2) [2021] FCA 634 ...... 140

Robson v FCT [2024] FCA 720 ...... 583

Rogers v Whitaker [1992] HCA 58 ...... 572

Rondel v Worsley [1969] 1 AC 191 ...... 448

Rosgoe Pty Ltd v FCT [2015] FCA 1231 ...... 90

Roth, Re [2022] VSC 511 ...... 325

Roxborough v Rothmans of Pall Mall Australia Ltd [2001] HCA 68 ...... 142

Ruhamah Property Co Ltd v FCT [1928] HCA 22 ...... 20

Rule v Mallon [2000] NSWSC 346 ...... 325

Ryan and FCT [2008] AATA 383 ...... 392

Ryan v Davies Bros Ltd (1921) 29 CLR 527 ...... 583

S

Safety Beach Estate Pty Ltd v Commr of Land Tax (NSW) (1979) 9 ATR 451 ...... 461

Sandini Pty Ltd v FCT [2017] FCA 287 ...... 277

Saunders v Vautier [1841] EWHC J82 ...... 341, 387

Scimitar Systems Pty Ltd and DCT [2004] AATA 720 ...... 175, 178

Scott and Australian Securities and Investments Commission [2009] AATA 798 ...... 8

SEPL Pty Ltd as trustee of the SFT Trust v FCT [2026] FCAFC 36 ...... 566

SEPL Pty Ltd as trustee of the SFT Trust; FCT v [2025] FCA 581 ...... 11, 53, 566

Serious Fraud Office v Litigation Capital Ltd [2021] EWHC 1272 ...... 392

Service v FCT [2000] FCA 188 ...... 438

Shaaban bin Hussien v Chong Fook Kam [1969] 3 All ER 1626 ...... 448

Shand v Chief Commr of State Revenue [2025] NSWSC 818 ...... 118, 121

Shaw and FCT [2025] ARTA 224 ...... 567

Shaw; FCT v [2026] FCA 197 ...... 567, 613

Shell Energy Holdings Australia Ltd v FCT [2026] FCA 577 ...... 623, 624, 626

Sinclair v Moss [2006] VSC 130 ...... 392

Singapore Telecom Australia Investments Pty Ltd v FCT [2021] FCA 1597; [2022] FCA 260; [2024] FCAFC 29 ...... 272

Skiba and FCT [2007] AATA 1705 ...... 175

Smith and FCT [2026] ARTA 25 ...... 436

SNA Group Pty Ltd v FCT [2025] FCA 240 ...... 497

SNA Group Pty Ltd; FCT v [2026] FCAFC 10 ...... 448, 497, 498, 631, 633

Spence v FCT [1967] HCA 32 ...... 370

Spencer v Commonwealth [1907] HCA 82 ...... 368, 510, 512

Spotless Services Ltd; FCT v (1996) 186 CLR 404 ...... 646

Stagliano, Re Estate of [2025] VSC 39 ...... 381

Stapleton v FCT (1955) 93 CLR 603 ...... 583

Stevens, Re; Cooke v Stevens [1897] 1 Ch 422 ...... 583

Suncorp Insurance and Finance v Commr of Stamp Duties [1998] 2 Qd R 285 ...... 120

Sunna v FCT [2025] FCA 1499 ...... 359

Syttadel Holdings Pty Ltd and FCT [2011] AATA 589 ...... 511

T

Taneja and FCT [2009] AATA 87 ...... 175

Taylor v DCT (1969) 123 CLR 206 ...... 583

Thomas Hare Investments Ltd v Hare [2012] VSC 200 ...... 390

Thomason v Chief Executive, Dept of Lands [1995] QLAC 4 ...... 454

Tilli and FCT [2026] ARTA 80 ...... 434

Tito v Waddell (No. 2) [1977] Ch 106 ...... 119

Toowoomba Regional Council; FCT v [2026] FCAFC 50 ...... 621

Track and FCT [2015] AATA 45 ...... 510

Trail Bros Steel & Plastics Pty Ltd; FCT v [2010] FCAFC 94 ...... 261

Travelex Ltd v FCT [2008] FCA 1961 ...... 126

Trustee for Goldenville Family Trust A/C Xiangming Huang and FCT [2025] ARTA 1355 ...... 325

Trustee for MH Ghali Superannuation Fund and FCT [2012] AATA 527 ...... 45, 99

Trustee for the Estate of the late AW Furse No. 5 Will Trust v FCT [1990] FCA 676 ...... 512

Trustee for the Michael Hayes Family Trust v FCT [2019] FCA 426 ...... 392

Trustee for the Michael Hayes Family Trust; FCT v [2019] FCAFC 226 ...... 392

Turner v Turner [1984] Ch 100 ...... 392

U

Uber Australia Pty Ltd v Chief Commr of State Revenue [2024] NSWSC 1124 ...... 296

University of Adelaide v Attorney-General (SA) [2018] SASC 82 ...... 392

University of Wollongong v Metwally [1984] HCA 74 ...... 465

V

van Camp v Bellahealth Pty Ltd [2024] NSWSC 7 ...... 27

Vanderstock v Victoria [2023] HCA 30 ...... 467

VGM Holdings Ltd, Re [1942] Ch 235 ...... 325

Vidler v FCT [2010] FCAFC 59 ...... 436

VL Finance Pty Ltd v Legudi [2003] VSC 57 ...... 438, 441, 514

VZFS and FCT [2025] ARTA 2013 ...... 300

W

Walker Corporation Pty Ltd, Application of [2022] NSWSC 1609 ...... 391

Wall and Secretary, Dept of Education, Employment and Workplace Relations [2011] AATA 433 ...... 436

Walstern v FCT [2003] FCA 1428 ...... 22

Weston’s Settlement, Re [1969] 1 Ch 223 ...... 324

Whiting; FCT v [1943] HCA 45 ...... 471

Williams v Scott [1900] AC 499 ...... 121

Williams v Williams [2023] QSC 90 ...... 28

Wood Trading Co Ltd, Re (1927) 28 SR (NSW) 106 ...... 325

Woodcock & Woodcock (No. 2) [2022] FedCFamC1F 173 ...... 212

Woolwich Equitable Building Society v Inland Revenue Commrs [1993] AC 70 ...... 142

Wooster v Morris [2013] VSC 594 ...... 30

WorkPac Pty Ltd v Rossato [2021] HCA 23 ...... 174

X

XLZH and FCT [2025] ARTA 2154 ...... 303, 306

Y

Yadav v FCT [2026] FCA 140 ...... 497

Yalos Engineering Pty Ltd; FCT v [2009] FCA 1569 ...... 176

Yazbek v FCT [2013] FCA 39 ...... 471

Z

ZG Operations Australia Pty Ltd v Jamsek [2022] HCA 2 ...... 110, 111, 174, 175, 199

Zhou and FCT [2026] ARTA 16 ...... 427

Authors

A

Abdalla, J

Head of Tax & Legal’s Report

– 2025: the year in review ...... 294

– Federal Budget 2026–27 ...... 616

– The imminent need for holistic tax reform ...... 56

– A new era for rental property tax compliance ...... 430

– Tax Reform Roundtables: the future of tax policy ...... 158

B

Backhaus, S

Superannuation

– Revised Div 296 super tax from 1 July 2026 ...... 278

Bender, P

Taxation of trusts: common issues in preparing trust deeds ...... 376

Blackwood, C

PepsiCo: a guide to the ongoing implications ...... 256

Boyle, C

PepsiCo: a guide to the ongoing implications ...... 256

Briglia, P

A Matter of Trusts

– Superannuation proceeds trusts ...... 340

Bruce, L

Tax on superannuation death benefits ...... 638

Brydges, N

A Matter of Trusts

– UPEs and CGT: it’s not all about Bendel ...... 143

Burgess, M

Holistic tax and estate planning: a guide for 2026 ...... 318

Butler, D

Superannuation

– Division 296: revised $3m+ super tax ...... 413

– Is the Div 296 tax another ABUM? ...... 207

– NALI and NALE — ATO finalises NALI ruling: part 4 ...... 344

– NALI and NALE — dividend, fixed and non-fixed NALI: part 2 ...... 97

– NALI and NALE — NALI still needs fixing: part 1 ...... 43

– NALI and NALE — the new general NALE provisions: part 3 ...... 146

– Payday Super and SMSFs ...... 593

– Revised Div 296 super tax from 1 July 2026 ...... 278

– When superannuation benefits stop being “super” ...... 649

C

Chamberlain, M

Corporate tax residency: should we care? ...... 189

Clements, J

Foreign surcharges and Australia’s tax treaties ...... 463

Collins, B

ATO debt: some key issues ...... 530

Understanding and managing tax uncertainty: part 1 ...... 19

Understanding and managing tax uncertainty: part 2 ...... 87

D

Dallas, N

Loss of trustee capacity in SMSFs ...... 129

Donlan, T

Successful Succession

– Don’t forget the trust’s purpose ...... 210

– Powers of attorney and foreign jurisdictions ...... 46

E

Eyres, T

Farm equity partnerships ...... 326

F

Fettes, W

Superannuation

– When superannuation benefits stop being “super” ...... 649

Figot, B

Superannuation

– Is the Div 296 tax another ABUM? ...... 207

G

Gandhi, N

Mid Market Focus

– Tax residency issues ...... 67

Gao, J

A Matter of Trusts

– MRE: multiple units and land consolidation ...... 93

– Non-widely held trusts and the qualified persons rule ...... 536

Gasiuk, K

A Matter of Trusts

– Merchant in a post-Budget world ...... 645

Gathercole, S

Fringe benefits tax: is there a better way? ...... 394

Goodfellow, K

Business restructures using the small business CGT concessions ...... 309

Corporatising the family farm ...... 238

Guruge, A

Understanding and managing tax uncertainty: part 1 ...... 19

Understanding and managing tax uncertainty: part 2 ...... 87

H

Hall, D

Reimagining land use: sustainability and tax ...... 401

Hall, J

Restitution in the Australian tax and superannuation systems ...... 137

Hennebry, E

A Matter of Trusts

– Division 7A liabilities after death ...... 469

Hodson, G

Member Spotlight ...... 236

I

Imbriano, L

Litigating tax disputes: key issues ...... 268

Ioannou, J

Mastering the small business CGT concessions ...... 506

J

Jackson, C

Estate planning ...... 26

James, A

Corporate tax residency: should we care? ...... 189

Jury, J

Bendel goes to the High Court: critical issues for private groups ...... 73

K

Krishnan, S

Associate’s Report

– An opportunity to address ABUMs ...... 492

– Changes to GIC/SIC from 1 July 2025 ...... 4

– Tax certainty: a fundamental principle ...... 224

Krupp, R

The failure modes of “good structuring” ...... 629

L

Lagana, A

PepsiCo: a guide to the ongoing implications ...... 256

Lay, E

Member Spotlight ...... 72

Leighton-Daly, M

AML regulation of accountants and lawyers ...... 444

Leonard, R

Third-party data governance ...... 586

M

Macpherson, B

Personal services income: the current landscape ...... 172

Mahar, F

Corporatising the family farm ...... 238

Martin, F

How the Higher Education Loan Program works ...... 81

Mascolo, S

An old chestnut revisited: is Bitcoin money? ...... 125

Monotti, W

A Matter of Trusts

– The powers of the court in varying trusts ...... 40

N

Nufer, C

Dealings with Australian agricultural land ...... 450

P

Pascale, J

Bendel goes to the High Court: critical issues for private groups ...... 73

Preston, S

Death, estates and navigating the ATO ...... 516

R

Reynolds, K

Member Spotlight ...... 124

Roff, K

Administering estates without probate: catch-22! ...... 577

S

Sandow, T

President’s Report

– An Institute larger than the sum of its parts ...... 360

– Challenges in trusts ...... 2

– Creating the Institute we want to see ...... 222

– Maintaining trust amid legislative change ...... 558

– Reflecting on 2025 and what it meant to the industry ...... 292

– Supporting our community with new measures ...... 614

– Tax reform means clarity, not tinkering ...... 490

– The pursuit of perfection ...... 156

– The Tax Summit: shaping our moment together ...... 108

– The Tax Summit: shaping the industry together ...... 54

– Thank you for your insight ...... 428

Schaefer, S

Estate planning ...... 26

Super and SMSFs: where are the goal posts? ...... 34

Slegers, P

Bendel goes to the High Court: critical issues for private groups ...... 73

Stead, F

Superannuation

– NALI and NALE — ATO finalises NALI ruling: part 4 ...... 344

– NALI and NALE — dividend, fixed and non-fixed NALI: part 2 ...... 97

– NALI and NALE — NALI still needs fixing: part 1 ...... 43

– NALI and NALE — the new general NALE provisions: part 3 ...... 146

Storey, J

Tax Counsel’s Report

– 50% CGT discount in the spotlight ...... 362

– Harmonising the definition of “employee” ...... 110

– Rethinking tax reform ...... 561

Swadling, C

Litigating tax disputes: key issues ...... 268

T

TaxCounsel Pty Ltd

Tax News – what happened in tax?

– June 2025 ...... 6

– July 2025 ...... 58

– August 2025 ...... 113

– September 2025 ...... 161

– October 2025 ...... 227

– November 2025 ...... 298

– December 2025 ...... 365

– February 2026 ...... 433

– March 2026 ...... 494

– April 2026 ...... 564

– May 2026 ...... 619

Tax Tips

– “Agreement” issues ...... 118

– CGT: commencement issues ...... 500

– Co-ownership: residential premises ...... 370

– FBT issues ...... 11

– Informality and regularity ...... 438

– Investigation: caution not termination ...... 166

– The market value concept ...... 623

– Pre- or post-CGT asset? ...... 303

– Reasonable care: TPB code of conduct ...... 231

– Tax agent issues ...... 570

– Taxation records: tax agent issues ...... 62

Tranzillo, J

Litigating tax disputes: key issues ...... 268

Treatt, S

CEO’s Report

– Building a stronger, better future together ...... 361

– Changes for a sustainable future ...... 3

– Gaining momentum for true tax reform ...... 559

– Great leaders invest in knowledge ...... 157

– Member consultations ...... 429

– Our growth in the last financial year ...... 223

– Our hopes for the Federal Budget 2026–27 ...... 491

– Shaping the moment at The Tax Summit 2025 ...... 109

– The Tax Summit: shape your moment ...... 55

– Towards a better future together ...... 615

– Wrapping up a year of sharing knowledge ...... 293

Tucker, J

Employment benefit myths and misconceptions ...... 194

V

van Zyl, C

Reimagining land use: sustainability and tax ...... 401

W

Walker, N

Superannuation

– Payday Super and SMSFs ...... 593

Wedd-Elliott, S

A Matter of Trusts

– Cross-border considerations for TDTs and the estate plan ...... 204

Wilmore, A

Member Spotlight ...... 17


Giving back to the profession

The Tax Institute would like to thank the following presenters from our May CPD sessions. All of our presenters are volunteers, and we recognise the time that they have taken to prepare for the paper and/or presentation, and greatly appreciate their contribution to educating tax professionals around Australia.



	Julie Abdalla, FTI

Yvette Adams

Arda Ahmed

Daniel Arnephy, CTA

Thomas Arnold, CTA

Adria Askin, CTA

Sam Ayoubi

Adrian Bailey, CTA

Paul Banister, CTA

Peter Bardos, CTA

David Barrett, CTA

Michael Bennett, CTA

Kara Bentley

Jake Berger

Cameron Blackwood, ATI

Julia Bolodurina

Neil Brydges, CTA

Natalie Cameron, CTA

Joanne Casburn, FTI

Steven Che

Andrew Clements, FTI

Peter Cohilj, FTI

Graeme Colley

Bruce Collins, CTA

Danielle Constatine

Michael Cosgrove

Matthew Cridland, CTA

Sara Darmenia

Craig Day

Shalini De Silva

Tracey Dunn

Emily Falcke

Hongjian Fan

Sandra Farhat, FTI

Catherine Feng

Peter Feros, CTA

Tony Frost

Ned Galloway

	Shiva Ganapuram

Jillian Gardner

Jeremy Geale, CTA

Laura Grant

Donal Griffin

Mark Hadassin, CTA

Clint Harding, CTA

Jane Harris, CTA

Michael Hennessey, CTA

Ed Hewings

Frank Hinoporos, CTA

Stephen Holmes, CTA

David Hughes, CTA

Luke Imbriano, FTI

Tony Ince, CTA

John Ioannou, CTA

Charm Jayatileka

Elizabeth Jools

Alexander King

Fiona Knight, CTA

Spyros Kotsopoulos, CTA

Ermelinda Kovacs

Peter Kramer, ATI

John Lean

Sophie Lewis

Alice Liang

Lirize Loots, ATI

Clement Lui

Alia Lum, CTA

Richard Lyons

Amanda Martin

Chanel Martin

Sakshi Mathur

Matthew McKee, FTI

Kelly McNeil

Miryam Meza, CTA

Helena Michael

Andy Milidoni, CTA

	Hayley Mitchel

David Montani, CTA

Fiona Moore, CTA

James Nickless

Justen Nixon

Richard Nutt

Glenn O’Connell

Peter Oliver, CTA

Denise Parker

Jessica Pengelly, CTA

Sally Preston, CTA

Karina Ralston

Monique Robb

Jodie Robinson, CTA

Penny Robinson

Rebecca Saint

Jemma Sanderson, CTA

Andrew Sharp

Louisa Sijabat

Shilam Singh

Kara Singleton, ATI

Bryan Soepardi, ATI

Andrew Sommer, CTA

Louise Stanton

Geoff Stein, CTA

David Stevenson

Chris Stewart

Gamil Tadros

Anup Thapa

Jayde Thompson

Lisa To, CTA

Joseph Tranzillo

Peter Walmsley

Michael Walpole, CTA

Tom Walrut, FTI

Andrew Watson

Rob Whait, CTA









[image: Illustration]

ISSN 0494-8343

Publishing House

The Tax Institute

ABN 45 008 392 372

Level 21, 60 Margaret Street

Sydney, NSW 2000

Editorial Board (appointed September 2021)

Michael Walpole, CTA, Professor, UNSW (Chair)

David W Marks KC, CTA, Queensland Bar

Helen Hodgson, CTA, Professor, Curtin University

Paul O’Donnell, CTA, Principal, Deloitte

Content Marketing Specialist

Thomas Fitzgerald-White

Editorial Adviser

Professor Bob Deutsch, CTA

Managing Editor

Deborah Powell

Graphic Designers

Claudio Palma, Michael Foody and Mei Lam

Typesetter

Midland Typesetters, Australia

Advertising
Business Relationship Manager

02 8223 0003

© 2026 The Tax Institute

This journal is copyright. Apart from any fair dealing for the purpose of private study, research, criticism or review, as permitted under the Copyright Act, no part may be reproduced by any process without written permission.

Disclaimer

Unless otherwise stated, the opinions published in this journal do not express the official opinion of The Tax Institute. The Tax Institute accepts no responsibility for accuracy of information contained herein. Readers should rely on their own inquiries before making decisions that touch on their own interests.






Contacts

National Council

Chair

Clare Mazzetti

President

Tim Sandow, CTA

Vice President

Paul Banister, CTA

National Councillors

Todd Want, CTA

Leanne Connor, CTA

Ian Heywood, CTA

Modiesha Stephens, CTA

Rae Ni Corraidh, CTA

National Office

CEO: Scott Treatt, CTA

Level 21, 60 Margaret Street

Sydney, NSW 2000

T 1300 829 338

E tti@taxinstitute.com.au

State Offices

New South Wales and ACT

Chair: Alison Stevenson, CTA

Vice Chair: Kristie Schubert, CTA

Level 21, 60 Margaret Street

Sydney, NSW 2000

T 02 8223 0000

E nsw@taxinstitute.com.au

Victoria

Chair: Dioni Perera, FTI

Vice Chair: Frank Hinoporos, CTA

Level 3, 530 Collins Street

Melbourne, VIC 3000

T 03 9603 2000

E vic@taxinstitute.com.au

Queensland

Chair: Kim Reynolds, CTA

Vice Chair: John Middleton, CTA

310 Edward Street

Brisbane, QLD 4000

T 07 3225 5200

E qld@taxinstitute.com.au

Western Australia

Chair: Ross Forrester, CTA

Vice Chair: Billy-Jo Famlonga, FTI

152 St Georges Terrace

Perth, WA 6000

T 08 6165 6600

E wa@taxinstitute.com.au

South Australia and Northern Territory

Chair: George Hodson, CTA

75–77 Dale Street

Port Adelaide, SA 5015

T 1300 829 338

E sa@taxinstitute.com.au

Tasmania

Chair: Simon Clark, CTA

Vice Chair: Ron Jorgensen, CTA

E tas@taxinstitute.com.au


[image: Illustration]

OEBPS/images/f0652-02.png





OEBPS/images/26-029EVT_State-Taxes-Convention_26-06_HP_v1-ePub.jpg
The Tax
| Institute

State Taxes | l
Convention

All state and territory taxes covered
in one program

« The Convention offers a forum for meaningful
discussion, shared insight and deeper
understanding of how state tax issues are
evolving nationwide.

Gain direct access to state and territory

Register before 3 July to save $200 with early bird pricing.

=] 30-31 Jul 2026 - © Melbourne






OEBPS/images/online.png
Orlfne





OEBPS/images/f0615-01.png





OEBPS/images/f0652-03.png
. =





OEBPS/images/f0616-01.png














OEBPS/images/f0614-01.png
&





OEBPS/images/f00ii-01.jpg





OEBPS/images/vic.png





OEBPS/images/f0627-01.jpg





OEBPS/images/f0574-01.jpg





OEBPS/images/f0652-04.png





OEBPS/images/sa.png





OEBPS/images/tas.png





OEBPS/images/f0652-05.png





OEBPS/images/f0576-01.jpg
T The Tax Institute | Higher Education





OEBPS/images/nt.png





OEBPS/images/cover.jpg
Volume 60(11) The Tax
June 2026 | Institute

Taxation
n Australia

The failure modes of Tax on superannuation

. death benefits
“ 9
good structuring Linda Bruce
Russell Krupp, CTA ! "

et
1I|=;.|p| Ill





OEBPS/images/nsw.png





OEBPS/images/26-009EDU_SP2_Enrol-Lion_Blue_26-06_FP_v2-EPUB.jpg
Your pride awaits.

The future of tax is growing
and it needs thinkers like you.

For those willing to step forward, this is your moment
to sharpen your expertise with specialised tax subjects
or programs, and position yourself at the forefront of

a profession that will only continue to grow.

Enrolments close soon.

The Tax | Higher
I Institute | Education

HEPCO Pty Ltd trading as The Tax Institute Higher Education PRV14349.





OEBPS/images/26-001TA_B2G1F-Learn-More-Campaign_Blue_26-06_HP_v2-EPUB.png
||) Tax Academy

Maximise your CPDs.
Earn 30 CPD hours for the price of 20.

Select any three units before EOFY and
apply checkout code 2TA1.

Select your units »

T The Tax Institute






OEBPS/images/24-008RES_TKE-Adeline_26-06_HP_v1-EPUB.jpg
The Tax
I Institute

With over 42,000+ in-depth analyses,
journal articles, case studies and more,
Tax Knowledge Exchange is the database
trusted by thousands of tax professionals
nationwide. Subscribe today.






OEBPS/images/26-027EVT_Tax-Summit_Blue_26-06_FP_v2-EPub.jpg
| 2-4 Sept 2026 || ICC Sydney |
POWERED BY PEOPLE

Ti' The Tax Institute

Join the biggest tax event of the year.

Returning to Sydney this September,

The Tax Summit is where the profession
comes together - to learn, connect, and lead.
Experience the pinnacle of tax insights,
practical takeaways and thought leadership
addressing today’s most notable tax shifts
and updates.

Register early to save $400 with advance pricing

- secure your spot today.






OEBPS/images/f0575-01.jpg
[
@%W{”@{ 7

Class of

7~ \ ¢ /
P ¥y 5 \Ja





OEBPS/images/qld.png





OEBPS/images/tax.png
Taxation
in Australia







OEBPS/images/26-005MEM_Membership-ACQ-Feb-June-2026_26-06_FP_v2-Epub.jpg
The Tax
| Institute

IIEXC o TR
P 4
- Our jarnn

Institute

As the professional body dedicated exclusively to tax,
we’re proud to support your career with member-only
resources, CPD, webinars, events and advocacy designed
for tax professionals at every stage of their journey.

And with the latest resources at your fingertips, we know
our members will never miss the latest tax beat.

Renew today »






OEBPS/images/f0652-01.png





OEBPS/images/back.png
The Tax
| Institute

taxinstitute.com.au





OEBPS/images/wa.png
WA |





