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Tax News – at a glance

by TaxCounsel Pty Ltd

February – what happened in tax?

The following points highlight important federal tax developments that occurred during February 2026. A selection of the developments is considered in more detail in the “Tax News – the details” column on page 433 (at the item number indicated).

Thin capitalisation review

In a joint media release on 30 January 2026, the Treasurer, the Assistant Treasurer and the Assistant Minister for Productivity announced that the Board of Taxation had been tasked to undertake an independent review of the government’s thin capitalisation reforms. See item 1.

Contrived property development arrangements

The Commissioner has released a taxpayer alert in relation to certain property development arrangements between related parties involving long-term construction contracts that appear to be designed to create an artificial mismatch between the recognition of income from the property development activity and deductions claimed for the costs of development (TA 2026/1).See item 2.

CGT: right to occupy dwelling under a will

The Commissioner has released a draft determination that considers the operation of the special CGT main residence exemption provision (s 118-195 of the Income Tax Assessment Act 1997 (Cth)) that can apply where a dwelling (or an ownership interest in a dwelling) passes to a beneficiary in a deceased estate or is owned by the trustee of a deceased estate (TD 2026/D1). See item 3.

Reckless: penalty assessments upheld

The Administrative Review Tribunal (ART) has rejected a taxpayer’s challenge to penalty shortfall assessments made by the Commissioner on the basis that the taxpayer had been reckless (Tilli and FCT [2026] ARTA 80). See item 4.

Input tax credits time-barred

The Federal Court (Logan J) has dismissed an appeal by a taxpayer from a decision of the ART which held that the taxpayer’s claims for GST input tax credits were out of time (Barth Family Trust (Trustee) v FCT [2025] FCA 1693). See item 5.

Enterprise issues and an AI hallucination

In a recent decision in which the ART held that the dog-breeding activities of the taxpayer constituted an enterprise for the purposes of GST (either as the carrying on of a business or as an adventure in the nature of trade), the ART also considered various issues relating to penalties and commented on the use of artificial intelligence in the preparation of submissions being made to the ART (Smith and FCT [2026] ARTA 25). See item 6.

FBT: work vehicles

The ATO has recently released details of its focus on businesses that overlook or misreport their FBT liabilities for the private use of work vehicles. The private use of work vehicles, including the use of eligible commercial vehicles such as dual cab utes, is an area that the ATO continues to focus on. The ATO uses sophisticated data and analytics to detect businesses that are not meeting their obligations.

Default assessments: onus not discharged

The ART has held that an individual taxpayer failed to discharge the onus of proving that amended default assessments that the Commissioner had raised against him for the 2013 to 2017 income years were excessive and also that, for those income years, there was no avoidance of tax due to fraud or evasion (Zhou and FCT [2026] ARTA 16). The taxpayer made no attempt to demonstrate his actual taxable income for the relevant years.


President’s Report

by Tim Sandow, CTA
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Thank you for your insight

President Tim Sandow thanks members for their engagement on the future of our Institute.

Last month, Scott and I travelled to most major cities, giving members the opportunity to better understand The Tax Institute and the Institute of Public Accountants (IPA) amalgamation proposal we are discussing, to raise questions, concerns or impacts, and to help inform due diligence and decision-making.

As Scott and I explained during the session, the big picture is this: right now, we can support day-to-day operations. We can continue to produce the same benefits, resources and services we do currently. But we cannot effectively deliver needed and significant investment in technology and service delivery. We cannot substantially improve member benefits or introduce new benefits in ways that members are asking for.

Although our operating result is trending in the right direction to recover our net asset position, the speed of the recovery is not growing as fast as our need to invest in our technology and services. Today, we could remain as we are. But if we do that, the rest of the world will move on around us and we will not be able to catch up. Eventually, we will be in a position where we cannot continue as we are.

We want to explore our future opportunities now, from a place of stability, rather than in a future where the same options may no longer be available to us. This proposal with the IPA will provide us with an opportunity to grow, invest and build better member services, while preserving everything we love about The Tax Institute — our brand, our identity, our credentials, our education offerings and our world class events.

The Tax Institute is known for the high quality of its education, events, advocacy and resources and its unwavering commitment to the tax profession. That reputation is well-earned and is clearly something our members are proud of and hold dear.

That’s important not just for our members today — our work in the tax system is important for all tax practitioners currently practising and the future generations who may enter tax in years to come.

In order to maintain that excellence, we need to consider avenues of further stability and future growth. Right now, we have the opportunity to explore a future where we remain the home of tax, member-driven and flourishing for years to come. I’m excited by the future prospects ahead of us and hope you are too.

I’d like to thank everyone who attended a Member Consultation session, either online or in-person, for being engaged in the future of your Institute. Some wonderful perspectives and insights were raised.

Please expect to hear more from us on both the insights gained through these consultation sessions and next steps as we progress through our due diligence.


CEO’s Report

by Scott Treatt, CTA
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Member consultations

CEO Scott Treatt thanks members for their engagement on the future of our Institute.

As Tim has said in his report, last month we had the pleasure of meeting with members in cities around Australia and in various online sessions to hear your questions, feedback and insights on the Institute of Public Accountants (IPA) proposal currently undergoing due diligence.

For any of you who weren’t able to attend, here is a brief summary of some of the member feedback we see this proposal addressing:

• we need a financially sustainable Tax Institute for years to come — sharing back-office, IT and accommodation will see significant future cost savings estimated to be up to $3.5 million pa;

• we want to be an Institute that is second to none on tax technical insight and recognised as the “Home of Tax” — a bigger TPA team supported by members;

• members need a reliable digital experience on the website, member portal and all interactions with The Tax Institute — leveraging an existing tech stack that the Institute can transition to swiftly post-agreement means that our technology can be brought up-to-date quickly, ensuring a better overall digital experience. Pooled IT resources means that the platforms can be maintained, along with a rapidly changing digital landscape;

• continuing strong advocacy both within the Australian tax system and globally should be prioritised — a larger overall community strengthens our voice in advocacy spaces, while ensuring that Tax Institute members continue to drive the agenda and direction of our efforts. IPA’s global reach provides a pathway to advocacy on a greater level;

• prompt, efficient and effective engagement with Tax Institute staff should continue and be enhanced — a larger and better resourced team means that your needs are met promptly by staff who are well-trained and working within efficient systems that allow us to tailor your experience; and

• increased technical tools and resources spanning all parts of the tax profession, available as part of your membership — a larger technical team with a broader spectrum of expertise allows us to deliver more and varied benefits to members.

We will endeavour to give you more information about the insights gathered during these sessions soon and to keep you in the loop on developments as we can. For now, I will say thank you for engaging with us and sharing in an open and honest discussion around what we are trying to achieve for our Institute and for the wider profession.


Head of Tax & Legal’s Report

by Julie Abdalla, FTI
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A new era for rental property tax compliance

We consider the ATO’s proposed new guidance on rental property income and deductions and reflect on the key refinements needed for a clearer and more practical framework.

Australia continues to grapple with a deepening housing crisis, driven by chronic undersupply, soaring demand, and rising construction costs, which have pushed home prices and rents sharply higher across major cities and regions. As governments look for solutions, we have seen a number of changes in the form of new tax measures and changes in administration. In 2024, the Victorian Government enacted the Short Stay Levy Act 2024 (Vic), imposing a 7.5% levy on short-stay accommodation bookings from 1 January 2025 in an effort to shift properties back into the long-term rental market and improve housing availability. At the federal level, the Australian Taxation Office has in recent years intensified its focus on rental property compliance, particularly on deductions claimed for holiday homes and short-term rentals. This stems from ATO concerns about improper deduction claims, including those linked to properties that are primarily used for private leisure rather than for genuine income-earning purposes. The surge in short-stay accommodation platforms (such as Airbnb) has blurred the distinction between investment and lifestyle assets, necessitating clear, contemporaneous guidance.

TR 2025/D1 and related practical compliance guidelines

In November 2025, the ATO released for public consultation (which, at the time of writing, remains in draft form) draft public advice and guidance (draft PAG), comprising:

• TR 2025/D1 Income tax: rental property income and deductions for individuals who are not in business;

• PCG 2025/D6 Apportionment of rental property deductions — ATO compliance approach; and

• PCG 2025/D7 Application of section 26-50 of the Income Tax Assessment Act 1997 to holiday homes that you also rent out — ATO compliance approach.

The draft PAG marks a significant policy shift in rental property tax guidance since the withdrawal of IT 2167, which outlined the longstanding approach since 1985. It outlines how individuals not carrying on a rental property business should treat rental income and related deductions, with a particular focus on holiday homes, short-stay platforms and mixed-use properties. The draft PAG now treats holiday homes as a leisure facility under s 26-50 of the Income Tax Assessment Act 1997 (Cth) (ITAA97), resulting in the denial of deductions for key ownership costs, such as loan interest, council rates and land tax. In addition, there are aspects of the draft PAG that should be clarified, and it has issues regarding fairness and administrative practicality.

Clarify the interpretation of “mainly used to produce assessable income”

TR 2025/D1 places heavy emphasis on whether a rental or holiday property is “mainly used” to produce assessable income, the key test in determining whether the leisure facility rules in s 26-50 ITAA97 will apply to deny ownership deductions. TR 2025/D1 and PCG 2025/D7 provide that whether a property is “mainly used” to produce assessable income is a qualitative test. It depends on a range of factors, including whether the property’s pricing is realistic, the number of days it is available for rent, whether it is available at desirable times, and the pattern of use. TR 2025/D1 and PCG 2025/D7 do not provide a clear quantitative test for what the term “mainly” means, such as a certain number of days that a property must be rented or available for rent. A property rented for most of the year may not be considered “mainly used” to produce assessable income if, for example, during peak holiday periods, it is not available for rent and is instead used for private purposes.

The Tax Institute recommends adopting a quantitative approach to reduce uncertainty created by the ATO’s proposed method for property owners and tax practitioners. An interpretation of “mainly” that is construed as “more than 50%” or “for the most part” would better clarify when the exception can be applied under s 26-50 ITAA97. This would be consistent with other ATO guidance that defines “mainly” as “more than 50%”, such as TR 2022/3 which is relevant to interpreting whether income is mainly for personal services under s 84-5 ITAA97.

Increase transparency around ATO assessment of “genuine availability”

If s 26-50 ITAA97 does not apply, the draft PAG reinforces that deductions will still depend heavily on whether a property is genuinely available for rent, yet the underlying principles remain somewhat subjective.

The ATO considers pricing, booking acceptance, and availability during peak seasons as factors that determine “genuine availability”. PCG 2025/D7 states that rejecting reasonable booking requests or setting unrealistic prices may result in deductions being denied for the affected period of time. We recommend introducing clearer examples and practical compliance thresholds, such as a minimum ratio of accepted bookings to booking inquiries, market pricing benchmarks, objective indicators of unrealistic pricing, and acceptable reasons for blocking dates (eg repairs, safety and storm damage). This would provide the necessary guidance to property owners and tax practitioners, reduce disagreements during audits, and improve consistency in ATO decision-making.

Include a separate section on the tax treatment for holiday homes, generating some rental income

The draft PAG would benefit from explicit guidance on the tax treatment when a holiday home generates some rental income but does not satisfy the exception in s 26-50 ITAA97. PCG 2025/D6 appropriately explains that ownership expenses listed in s 26-50(1) are not deductible in these circumstances. It also clarifies through examples that certain expenses directly related to the derivation of rent — such as agent’s commission, advertising, cleaning and laundering after guest stays, and usage-based utilities — may still be deductible under s 8-1 ITAA97 on a fair and reasonable basis. However, the guidance does not include a standalone section that explicitly sets out the tax treatment. To improve usability and reduce uncertainty for taxpayers, the draft PAG should include a dedicated section addressing these scenarios, distinguishing between non-deductible ownership costs and expenses that are either wholly deductible (such as those listed in para 11 of PCG 2025/D6) or require reasonable apportionment. This additional explanation would ensure that taxpayers understand the correct treatment of costs when a holiday home is not mainly held to produce rent but nonetheless generates some assessable income.

Include CGT implications where ownership costs are non-deductible

The draft PAG would benefit from further clarification of the capital gains tax implications that arise when taxpayers rent out all or part of their main residence or a holiday home. While this topic may be considered somewhat outside the scope of the current guidance, if that is the case, the ATO should publish separate PAG addressing these CGT issues, given their close connection to the matters already covered. In particular, when ownership costs are made non-deductible under s 26-50 ITAA97, taxpayers will naturally question whether such costs may instead be included in the property’s cost base. As the draft PAG is silent on this point, we recommend that the ATO clarify the CGT treatment of ownership costs denied under s 26-50(1), including whether they can form part of the third element of the cost base for properties acquired after 20 August 1991. The Tax Institute is of the view that, where the exception in s 26-50(3)(b)(ii) is not met, and deductions are therefore denied, these ownership costs should be included in the third element of the cost base under s 110-25(4) ITAA97.

Clarify the eligibility of the main residence exemption

Clarity is needed regarding how the CGT rules apply when a taxpayer rents out a room or temporarily lets their entire main residence. In these common scenarios, the six-year absence rule in s 118-145 ITAA97 does not apply because the dwelling has not ceased to be the taxpayer’s main residence, and instead the apportionment rules in s 118-190 ITAA97 operate to reduce the main residence exemption. The draft PAG should expressly explain how ss 118-145, 118-190 and, where relevant, 118-192 ITAA97 apply, and provide contemporary examples illustrating the practical CGT consequences, including the impact of assessable income, allowable deductions, and the need for accurate record-keeping. This additional clarity would help to ensure that taxpayers and practitioners correctly understand how occasional or partial rental use affects eligibility for the full main residence exemption.

Introduce clearer compliance and record-keeping requirements

While the draft PAG signals greater scrutiny, it provides limited detail about what level of documentation the ATO expects during reviews. We consider that publishing a detailed compliance checklist would clarify expectations, reduce audit disputes, and improve taxpayer confidence. Such a checklist could provide supplementary guidance on the required evidence of genuine availability, documentation for rental inquiries and rejections, and records needed to substantiate private versus rental use.

Conclusion

The draft PAG is an important step towards modernising Australia’s rental property tax framework, but further refinements are needed to ensure that it is fair, clear and practically applicable. By improving guidance on the meaning of “mainly used for rental”, strengthening transparency around ATO assessments, and providing clearer compliance directions, the ATO can issue a final PAG that improves taxpayer certainty while maintaining the integrity of the tax system.
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Tax News – the details

by TaxCounsel Pty Ltd

February – what happened in tax?

The following points highlight important federal tax developments that occurred during February 2026.

Government initiatives

1. Thin capitalisation review

In a joint media release on 30 January 2026, the Treasurer, the Assistant Treasurer and the Assistant Minister for Productivity announced that the Board of Taxation had been tasked to undertake an independent review of the government’s thin capitalisation reforms.

The thin capitalisation reforms target the excessive use of debt deductions to avoid paying tax in Australia, and are in line with the OECD’s best practice guidance.

As part of the independent review, the Board will consider the overall performance of the amendments in strengthening Australia’s thin capitalisation rules.

The Board has been asked to provide its report within 12 months.

The independent review of the thin capitalisation reforms is a statutory requirement, stipulated when the legislation became law in April 2024.

The Commissioner’s perspective

2. Contrived property development arrangements

The Commissioner has released a taxpayer alert in relation to certain property development arrangements between related parties involving long-term construction contracts that appear to be designed to create an artificial mismatch between the recognition of income from the property development activity and deductions claimed for the costs of development (TA 2026/1).

Under the arrangements, tax on the profits may be indefinitely deferred and the losses generated are utilised within the group to obtain a tax advantage.

The arrangements involve a special purpose developer (the developer) being interposed between an entity that owns the land being developed (the landowner) and another entity undertaking building and construction works on the land (the builder). The interposition of the developer artificially separates the land ownership and development activities which are, in substance, a single economic activity of property development.

More particularly, the property development arrangements under review typically involve the following characteristics:

• a separation of land ownership and development activities is created through the interposition of an existing or newly established special purpose developer between the landowner and builder;

• the landowner and the developer are under common ownership or control;

• the landowner and the developer enter into a property development agreement using a long-term construction contract that spans more than one income year;

• the terms of the contract deliberately provide that the developer does not derive any income for managing and delivering the development until the project is completed;

• while under the terms of the contract the developer purportedly provides development services to the landowner, in practice, there is minimal or no evidence that the developer does, or has the capacity to, undertake the development. That is, the developer exists in form only, and it appears that the services provided to the landowner are all outsourced to the builder and funded by another party;

• the losses (arising from the deductions claimed progressively for construction costs while the recognition of income is deferred) are then offset against other income earned by the developer or used to offset other income of the economic group;

• this arrangement may be repeated in a deliberate manner to coordinate with the timing of income from the broader economic group or other development projects, resulting in minimal to no tax being paid across the economic group;

• while minimal to no tax is paid, there can be significant growth in the wealth of the economic group, and in some cases, this wealth is subsequently extracted by individual controllers of the group for their personal benefit.

The ATO is actively reviewing arrangements involving long-term construction contracts that exhibit features similar to those described in TA 2026/1.

The ATO is concerned that related parties undertaking these arrangements are, in substance, undertaking a single economic activity of property development, yet have artificially separated land ownership and development activities to gain a tax advantage.

The ATO is also concerned that the arrangements are contrived and designed to artificially separate the land ownership and development activities to:

• inappropriately manipulate the application of the trading stock provisions of the Income Tax Assessment Act 1997 (Cth) (ITAA97);

• inappropriately defer the recognition of income by the developer;

• generate artificial losses in the developer that are used to offset other income within the economic group, leading to reduced tax or no tax being paid;

• with repeated use of the arrangement in a deliberate manner, ensure that reduced tax, or no tax, is being paid, sometimes indefinitely, and enable wealth extraction.

Also, these arrangements may be a scheme for the purposes of the general anti-avoidance provisions (Pt IVA of the Income Tax Assessment Act 1936 (Cth)).

Draft practical compliance guideline

Importantly, the ATO intends to publish a draft practical compliance guideline for comment to accompany TA 2026/1. The draft guideline will outline the ATO’s proposed compliance approach, including indicators of higher-risk arrangements and illustrative examples likely to attract scrutiny.

3. CGT: right to occupy dwelling under a will

The Commissioner has released a draft determination that considers the operation of the special CGT main residence exemption provision (s 118-195 ITAA97) that can apply where a dwelling (or an ownership interest in a dwelling) passes to a beneficiary in a deceased estate or is owned by the trustee of a deceased estate (TD 2026/D1).

So far as is presently relevant, where the dwelling (or the ownership interest) was a pre-CGT asset of the deceased, there are several circumstances in which the special CGT main residence exemption provision potentially applies. One of these circumstances is where the dwelling was, from the deceased’s death until the relevant ownership interest ends, the main residence of one or more individuals who had “a right to occupy” the dwelling “under” the deceased’s will (item 2(b) of the table in s 118-195(1) ITAA97).

The following are some points made in TD 2026/D1:

• the phrase “right to occupy the dwelling under the deceased’s will” is not defined in the ITAA97 and takes its ordinary meaning, having regard to the statutory context;

• the right to occupy is a personal right, encompassing the right to reside or “live on” a property for a specified period;

• the term “under” has been considered by the courts, in the context of income tax legislation, to mean “in accordance with”, “pursuant to” and “by virtue of”;

• the right to occupy must have been expressly granted under the terms of the will to an individual specifically named in the will;

• an individual will only have a right to occupy a dwelling under the deceased’s will if the right was granted in accordance with the terms of the will itself without the aid or intervention of any subsequent or intermediate transaction;

• a right to occupy granted to an individual by a trustee pursuant to a broad discretion, given to the executor or trustee of the deceased estate under the deceased’s will, is not “a right to occupy the dwelling under the deceased’s will” for the purposes of s 118-195(1) ITAA97; and

• similarly, an individual will not be considered to have a right to occupy a dwelling under the deceased’s will if that right was granted under a separate agreement, such as a deed of arrangement which is entered into between the beneficiaries and executor or trustee of the deceased estate.

The reference to the term “will” is, properly construed, a reference to the deceased’s will only and does not extend to a testamentary trust. Therefore, an individual will not have a right to occupy a dwelling under the deceased’s will for the purposes of item 2(b) in situations where:

• an individual is specifically named in a testamentary trust deed as having a right to occupy the dwelling; or

• the testamentary trust deed provides the trustee of the deceased estate with a discretion to grant a right to occupy the dwelling to any individual.

Where s 118-195 ITAA97 applies, the whole of a capital gain or capital loss is disregarded. However, part of the capital gain or capital loss may be disregarded under s 118-200 ITAA97. If this provision applies, the partial exemption will be calculated in accordance with the formula in s 118-200(2).

Recent case decisions

4. Reckless: penalty assessments upheld

The Administrative Review Tribunal (ART) has rejected a taxpayer’s challenge to penalty shortfall assessments made by the Commissioner on the basis that the taxpayer had been reckless (Tilli and FCT1).

Following an audit of the taxpayer’s tax affairs for the 2015, 2016 and 2017 income years (including a compulsory interview), the Commissioner determined that the taxpayer had omitted income totalling $180,184, comprised of:

• rental income from properties owned by a family trust of which the taxpayer was one of the trustees totalling $28,383;

• unexplained deposits and payments into the taxpayer’s bank accounts totalling $122,868; and

• cash deemed have been received by the taxpayer from her husband totalling $28,933.

The Commissioner also determined that the taxpayer was liable for a shortfall penalty arising from making a false or misleading statement, calculated at a base penalty rate of 50% on the basis that the taxpayer behaved recklessly. The penalty was also subject to an uplift of 20% for the 2016 and 2017 income years due to the circumstances attracting the penalty being repeated in those years.

On 23 June 2021, the Commissioner issued notices of amended assessments and penalty assessments for the relevant income years reflecting the audit decision. The taxpayer objected to these assessments and, following the Commissioner’s disallowance of the objections, sought a review by the ART.

By the time the matter came before the ART, the only issue that remained for determination was whether the base rate of the penalty imposed resulted from a failure to take reasonable care, and should therefore have been imposed at 25% or, in the alternative, whether the ART should exercise its discretion to remit the penalty to that amount.

The ART said that, in conceding the application for review in respect of the primary tax liabilities, the taxpayer was taken to admit that the statements made by her to the Commissioner were false and misleading. In practical terms, it would be incredibly difficult for a taxpayer to discharge the onus of establishing that an assessment was excessive or otherwise incorrect in the absence of positive evidence, especially in a matter such as the present where an explanation as to the taxpayer’s conduct was of significance.

The ART went on:

“53. Recklessness is assessed objectively. The question is not whether the taxpayer subjectively believed that her affairs were being properly attended to or whether she trusted others to manage those affairs on her behalf, but whether her conduct displays an indifference to a real risk her tax returns were incorrect, and the risk was obvious to a reasonable person in her position.

…

56. While I draw no adverse inference from that decision, the paucity of evidence before me necessarily limits the factual conclusions that may be drawn in [the taxpayer’s] favour. The onus requires the [taxpayer] to establish facts sufficient to displace the Commissioner’s assessment. That onus cannot be discharged by speculation, bare assertion or by inviting the Tribunal to draw favourable inference in absence of positive evidence.

57. During the Relevant Years, the [taxpayer] disclosed only $20,500 in notional trust distributions as her assessable income. At the same time, her self-reported annual living expenses totalled $49,500. That level of expenditure was objectively inconsistent with the limited income disclosed in her returns.

58. The Notices of Amended Assessment were ultimately issued on the basis that [the taxpayer] had received significant amounts of undeclared income identified through unexplained deposits, rental income and cash from [her spouse]. These were substantial receipts directly relevant to her income position.

…

60. [The taxpayer’s] conduct was not merely passive. She admitted to signing documents of clear legal and financial significance without reading them or attempting to understand their contents or consequences. This behaviour reflects a complete abdication of personal responsibility for her own financial and taxation affairs.”

The ART pointed out that, while it is common and often understandable for taxpayers to rely on professional advisers, such reliance does not absolve a taxpayer of all accountability. There remains an expectation that a taxpayer will have some minimum level of engagement with their affairs, awareness of significant income and assets in their name, preparedness to ask basic questions, and willingness to review, understand and attest to the accuracy of documents before signing them. The taxpayer did none of these things.

This was not a case of inadvertent carelessness or isolated oversight, but rather wilful disengagement. The taxpayer chose not to know, and not to ask, in circumstances where a reasonable person would have recognised the real risk that returns lodged on her behalf may not have been correct.

The following observations of the ART may be noted:

“75. At the forefront of my mind is that the exercise of the remission discretion must be consistent with the purpose of the penalty regime. I have found the [taxpayer’s] conduct was not careless, passive or isolated. There was a wilful blindness and complete abdication of responsibility for her tax affairs. In the absence of a full and proper explanation, remission (even in part) would risk conveying a message that reckless indifference or voluntary disengagement carries no real consequences. I do not consider that outcome would be consistent with the purpose of the legislative regime.”

For a further recent decision of the ART in which the concept of recklessness in the context of the penalties regime was considered, see Crawford and FCT.2

5. Input tax credits time-barred

The Federal Court (Logan J) has dismissed an appeal by a taxpayer from a decision of the ART which held that the taxpayer’s claims for GST input tax credits were out of time (Barth Family Trust (Trustee) v FCT3).

The taxpayer operated a swimming pool construction business and had been registered for GST since 1 July 2000, accounting for GST on a cash basis and lodging quarterly business activity statements (BASs).

In late 2012 and 2013, the taxpayer fell behind in its BAS lodgments. By the time the outstanding BASs were lodged in 2018, approximately four to five years had passed since the dates for lodgment required under the GST legislation.

The returns that were finally lodged brought GST to account on taxable supplies and claimed input tax credits. Following an audit, the Commissioner issued amended assessments disallowing the input tax credits on the basis that any entitlement to the input tax credits was extinguished by s 93-5 of the A New Tax System (Goods and Services Tax) Act 1999 (Cth) (GSTA99). It was the Commissioner’s decision disallowing the taxpayer’s objection to the amended assessments that came before the ART for review. The ART affirmed the objection decision of the Commissioner and the taxpayer appealed from this decision to the Federal Court.

So far as is relevant, s 93-5 provides to the effect that a taxpayer ceases to be entitled to an input tax credit for a creditable acquisition to the extent that the input tax credit has not been taken into account, in an assessment of a net amount of the taxpayer, during the period of four years after the day on which the taxpayer was required to give to the Commissioner a GST return for the tax period to which the input tax credit would be attributable. The taxpayer then appealed to the Federal Court.

In dismissing the taxpayer’s appeal, Logan J said that the position was that there was neither assessment nor objection within any of the prevailing four-year periods. In each case, the taxpayer claimed an input tax credit outside that period. All that the Commissioner did in amending the assessment so as to disallow the input tax credit concerned was to give effect to the language of s 93-5. The time having expired, the right to the input tax credit ceased. In turn, all that the objection decision did in affirming it was to recognise that position.

Logan J said that the ART’s role in reviewing the objection decision did not entail any revival of the right to the input tax credit. Instead, all that the ART did was to recognise, in reviewing the objection decision, that the input tax credit concerned had not been taken into account in any assessment within a prevailing four-year period.

6. Enterprise issues and an AI hallucination

In a recent decision in which the ART held that the dog-breeding activities of the taxpayer constituted an enterprise for the purposes of GST (either as the carrying on of a business or as an adventure in the nature of trade), the ART also considered various issues relating to penalties and commented on the use of artificial intelligence (AI) in the preparation of submissions being made to the ART (Smith and FCT4).

As to the use of AI, the ART said that the cases the taxpayer cited in support of his submissions did not stand for the principles he asserted, if the cases existed at all. The ART was not certain that this had occurred in the present case, but commented that, if AI was used as a research tool by litigants before the ART, each case identified by AI needed to be located on public websites and (assuming it exists) read in order to ensure that it stands for the proposition for which it is cited before it is put to the ART. Otherwise, the ART’s time and scarce resources are being wasted, as the ART must look for cases that do not exist and read cases that have no relevance at all. Unfortunately, that was exactly what had happened, whether AI was used or not.

The ART gave six instances of erroneous reliance on cases, including:

• Vidler v FCT5 which has nothing to say about reconstructed records as the taxpayer asserted. It was a case about whether land could comprise “residential premises” under the GSTA99 despite it having no building, on the basis it had residential zoning. It also had nothing to say about creditable acquisitions as the taxpayer asserted and was irrelevant to the case before the ART;

• the taxpayer also cited “Re Jowett v Commissioner of Taxation [2011] AATA 433” for a similar proposition. The case that has that citation is Wall and Secretary, Department of Education, Employment and Workplace Relations6 and it too has nothing to say about reconstructed records. The “Jowett” case that the taxpayer cited as an ART case does not exist under any citation. It is a hallucination. The taxpayer linked Federal Commissioner of Land Tax v Jowett7 to his closing submissions; presumably on the basis that the word “Jowett” was in the title. The taxpayer clearly had not read that High Court case from 1930 which was nothing like the case he cited (an Administrative Appeals Tribunal case from 2011). The High Court case he linked was about a claim for court costs and the main High Court decision was about land tax and provided assistance on valuing pastoral leases and unimproved land. It had nothing to say about reconstructed records. It was entirely irrelevant to the present case.

It should be noted that the ART has issued an AI transparency statement which considers aspects of the use of AI by the ART. It could be expected that the ART will in due course develop guidelines that would apply to applicants in the preparation of submissions to be made by or on behalf of litigants.
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Tax Tips

by TaxCounsel Pty Ltd

Informality and regularity

In a recent tax decision, the Full Federal Court referred to the informality that may be evident in business dealings involving related entities.

Background

When advising a client and implementing a client’s instructions, a tax practitioner must ensure that what is done is in fact effectively done.

Where an issue arises as to the effectiveness of what has been done in a particular case, the taxpayer may object to the Commissioner’s assessment, and if the taxpayer is dissatisfied with the Commissioner’s decision to disallow the objection, the broad position is that the taxpayer may apply to the Administrative Review Tribunal for a review of the decision or appeal to the Federal Court against the decision.1 On any such application or appeal, the taxpayer has the burden of proving (on the balance of probabilities) that the assessment is excessive or otherwise incorrect and what the assessment should have been.2

From an evidentiary perspective, issues can often arise where there is no adequate written evidence of a contract and the parties to an alleged transaction are not dealing with each other at arm’s length.

Also, there are two evidentiary considerations that may, depending on the circumstances, assist a taxpayer in pursuing an appeal or a review. One of these considerations is the fact that the courts recognise that, in many cases, and particularly where the parties to a transaction or course of conduct are connected, informality may be evident and this informality will need to be taken into account when the tax implications are being considered. For convenience this is referred to as the “informality principle” and was considered by the Full Federal Court in a recent decision.

The other evidentiary consideration is the presumption of regularity that applies for the purposes of the law of evidence.

This article briefly considers these two evidentiary considerations.

Informality

The recent decision of the Full Federal Court in which the informality principle was referred to is the decision in Charles Apartments Pty Ltd v FCT.3 However, before considering this decision, reference may be made to what was said in several earlier decisions.4

In a tax context, Hill, Heerey and Hely JJ, in Service v FCT,5 said:

“38 True it is the 1984 discussion relied on was informal and not recorded in any contemporaneous document. This informality is understandable in a setting where shareholders, directors and the party promising to pay over the fees were members of the same family. But to say as much does not deny the existence of an intent to create legal relations.”

In VL Finance Pty Ltd v Legudi,6 where the issues included whether certain alleged loans made by a company existed and the effect of book entities, Nettle J said:

“29. In the end, very little of the defendants’ case at trial was devoted to the contention that the debts do not exist. In effect it amounted to no more than assertions of the defendants from the witness box that the loans transaction was just book entries conceived by Charles Legudie and Mr Curwood and that there could not have been any loans in reality because not one of the family members got any cash in their hands. But Mr Stark, who appeared for the defendants, did not seek to make anything of the witnesses’ assertions. In the course of his final submissions he contented himself with the observation that the gist of his non-existence case was really the product of his unconscientious advantage argument.

30. In the circumstances I think it suffices to say of the book entries point that, in the absence of any suggestion of sham, there is no reason why loans agreed to by [sic] made by a family company to members of the family cannot be created orally or by conduct and sufficiently evidenced by book entry, and that it is enough to dispose of the consequences of the lack of cash in hand contention to observe that it has been the law since Spargo’s case that obligations may effectually be set off one against another, leaving a net balance due, without any money changing hands.” (references omitted)

In Halloran v Minister Administering National Parks and Wildlife Act 1974,7 Gleeson CJ, Gummow, Kirby and Hayne JJ, in a joint judgment, said:

“55. First, the Minister contends, as the Court of Appeal held, that Talbot J erred because the evidence and agreed facts do not establish that the steps said to have taken place in May 1998 actually occurred. The submission was developed by saying that, because the elaborate and sequential steps (particularly respecting the drawing, acceptance and negotiation of a bill of exchange) had not been taken, the scheme had not been implemented in accordance with its design; as a result, Pacinette had held at the resumption date no compensable equitable interest.

56. Several points should be made immediately concerning the width of the Minister’s first contention … Another is that the Minister accepts that contractual assent may be inferred from conduct, and that, any requisite statutory formalities apart, company directors may act informally and may manifest unanimous consent without the passage of formal resolutions … Furthermore, the mere fact that a number of meetings are held simultaneously does not deprive the resolutions of efficacy. If, for example, three people are the sole shareholders in each of a number of companies, however large that number may be, they could effectively resolve, on a single occasion, in their capacities as the shareholders of all those companies, in a manner binding all those companies; assuming, of course, that the subject-matter of such resolution was otherwise within the power of a general meeting of the shareholders of each company.”

In Melbourne Corporation of Australia Pty Ltd v FCT,8 Logan J said:

“8. Common to each present taxation appeal, and every such proceeding, is that a burden falls on the applicant to prove the assessments concerned to be excessive: s 14ZZO, TAA; Federal Commissioner of Taxation v Dalco.[9] The proceeding being civil in character, it is both necessary and sufficient, in relation to any issues of fact upon which proof that the assessment is excessive depends, that the applicant do this on the balance of probabilities: s 140(1), Evidence Act 1995 (Cth) (Evidence Act); nothing more is necessary but nothing less will suffice. That said, where a finding in respect of a particular issue of fact would entail grave conclusions about conduct, the considerations identified in s 140(2) of the Evidence Act and the preceding discussion of principle in Briginshaw v Briginshaw[10] must be, and has been, taken into account.”

Charles Apartments

In the recent Charles Apartments case, Logan, Downes and Goodman JJ, in a joint judgment, said:11

“16. An agreement in writing evidencing the making and terms of the asserted intragroup loan from Demian Investments to CAPL [Charles Apartments Pty Ltd] was not adduced in evidence before the Tribunal by CAPL, if indeed there ever was an agreement in writing. The Tribunal accepted that the internal affairs of the Demian Group were conducted with great informality by Mr Demian. He was the ultimate controller of the entities within the group.

17. Such informality is, in itself, unremarkable in small business in Australia, especially when control is so closely held:  … Eligibility to claim a deduction under s 8-1 of the ITAA 1997[12] is not conditioned upon the existence of evidence in writing to prove that a liability was incurred in the amount claimed. It is singularly important that the Commissioner brings to bear this understanding of small business and of s 8-1 in his administration of the ITAA 1997 and other taxation legislation. Great injustices can be done if he does not do so. All this said, an absence of evidence in writing supporting the existence and terms of a loan can present real challenges for a taxpayer in discharging the statutory onus of proof mentioned above. Sometimes the existence of a loan and even the incurring of a related interest liability may be evident enough from a taxpayer’s accounts. But such accounts may not, and often will not, disclose the terms of the loan concerned. In this case, the detailing of the terms of the intra-group loan to CAPL and its assignment depended upon the acceptance of Mr Demian’s oral evidence by the Tribunal.

18. As to this, the Tribunal accepted Mr Demian’s evidence … What the Tribunal found … was that ‘interest accrued on the amount advanced under the intragroup arrangement but WCVB [CAPL] was not liable to pay the interest as it accrued. It would instead pay the capitalised interest when it sold the Astoria property [Charles Street Properties] (he said) “and then only to the extent there was sufficient sale proceeds from the sale of the [Astoria] properties to pay the interest”’. The Tribunal also accepted that the prevailing rate of interest on the intra-group loan matched that for which West Apartments was liable to Suncorp. Given the nature of the statutory appeal to this Court in its original jurisdiction, these findings of fact by the Tribunal stood, in the absence of the upholding of any challenge alleging that they were affected by an error of law. There was no such challenge. To the contrary, each party’s submissions in the original jurisdiction and on the appeal to this Court depended upon their correctness.”

It should be noted that the taxpayer has lodged an application for special leave to appeal to the High Court from the decision of the Full Federal Court in the Charles Apartments case. In the event that special leave to appeal is granted, this may give the High Court the opportunity to consider the issue.

Mercanti

The decision of the Western Australian Court of Appeal in Mercanti v Mercanti13 should also be referred to as it provides an illustrative example of the application of the approach to be taken where there is informality.

One issue in the Mercanti case was whether a deed (the MMF variation deed) which purported to vary the deed that established a discretionary trust (the MMF Trust) was effective. It was argued that the MMF variation deed did not bind the corporate trustee (Slondia Nominees Pty Ltd (Slondia)) because it was not executed pursuant to the lawful authority of Slondia’s directors or shareholders. In this regard, it was alleged, in particular, that there was no resolution of Slondia within the meaning of cl 17(4) of the MMF Trust deed. It was contended that cl 17(4) of the trust deed was mandatory in its effect, and obliged a sole corporate trustee (such as Slondia) to pass a resolution in order to effectively exercise the power to vary the MMF Trust deed under cl 28 of the deed.

Clause 17(2) of the trust deed provided, relevantly:

“38 … Any exercise by the Trustees of any power discretion or authority conferred on the Trustee by this Deed including without limiting … the revocation addition to and variation of the trust’s terms and conditions herein contained may be made …

(a) in writing signed by all … the Trustees; or

(b) by resolution duly passed at a meeting of the Trustees; or

(c) in the case of a sole corporate Trustee in the manner set out in sub-clause (4) of this clause.” (emphasis added)

And clause 17(4) provided, relevantly:

“Every Trustee which is a corporation … may exercise … any discretion or power hereby conferred on the Trustee by a resolution of such corporation … or by a resolution of its Board of Directors or governing body …” (emphasis added)

In a joint judgment, Newnes and Murphy JJA, in dismissing the appeal, said:14

“364 The language of cl 17(4), both read on its own and in conjunction with cl 17(2), is plainly permissive. Clause 17(4) does not, in its ordinary meaning, prescribe or mandate the manner of the exercise of a power by a sole corporate trustee. Clause 17(4) does not, accordingly, preclude a power of amendment to be exercised by a sole corporate trustee executing a deed of variation under its corporate seal in accordance with s 127(2) of the Corporations Act 2001 (Cth). That is what happened here.”

While this was sufficient to dispose of the contention, Newnes and Murphy JJA also said that, in any event, they did not accept the appellants’ further contention that the primary judge erred in concluding that there was a meeting of the directors of Slondia at which it was agreed that Slondia should enter into and execute the MMF variation deed. Their Honours went on:15

“367 The relevant finding was that, on 15 June 2004, Michael, Yvonne and Tyrone [the directors of Slondia] attended a meeting with Mr Nettleton of Brett Davies Lawyers at that firm’s premises. His Honour found that at the meeting, Michael and Yvonne instructed Mr Nettleton, among other things, to prepare a deed of variation to update the MMF Trust Deed, including replacing Michael as Guardian and Appointor with Tyrone, and to send the document to Tyrone to deal with its execution; and that Tyrone assented to those things being done. His Honour concluded that, notwithstanding the lack of formality, there was a meeting of the minds of Michael, Yvonne and Tyrone, as directors, that Slondia should enter into the MMF Variation Deed and that Tyrone should attend to its execution, and that that constituted a sufficient meeting of the directors.

368 The appellants attacked that finding, submitting that Michael, Yvonne and Tyrone did not attend at Brett Davies Lawyers on that occasion in their capacities as directors, but solely in their personal capacities — in the case of Michael and Yvonne, for estate planning purposes — and that whatever Michael, Yvonne and Tyrone agreed to that day were not decisions in the management of the business of Slondia, but simply decisions with respect to their personal affairs.

369 That submission should be rejected. The primary judge made adverse findings as to the reliability of the evidence of Michael and Yvonne, and rejected their evidence as to the circumstances in which the MMF Variation Deed came to be executed. His Honour’s finding as to the meeting of the directors on 15 June 2004 was clearly open to him on the evidence. It is consistent with, among other things, the contemporaneous notes of the meeting on 15 June 2004 made by Mr Nettleton, which his Honour accepted as the best evidence of the meeting; the subsequent affixing of Slondia’s common seal to the MMF Variation Deed by Michael and Tyrone; and Michael’s written consent to the change in the MMF Variation Deed.” (references omitted)

Presumption of regularity

As has been noted, practitioners should also be aware that, under the law of evidence, there is a presumption of regularity that may also be relevant in a range of situations.

In Morris v Kanssen,16 Lord Simonds explained that resort to the presumption of regularity is based on the premise that:

“The wheels of business will not go smoothly round unless it may be assumed that that is in order which appears to be in order.”

In Carpenter v Carpenter Grazing Co Pty Ltd,17 Hope JA (Samuels and Priestley JJA concurring) said:

“For the defendants it has been submitted that the presumption of regularity applies only when there is no evidence as to the fact in question. As I understand it, the true rule is that the presumption may reasonably be drawn where an intention to do some formal act is established, when the evidence is consistent with that intention having been carried into effect in a proper way, the observance of the formality has not been proved or disproved and its actual observance can only be inferred as a matter of probability: … There was no evidence in the present case that there was no [share] register; the evidence was simply that no one had seen it or knew of its existence. This does not prove that it did not exist, and is consistent with the person to whom its keeping was left, Mr McClung, having duly carried out his responsibility. Mr McClung appears to have kept the accounts with due regularity, to have prepared and filed the annual returns, and to have made enquiries about transfers of shares. In my opinion his Honour was correct in applying the presumption to find that the share register did in truth exist, and that the transfer signed by Karen which had been made out in favour of Kenneth was entered in that register.”

In Popovic v Tanasijevic (No. 5),18 Olssen J said:

“85. If there remained any need to do so, then it seems to me that resort may properly be had to the presumption of regularity, which is by no means restricted, in its application, to public acts or acts of public officials. As was pointed out by Griffith CJ in McLean Bros & Rigg Ltd v James Grice[19] (‘McLean’) at 850, this principle is certainly applicable to the proceedings of corporate bodies. It logically touches on acts preceding what has publicly occurred, in this case the registration of the SCWA.[20]

86. In absence of evidence to the contrary it is to be inferred, as a matter of probability, that the necessary pre-requisite formalities to bring an association into existence were attended to.”

In Kendell v Sweeney,21 Muir J, in applying the presumption of regularity, said:

“[28] The books of the Trust and the company were written up to record the subject transactions by the entities’ accountants on the instructions of the person who had the capacity to give them. The income tax returns were similarly prepared. They are formal documents prepared pursuant to obligations under the corporations legislation existing at the time and for the purposes of the Income Tax Assessment Act. Their content stood unchallenged for some years and I see no reason why the presumption of regularity should not apply.[22]

[29] Additionally, the evidence does not suggest to me that the testator intended that the subject entries not record legally effective transactions. Nothing has been placed before me to show that the testator was incapable of lawfully implementing the transactions under consideration. And it is difficult for the applicant, having acceded to his father’s sole conduct of the affairs of the company and Joymar in his lifetime, to now assert irregularities on the grounds of his lack of knowledge or participation.”

In Celermajer Holdings Pty Ltd v Kopas,23 Ward J said:

“88. Finally, reliance is placed on the presumption of regularity. Mr Marshall referred in this regard to what was said in Manufacturers Mutual Insurance Ltd v Motor Accidents Authority of NSW[24] by Handley JA (Clarke and Hope JJA agreeing) at [77,347] column 1:

Mr Gee further submitted that the prescribed fee had not been paid, which is true, and that there was no evidence that the RTA had approved the non-payment of the fee for the purposes of R53A(2) which is not true. The issue by the Registry of a letter, interim receipt, and interim registration label to a member of the public during working hours and in the ordinary course of business was prima facie evidence that the RTA had approved the waiver of any fee. The inference of approval is strengthened by the later entries in the RTA’s own records and the internal memoranda which the dishonour of the owner’s cheque generated. The prima facie inference arises from the presumption of regularity which applies to business transacted by the public openly and in good faith with government officials. This is only one manifestation of the principle that acts are presumed to have been done rightly and regularly unless the contrary appears ... In McLean Bros [& Rigg Ltd] v Grice[25] Griffiths CJ quoted with approval the following statement from a decision of the Supreme Court of the United States:

‘It is a rule of very general application that where an act is done which can be done legally only after the performance of some prior act, proof of the latter carries with it a presumption of the due performance of the prior act.’”

Observations

As the discussion above indicates, where there is a degree of informality in the dealings between parties, this must be taken into account when determining what the actual position is between the parties.

In the Charles Apartments case, the Full Federal Court, when considering the question of informality, referred to the fact that eligibility to claim a general income tax deduction for an amount under s 8-1 ITAA97 is not conditioned on the existence of evidence in writing to prove that a liability was incurred in the amount claimed.

It should be noted that the absence of evidence in relation to a transaction that has potential taxation ramifications may mean that there has been a breach of the record-keeping requirements of the income tax law. In particular, s 262A ITAA36 provides that a person carrying on a business must keep records that record and explain all transactions and other acts engaged in by the person that are relevant for any purpose of the Act.

A further point is that, if there is a supply of goods or services under an implied contract, the possibility of GST implications would need to be considered.

In the case of the existence of a loan and its terms, the approach adopted by Nettle J in VL Finance Pty Ltd v Legudi is, it is submitted, correct. In some cases (for example, where a loan is involved) where book entries are relied on, there may be an issue as to when an outgoing was incurred for the purposes of the general deduction provision.

Further case

On 17 February 2026, a unanimous Full Federal Court (McElwaine, Feutrill and Wheatley JJ), reversing a decision of Logan J, held that a contract between related parties for the payment of service fees could not be inferred from the conduct of the parties. A note in relation to this decision of the Full Federal Court will be included in the next issue of the journal.26
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Higher Education

From curiosity to passion

The Dux of ATL008 Tax for Trusts shares his journey from curiosity about his own tax savings to shaping policy and inspiring others through his dedication to tax education and reform.
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	James Dawson, CTA

Northern Territory Government





“I am indebted to my wife, Kate, who selflessly picked up the ‘parenting slack’ I inflicted on our family!” James, father of two, told us modestly when asked about his journey to achieving dux. When he’s not with his family on bike rides or looking for frogs in the backyard, he works as an Assistant Director at the Territory Revenue Office within the Northern Territory Department of Treasury and Finance.

His entry into the tax industry started with refreshingly honest motivations, ones we certainly don’t hear every day at TTI.

“Admittedly, my initial attraction to tax was entirely out of self-interest: How can I keep more of what I earn?” he admits with a laugh. After completing a Bachelor of Laws/International Studies at Macquarie University and being admitted as a Solicitor in the Supreme Court of NSW, James went on to study a Graduate Certificate in Business at QUT. “I have just shy of nine years’ experience in the world of tax. I started out as an employment taxes consultant at KPMG in Sydney, before transitioning into tax and revenue policy within the Northern Territory Department of Treasury and Finance.”

When curiosity became purpose

What transformed James’s perspective was discovering the deeper purpose behind tax frameworks.

“I became intrigued by the policy choices underpinning taxation frameworks. I started to wonder what mischief they were attempting to address, and what social outcomes they achieved. I am truly passionate about how taxes are designed and their impact on society.

As I’ve ventured further into the world of tax, I’ve learned just how interwoven it is with seemingly unrelated societal outcomes. The ability to influence these outcomes through tax is genuinely fulfilling. I derive a lot of pleasure from bringing about ‘A-ha’ moments in others, in a way that inculcates genuine understanding of a complex topic,” he explains enthusiastically.

Eyes on the future

Given his keen interest in superannuation, an area of tax that undoubtedly affects all Australians, his future learning is pretty clear.

“I’m one subject away from attaining the Graduate Diploma of Applied Tax Law. I’ll be enrolling in the Advanced Superannuation subject in 2026 and I’m really looking forward to developing my expertise in that field, particularly given how almost all Australians will interact with the superannuation system at some point in their lives.”

That “A-ha” moment when studying at TTI

“Trusts had always been somewhat of a mystery to me,” James reflects on his Tax for Trusts subject experience. “I had no appreciation for their practical use, nor how real people might make use of them day to day, or the issues that they would encounter when making decisions about their use.

To that end, I found the letter of advice and late-breaking fact to be the most interesting aspects of the subject. Particularly, how family dynamics force advisers to reckon with what is permissible under the trust deed, and the point at which obsessive tax optimisation triggers anti-avoidance considerations. It was also interesting to consider how an unruly or unwitting adviser might stuff things up!”

What advice would you give someone looking to further their education?

“Do it already! Add enough feathers to your cap and you’ll fly!”

With his combination of technical excellence, policy insight, and genuine passion for demystifying tax complexities, James exemplifies the kind of tax professional who doesn’t just understand the rules, but also assesses their impact on people’s lives. That is, when he’s not playing hide-and-seek with his kids or dreaming about getting reacquainted with his PlayStation.


AML regulation of accountants and lawyers

by Mathew Leighton-Daly, FTI, Special Counsel, HWLE Lawyers


The “tranche 2” reforms to Australia’s anti-money laundering and counter-terrorism financing regime will extend to a new range of businesses and services, including accountants and lawyers. The legislation takes effect on 31 March 2026, with newly regulated entities commencing compliance from 1 July 2026. This article considers the disciplines of accounting and law within the context of the forthcoming AML/CTF regulation. First, it introduces readers to the concept of AML/CTF regulation in Australia, including the justification for the regulation of professionals, namely, accountants and lawyers. Next, it contrasts the two professions generally. The discussion then turns to lawyers’ status as officers of the court and the resulting tension created by co-regulation. Finally, the article analyses some practical aspects of the availability of legal professional privilege and its administration.



Introduction

The “tranche 2” reforms to Australia’s anti-money laundering and counter-terrorism financing (AML/CTF) regime will extend to a new range of businesses and services, including accountants and lawyers. This regulation has been extended via a new sub-category of “designated services” titled “professional services” in s 6 of the Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cth) (AML/CTF Act). The legislation takes effect on 31 March 2026, with newly regulated entities commencing compliance from 1 July 2026.

This article considers the disciplines of accounting and law within the context of the forthcoming AML/CTF regulation. First, it introduces readers to the concept of AML/CTF regulation in Australia, including the justification for the regulation of certain professionals, namely, accountants and lawyers. Next, it contrasts the two professions generally. The discussion then turns to lawyers’ status as officers of the court and the resulting tension created by co-regulation. Finally, the article analyses some practical aspects of the availability of legal professional privilege (LPP) and its administration.

Tranche 2 reforms

Anti-money laundering regimes provide countries with the means to help deter, detect and disrupt money laundering, terrorism financing and proliferation financing (financial crime control). They also provide substantial financial intelligence to revenue agencies, regulators and law enforcement bodies. In Australia, the AML/CTF Act implements a risk-based approach to financial crime control regulation and sets out general principles and obligations.

“Reporting entities” under the AML/CTF Act must have an AML/CTF program specifying how they comply with the AML/CTF legislation. The program must show how the reporting entity identifies, mitigates and manages the risk of their products or services being used for money laundering or terrorism financing, and must be appropriate to the level of risk that the reporting entity may reasonably face.

AML/CTF programs are risk-based. This means that they must take into account the likely level of risk of the reporting entity being used for money laundering and terrorism financing, based on its size, nature and complexity, taking into account:

• the reporting entity’s customers;

• the services provided, including how they are delivered; and

• foreign jurisdictions with which the reporting entity deals.

At the time of writing, the AML/CTF Act requires two parts to an AML/CTF program. Part A must include the processes and procedures to help reporting entities identify, mitigate and manage the money laundering and terrorism financing risks that reporting entities may reasonably face. Part B is focused on the procedures for identifying customers and beneficial owners, including those that are politically exposed persons and verifying their identity (this is referred to as customer due diligence and enhanced customer due diligence).

The current prescriptive two-part program structure is being replaced by a unified, risk-based, and outcomes-oriented model. Reporting entities will be able to structure their programs in a way that best meets their specific needs and risks, provided they adhere to the requirements of the amended AML/CTF Act. New programs must contain both of the following:

• a risk assessment: reporting entities must identify and assess their money laundering, terrorism financing and proliferation financing risks (referred to as ML/TF risks); and

• AML/CTF policies: reporting entities must develop and maintain appropriate policies, procedures, systems and controls to manage and mitigate their ML/TF risks and assist them complying with their obligations.

Implicit in any risk-based approach is that there is no “one-size-fits-all” AML/CTF program; each reporting entity will likely have its own unique set of money laundering/terrorism financing risks. The logic behind the new approach is that it will give reporting entities greater flexibility in deciding how to meet their obligations and in developing stronger and/or additional controls when necessary. In the author’s view, this tailoring of AML/CTF processes represents both the biggest challenge and the biggest failure of reporting entity programs since the enactment of the AML/CTF Act. The author also suggests that the new risk assessment model will likely create more scope for enforceability by the Australian Transaction Reports and Analysis Centre (AUSTRAC) via civil pecuniary penalties and other remedies available under the AML/CTF Act.

The regulation of professional services

The Anti-Money Laundering and Counter-Terrorism Financing Amendment Bill 2024 (the Bill) was introduced into parliament on 11 September 2024. The Bill amends the AML/CTF Act and received royal assent on 10 December 2024. The changes to the AML/CTF Act relevantly take effect from 31 March 2026, with compliance obligations for newly regulated entities commencing from 1 July 2026.

A primary driver for the Bill was to close — in some cases, 20-year-old — regulatory gaps identified by the intergovernmental body, the Financial Action Task Force (FATF), which sets standards for combating financial crime. The explanatory memorandum (EM) to the Bill notes:

“13. A key element of the reforms is to expand the AML/CTF regime to certain services provided by gatekeeper professions: real estate professionals, dealers in precious metals and precious stones, and professional service providers, including lawyers, conveyancers, accountants and trust and company service providers (also known as ‘tranche two’ entities).

14. Certain services provided by these sectors are recognised globally as high risk for money laundering exploitation. AUSTRAC’s Money Laundering in Australia National Risk Assessment 2024 found that these sectors posed a medium to high money laundering vulnerability. The assessment also identified that gaps in regulation of tranche two entities is a key national vulnerability that impacts the effectiveness of Australia’s AML/CTF regime.”

Accountants and lawyers’ services are recognised as high risk for financial crime exploitation because these professionals are potentially “enablers” of financial crime:1

“Transnational and Australia-based crime groups are increasingly making use of professional facilitators or ‘gatekeepers’ to the financial system, such as lawyers, accountants and trust and company service providers (TCSPs), to set up complex legal structures to disguise and launder criminal wealth. These gatekeepers may be unaware that their services are being exploited by criminals or ‘wilfully blind’ to the misuse. A small minority of gatekeepers may collude and operate as criminal facilitators.” (footnote omitted)

Professional services providers then were always recommended to be the subject of AML/CTF regulation and indeed have been in other jurisdictions for some time. It was no surprise then that the FATF’s initial assessment of Australia in 2015, although it found some strong legal frameworks, identified significant shortcomings, particularly regarding the non-regulation of professionals. Domestically, s 251 of the AML/CTF Act also required a review of the operation of the AML/CTF Act and associated rules and regulations. In December 2013, the government commenced the review. It was completed in 2016 and its findings set out in the Report on the Statutory Review of the Anti-Money Laundering and Counter Terrorism Financing Act 2006 and Associated Rules and Regulations. This report was tabled in parliament on 29 April 2016. Notably, recommendation 4.6(a) is:2

“The Attorney-General’s Department and AUSTRAC, in consultation with industry, should:

a) develop options for regulating lawyers, conveyancers, accountants, high-value dealers, real estate agents and trust and company service providers under the AML/CTF Act …”

The tranche 2 amendments to the AML/CTF Act do not distinguish between accountants and lawyers. Instead, they prescribe “designated services” in s 6 of the AML/CTF Act, which relevantly include:3

• assisting a person in the planning or execution of a transaction, or otherwise acting for or on behalf of a person in a transaction, to sell, buy or otherwise transfer real estate, where:

• the service is provided in the course of carrying on a business; and

• the sale, purchase or other transfer is not pursuant to, or resulting from, an order of a court or tribunal;

• assisting a person in the planning or execution of a transaction, or otherwise acting for or on behalf of a person in a transaction, to sell, buy or otherwise transfer a body corporate or legal arrangement, where:

• the service is provided in the course of carrying on a business; and

• the sale, purchase or other transfer is not pursuant to, or resulting from, an order of a court or tribunal;

• receiving, holding and controlling (including disbursing) or managing a person’s:

• money;

• accounts;

• securities and securities accounts;

• virtual assets; or

• other property;

as part of assisting the person in the planning or execution of a transaction, or otherwise acting for or on behalf of a person in a transaction, in the course of carrying on a business;

• assisting a person in organising, planning or executing a transaction, or otherwise acting for or on behalf of a person in a transaction, for equity or debt financing relating to:

• a body corporate (or proposed body corporate); or

• a legal arrangement (or proposed legal arrangement);

in the course of carrying on a business;

• selling or transferring a shelf company, in the course of carrying on a business;

• acting as, or arranging for another person to act as, any of the following, on behalf of a person (the nominator), in the course of carrying on a business:

• a director or secretary of a company;

• a power of attorney of a body corporate or legal arrangement;

• a partner in a partnership;

• a trustee of an express trust;

• a position in any other legal arrangement that is functionally equivalent to a position mentioned in any of the above paragraphs;

• acting as, or arranging for another person to act as, a nominee shareholder of a body corporate or legal arrangement, on behalf of a person (the nominator), in the course of carrying on a business; and

• providing a registered office address or principal place of business address of a body corporate or legal arrangement, in the course of carrying on a business.

Accountants and lawyers

Professional services practitioners often have backgrounds in accounting and/or law whether they practise as accountants, lawyers or both. Despite the grouping of the two disciplines by the AML/CTF Act, as will be shown, the distinction between the two is important because it can result in material differences in the way that the AML/CTF Act regulates different professionals in particular contexts.

An accountant is a professional who performs financial services such as preparing financial records, auditing and tax services for individuals and organisations. They analyse and interpret financial data, prepare reports, manage budgets, and provide strategic advice on financial matters, including compliance, taxation and investment decisions. Accountants typically earn a bachelor’s degree in accounting, finance or business, which can be followed by a postgraduate degree like a Master of Professional Accounting to qualify for professional certification. Many also pursue professional certifications such as CPA (certified practising accountant) or CA (chartered accountant). Some accountants will register as tax agents under the Tax Agent Services Act 2009 (Cth).

A lawyer is a legal professional who is trained and licensed to advise clients on legal matters and represent them in legal proceedings. They apply their knowledge of the law to specific cases by providing advice, preparing legal documents like contracts and wills, conducting research, and advocating for their clients in court or negotiations. Lawyers complete either an undergraduate Bachelor of Laws degree or a postgraduate Juris Doctor degree. Both degrees provide the foundational knowledge for a career in law, although the Juris Doctor degree is specifically designed for those with an existing degree. To be admitted as a lawyer, they must first complete the required academic and practical legal training, then apply for admission with the Supreme Court of the relevant state/territory. After admission, they can apply for a practicing certificate, which is a separate requirement to enable them to engage in legal practice.

Under the doctrine of the separation of powers, the judiciary is separate from the executive (and parliament). The judiciary consists of the courts, including the Supreme Court. Lawyers are officers of the court and subject to its inherent jurisdiction. Under s 25 of the Legal Profession Uniform Law (applicable in NSW and Victoria) for example, an Australian lawyer is “an officer of the Supreme Court” of for as long as their name remains on that court’s roll. This legislation reflects the common law position:4

“[A]s an officer of the court concerned in the administration of justice [a legal practitioner] has an overriding duty to the court, to the standards of his profession, and to the public, which may, and often does, lead to a conflict with his client’s wishes or with what the client thinks are his personal interests.”

Arguably, registered tax and BAS agents can give tax-related legal advice under the Tax Agent Services Act 2009, although the scope of this is not clear.5 Nevertheless, the distinction between accountants and lawyers remains important as, under the relevant state and territory laws (including the Legal Profession Uniform Law), unqualified legal practice is prohibited6 and LPP is only potentially available to clients of lawyers.

Legal professional privilege

LPP (also referred to as “client legal privilege” because, in Australia, it belongs to the client and not the professional) arises in relation to:

• confidential communications,

• which come into existence for the dominant purpose of;

• legal advice, or

• litigation.

LPP has been described as a legal right and is a substantive rule of law (ie not merely a procedural provision).7 LPP both facilitates the administration of justice and is closely linked to the human rights to privacy and a fair trial. The law of LPP is recognised in both statute (eg the uniform evidence law) and common law. LPP has been described as “an immunity from the exercise of powers which would otherwise compel the disclosure of privileged communications”.8 The doctrine applies more broadly than the statutes prescribe (eg the uniform evidence law). Under common law, it also applies to non-court processes such as investigations. Both the common law and the uniform evidence law apply to the pre-trial stages of a proceeding (for example, producing documents under a subpoena).

Where LPP applies9 (either pursuant to statute or common law), a person generally cannot be compelled to disclose communications that are covered by LPP. Disputes about whether a communication is privileged are determined by a court. The test as to whether LPP applies is objective.

Limitations to LPP

Chaikin summarises regulators and commentators’ concerns and about the availability of privilege:10

“[T]here is a widespread belief by law enforcement and tax authorities that lawyers aggressively use LPP to obfuscate and delay complying with legitimate claims for documents. There have been several cases where legal practitioners have asserted LPP by routing non-legal advice through legal practitioners, warehousing of documents to avoid discovery in litigation, or inappropriately relying on LPP as a justification for not producing documents in response to tax authorities, Royal Commissions or AUSTRAC. Although the LPP claims were not justifiable in these matters, the ‘very nature and purpose of client legal privilege’ makes it difficult to assess the extent of abuse.” (authorities omitted)

Some of the concerns with regard to LPP relate to conduct around the administration of claims rather than shortcomings in the doctrine. Illegitimate LPP claims may give rise to serious consequences. These include costs orders (including personal costs orders) against lawyers under relevant court rules and disciplinary action by the relevant professional association and/or Supreme Court.

Conceptually, there are at least two limitations to the doctrine, which are perhaps worthy of explicit mention in the context of the above concerns.

Crime–fraud exception

Under the so-called “crime–fraud exception”, where a person consults a lawyer in furtherance of a criminal purpose, whether or not the lawyer knowingly assists in the furtherance of such purpose, the communications between the client and the lawyer do not attract LPP.11 Although it is sometimes described as the crime–fraud exception, that is in fact a misleading description because it is not restricted to criminal or fraudulent activities, and it is not a true exception to privilege but rather a situation in which privilege does not arise at all.

Transactional documents

Heydon, writing extra-curially in Cross on evidence,12 notes:13

“The privilege does not protect documents which constitute or evidence transactions, such as contracts or conveyances, which are not themselves the giving or receiving of advice or part of the actual or anticipated litigation …”

The crime–fraud exception and transactional documents delineate circumstances where certain client–lawyer communications will, generally, not attract LPP. These might be regarded as prima facie categories where LPP will not apply notwithstanding that they are, or include, confidential client–lawyer communications.

Regulators and LPP

AUSTRAC

AUSTRAC is Australia’s anti-financial crime regulator. In other words, it administers the AML/CTF Act. It is also a financial intelligence unit (FIU). Since the domestic responses to the FATF’s recommendations, AUSTRAC (formerly the Cash Transaction Reports Agency) has evolved and matured from an FIU to both an FIU and a regulator. Since 7 January 2025, AUSTRAC has also been equipped with additional powers (as part of the enactment of the tranche 2 reforms) which include examination powers akin to those available to other regulators.14 Pursuant to the same amendments, AUSTRAC’s investigation powers were also expanded in relation to its collection of information.

Financial crime regulators

It is important to note that AUSTRAC is one of several agencies responsible for the regulation of financial crime. For example, ASIC leads the regulation of financial crime in relation to corporations and financial services (eg insider trading); the ACCC leads the regulation of cartel behaviour under the competition and consumer law; and the AFP investigates federal fraud and money laundering offences under the Criminal Code Act 1995 (Cth). The membership of the Serious Financial Crime Taskforce demonstrates the multi-agency approach to the prevention, detection, investigation and prosecution of financial crime:15

• Australian Federal Police;

• Australian Criminal Intelligence Commission;

• Australian Taxation Office;

• Australian Transaction Reports and Analysis Centre;

• Australian Securities and Investments Commission;

• Commonwealth Director of Public Prosecutions; and

• Department of Home Affairs, incorporating its operational arm, the Australian Border Force.

Co/multi-regulation

Both accountants and lawyers are regulated by their respective professional associations (eg Chartered Accountants ANZ and the Law Society of NSW). This means that accountants and lawyers will be the subject of co-regulation in relation to the AML/CTF Act’s regulation of professional services. As noted above, lawyers are also regulated by their Supreme Court. In the case of lawyers, it appears that there is at least a tension or complication in a regulatory regime (ie the AML/CTF regime) — administered by an emanation of the Federal Executive — that regulates officers of the court. It is not suggested that this is insurmountable,16 but it is a complication and will likely play out in relation to the administration of LPP claims.

Suspicious matter reports

If a reporting entity suspects that a person or transaction is linked to a crime, it must generally submit a suspicious matter report (SMR) to AUSTRAC. SMRs are an important part of the AML/CTF reporting obligations.17 In terms of the test of suspicion, suspicion and belief are but two stages on an ascending continuum of postulation from the lowest, conjecture, through suspicion and belief to the highest, knowledge.18 Suspicion is not a demanding test but objective in that it must be the suspicion of the reasonable person warranted by facts from which inferences can be drawn.19 Those facts must be “sufficient to induce” these states of mind in a reasonable person.20

In relation to when professionals might have to lodge an SMR to AUSTRAC pursuant to the tranche 2 amendments, the author observes and/or suggests:21

• an accountant or lawyer who is not a reporting entity/providing a designated service under the AML/CTF Act has no obligation to lodge SMRs;

• confidential communications between an accountant and a client (even if the accountant is legally qualified) do not attract LPP;

• if an accountant is a reporting entity and develops a suspicion in relation to a client, they are obliged to lodge an SMR; and

• where a lawyer would otherwise be required to make an SMR to AUSTRAC and LPP applies to all of the information that forms the basis of the reasonable suspicion, they must not make disclosure.

LPP claims relating other than to SMR obligations

LPP claims may also arise in many situations other than in relation to SMRs. These include situations involving enhanced customer due diligence, politically exposed persons and, of course, responses to AUSTRAC (or another financial crime regulator) exercising its coercive powers. The administration of privilege claims such as these and SMRs when the reporting entity is not the lawyer is more complicated and will likely need to be considered on a case-by-case basis. For example, where a professional services firm receives a coercive notice from AUSTRAC to produce certain information relating to a client, which includes potentially privileged information, in addition to obtaining the client’s instructions, it ought to take legal advice. Similarly, where a professional services firm has taken legal advice in relation to its AML/CTF processes (or otherwise for that matter), the firm (as the “client” and “owner” of the LPP) should, again, obtain legal advice.

Conclusion

The “better late than never” tranche 2 reforms to Australia’s AML/CTF regime will extend to a new range of businesses and services, including, relevantly, accountants and lawyers. The legislation takes effect on 31 March 2026, with newly regulated entities commencing compliance from 1 July 2026. Under the AML/CTF Act, reporting entities are required to have a program specifying how they comply with the AML/CTF legislation and, moreover, identify, mitigate and manage the risk of their products or services being used for money laundering or terrorism financing.

Accountants and lawyers are grouped together in relation to the forthcoming regulation of professional services. However, accountants and lawyers are quite different disciplines, even though their services may overlap. As officers of the court, confidential communications between a lawyer and their client may give rise to LPP. Confidential communications between an accountant and their client will not give rise to LPP. The privilege belongs to the client and any information subject to LPP in the possession of the client or their accountant may be protected from disclosure. By the same token, LPP will not apply carte blanche to confidential client–lawyer communications, which might be required to be produced to AUSTRAC or another financial crime regulator. The two examples covered above were the crime–fraud exception and communications in relation to transactional documents.

Mathew Leighton-Daly, FTI

Special Counsel
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Dealings with Australian agricultural land

by Catherine Nufer, CTA, Special Counsel, Hamilton Locke


Primary producers and farming families have always faced a range of challenges, from dealing with Australia’s sometimes harsh and unpredictable climate and environmental factors, to managing cash flows in a cyclical industry. Thoughts of family succession planning, seeking capital investment, or divesting ownership of agricultural businesses can seem overwhelming in an increasingly complex legal landscape. As a result of a constantly evolving landscape, it is becoming increasingly difficult to navigate the varying duty and land tax regimes which exist across the Australian states and territories, and therefore obtaining specialist advice remains particularly important to ensure that plans can be implemented in a timely way, without triggering adverse tax consequences.



Overview

This article examines key considerations for dealings with Australian agricultural land, including:

• inbound Foreign Investment Review Board (FIRB) thresholds for agricultural land;

• who qualifies (and who does not qualify) for land tax exemptions;

• critical thresholds, exemptions and key differences across jurisdictions for duty when accessing the intergenerational primary production concessions; and

• an overview of recent cases in New South Wales and Victoria.

It is outside the scope of this article to cover all of the possible considerations and concessions which could be utilised across the jurisdictions with respect to primary production businesses, and specific advice should be obtained based on each case’s individual facts and circumstances.

Foreign investment in agricultural land

What is the FIRB regime?

In Australia, under the Foreign Acquisitions and Takeovers Act 1975 (Cth) (FATA), specific restrictions and notification requirements are imposed on foreign acquisitions of agricultural land and agricultural businesses. These restrictions are designed to protect Australia’s national interest, particularly in terms of food security, environmental sustainability and the control of critical infrastructure.

Foreign persons must seek approval from the FIRB before acquiring certain types of property or business in Australia. The notification requirements, restrictions and application fees imposed vary based on the type of land being acquired and who is the intended investor (ie by type of entity but also whether the intended investor is a private investor or a government investor).

Who is a “foreign person”?

The provisions contained in the FATA take into account both direct and indirect control, meaning that, even if a foreign person does not directly own a large stake in a company, they may still be considered a “foreign person” if they exert substantial influence over its operations.

It is important to note when looking at whether someone is a “foreign person” that the correct definition is referred to. For example, the definition of a “foreign person” in NSW for the purposes of duty and land tax references the definition under the FATA (however, other jurisdictions do not tie their definition of who will be considered a “foreign person” directly to the Act).

Table 1 summarises the definition of a “foreign person”.

What are the thresholds for agricultural land?

Foreign investment in agricultural land is restricted, and FIRB approval is required, when the proposed acquisition exceeds certain thresholds. However, these thresholds can vary based on the nature and location of the land, such as proximity to key infrastructure or sensitive areas.

Generally, the thresholds for agricultural land which require FIRB approval are:

• where the cumulative value of the agricultural land holdings exceeds (or would exceed with the proposed investment) $15 million (noting that this threshold is higher depending on the nationality of the foreign investor); and

• foreign government investors require approval for all acquisitions (ie their monetary threshold is $0).1

Where FIRB considers that certain agricultural land acquisitions may trigger other considerations and restrictions, it may impose additional conditions or limitations. For example, where land is classified as national security land, it will require approval regardless of who the foreign investor is. The types of things that FIRB may consider when placing restrictions or additional criteria to be met include:

• national security considerations:

• strategically sensitive land: if the agricultural land is located near critical infrastructure (eg military installations, ports or airports), the acquisition may be more heavily scrutinised, even if the land size does not exceed the usual thresholds; and

• foreign government investors: foreign government-controlled entities face stricter scrutiny when acquiring agricultural land and may be subject to additional restrictions or outright prohibitions, especially if the acquisition could be perceived as having national security implications;

• land use restrictions: the government can impose conditions on the land’s use to ensure that it does not harm the agricultural sector or other industries that are important to the national interest. This could include stipulations on how the land is to be managed, including any restrictions on foreign owners’ ability to sell the land to other foreign entities;

• special provisions for indigenous land: if the agricultural land involves Indigenous lands or lands that have specific cultural or environmental significance, the acquisition may be subject to additional review and require more stringent conditions to protect cultural heritage and community rights; and

• notification and transparency: foreign investors are required to notify FIRB if they intend to acquire agricultural land, and the FIRB process includes reviewing the impact of the acquisition on agricultural production, the environment and other relevant public policies.


Table 1. Summary of FATA foreign person tests




	Entity

	Summary




	Individuals

	• A natural person who is not ordinarily resident in Australia.




	Corporations

	• A corporation (in its own capacity, as a trustee of a trust, or a general partner of a limited partnership) in which either:

• a foreign person holds a substantial interest of 20% or more, either alone or aggregated with interests held by its associates; or

• where two or more foreign persons hold an aggregate substantial interest of 40% or more (either alone or aggregated with interests held by its associates).




	Trusts

	• Will be considered a “foreign person” if a foreign beneficiary (either alone or together with its associates) could receive 20% or more of the income or capital of the trust.

• Importantly, this means that, where a trust is discretionary, it could be considered foreign even if no foreign beneficiaries have ever received distributions, especially in circumstances where the trustee has discretion to make distributions to all beneficiaries and there is no exclusion of foreign beneficiaries from being considered.








In addition to requiring FIRB approval for acquisitions of agricultural land, there are also restrictions around the acquisition of an interest in an Australian agribusiness of 10% or more. A business will be considered an Australian agribusiness where either 25% or more of its assets are used for, or 25% or more of its income is generated from, a business of agriculture, forestry, fishing or a business of food product manufacturing.

The fees imposed on foreign investment applications depend on the type of interest or land being acquired and the type of action which is being undertaken. For example, the current fees for agricultural land start at $14,700 for acquisitions of $2 million or less, rising to a maximum of $1,171,600 for acquisitions of more than $80 million, with fee tiers increasing every $2 million of consideration.2

Other considerations

In addition to the above, once agricultural land is acquired, there are notification requirements and/or restrictions which may be imposed by FIRB which will need to be satisfied. For example, these can include:

• notice requirements to the Registrar of the Register of Foreign Ownership of Australian Assets, requiring the Registrar to be notified of certain actions relating to agricultural land and water entitlements and any other foreign investments;

• record-keeping requirements relating to the foreign investment for up to five years; and

• approval for certain types of activities, such as changing the use or prior to undertaking redevelopment.

Due to the constantly changing landscape around the foreign investment regime, investors and advisers need to be aware of any recent changes and seek specialist advice where necessary to ensure that conditions or restrictions are not breached. The breaching of conditions or acquisitions of land or interests without obtaining FIRB approval can result in a range of repercussions, including fines, forced disposal or, in extreme cases, prosecution.

“In many jurisdictions, the requirements for concessions go further, requiring a business of primary production to be carried out on the land . . .”

State taxes: defining a business of primary production

One of the key requirements across all jurisdictions for both the land tax and duty concessions to apply is for the property being transferred, or which is subject to land tax, to be used for primary production purposes.

In many jurisdictions, the requirements for concessions go further, requiring a business of primary production to be carried out on the land, for example, in NSW, the “sole or dominant” use of the land must be for the business of primary production, whereas in Victoria, the land must be “primarily used” for primary production.

What is “primary production”?

The definition of “primary production” differs across jurisdictions (see Table 2). However, broadly speaking, it will include the cultivation of land to sell produce, maintaining animals to sell (including their natural increase or their bodily produce), propagating or cultivating plants to sell or to sell their produce, and planting and tending to trees in a forest or plantation for the purpose of sale.

The definitions are generally similar or the same in each of the respective jurisdictions from both a duty and a land tax perspective. However, these should always be checked as there may be slight differences in definitions which have been adopted across states and territories.

What constitutes a “business”

The question of whether a primary production business is carried on is a question of fact and degree, based on common law principles. The law in this area is generally well settled and has been considered in numerous cases at both a state and federal level. The ATO has a well-known taxation ruling, TR 97/11, which sets out the relevant factors which should be considered. In addition, many of the revenue authorities have also released rulings or other published guidance or incorporated these factors into their relevant legislation.

Generally, the relevant factors which need to be examined to establish whether a business is being carried on include:

• whether the activity has a significant commercial purpose or character;

• whether there is more than just an intention to engage in a business (ie look to the extent of activity to develop same);

• whether there is an intention to make a profit, as well as the profitability of the activity;

• whether there is repetition, as well as the regularity of the activity;

• whether the activity is of the same kind and carried on in a similar manner to that of the ordinary trade in that line of business;

• whether the activity is planned, organised and carried on in a business-like manner such that it is directed at making a profit;

• the size, scale and permanency of the activity; and

• whether the activity is better described as a hobby, a form of recreation or a sporting activity.


Table 2. State taxes: summary of primary production definitions




	Jurisdiction

	Definition of primary production




	Queensland

	The definition of “the business of primary production” in Sch 6 to the Duties Act 2001 (Qld) includes agriculture, pasturage or dairy farming.

In s 2 of the Land Tax Regulation 2021 (Qld), the following primary production activities are prescribed:

• maintaining animals for the purpose of selling the animals or their bodily produce, including their natural increase;

• cultivating land for the purpose of selling produce;

• propagating or cultivating plants or mushrooms for the purpose of selling the plants or mushrooms or produce from the plants, whether the plants or mushrooms are grown in sand, gravel or liquid, without soil and with added nutrients, or in the ground or in pots, bags or containers;

• planting or tending trees in a plantation or forest for the purpose of selling the trees or produce from the trees;

• an activity, other than an activity mentioned above, that is agriculture, dairy farming or pasturage; or

• an activity that is directly related to, and carried out to support, an activity mentioned above and carried on for the same business of primary production mentioned s 53 of the Land Tax Act 2010 (Qld).




	NSW

	The definition of “land used for primary production” in the Dictionary of the Duties Act 1997 (NSW) refers to s 10AA of the Land Tax Management Act 1956 (NSW).

The definition of “primary production” includes:

• cultivation, for the purpose of selling the produce of the cultivation;

• the maintenance of animals (including birds), whether wild or domesticated, for the purpose of selling them or their natural increase or bodily produce;

• commercial fishing (including the preparation for that fishing and the storage or preparation of fish or fishing gear) or the commercial farming of fish, molluscs, crustaceans or other aquatic animals;

• the keeping of bees, for the purpose of selling their honey;

• a commercial plant nursery, but not a nursery at which the principal cultivation is the maintenance of plants pending their sale to the general public; or

• the propagation for sale of mushrooms, orchids or flowers.




	Victoria

	Separately defined in both s 64 of the Land Tax Act 2005 (Vic) and s 3(1) of the Duties Act 2000 (Vic); however, the definitions are essentially the same and include:

• cultivation for the purpose of selling the produce of the cultivation (whether in a natural, processed or converted state);

• the maintenance of animals or poultry for the purpose of selling them or their natural increase or bodily produce;

• the keeping of bees for the purpose of selling their honey;

• commercial fishing, including the preparation for commercial fishing or the storage or preservation of fish or fishing gear; or

• the cultivation or propagation for sale of plants, seedlings, mushrooms or orchids.




	Western Australia

	Separately defined in both s 30A of the Land Tax Assessment Act 2002 (WA) and s 101A of the Duties Act 2008 (WA); however, the definitions are essentially the same and include:

• the growing or rearing of plants (including trees, fungi or any crop) for the purpose of selling them, parts of them or their produce;

• the breeding, rearing or maintenance of living creatures for any of the following purposes (produce animals): selling them, or their progeny, for food or for stud purposes; the production or collection of their skins, shells or bodily produce; selling parts of them or their skins, shells or bodily produce;

• the breeding or rearing of horses for the purpose of selling them or their progeny; or

• any other thing prescribed by the Commissioner for the purposes of the section.

When determining whether or not something is primary production, it is irrelevant whether a thing is sold, or to be sold, in a natural, processed or converted state, but the processing or converting of anything for the purpose of selling it is not primary production.




	South Australia

	Separately defined in both s 2 of the Land Tax Act 1936 (SA) and s 2 of the Stamp Duties Act 1923 (SA); however, the definitions are largely the same, except the definition for the purposes of the Land Tax Act 1936 includes “the intensive agistment of declared livestock”, which are currently cattle, sheep, pigs or poultry.

Both definitions include “the business of agriculture, pasturage, horticulture, viticulture, apiculture, poultry farming, dairy farming, forestry or any other business consisting of the cultivation of soils, the gathering in of crops, the rearing of livestock or the propagation and harvesting of fish or other aquatic organisms”.




	Tasmania

	Separately defined in both s 7(2) of the Land Tax Act 2000 (Tas) and s 3 of the Duties Act 2001 (Tas), the definitions are largely the same but there are some distinctions.

Under the Duties Act 2001, primary production is defined as:

• the cultivation of land for the purpose of selling the produce of the cultivation;

• the maintenance of animals for the purpose of selling them or their natural increase or bodily produce;

• the keeping of bees for the purpose of selling their honey;

• the production from a nursery;

• the propagation for sale of mushrooms or flowers;

• an undertaking relating to planting or tending trees with a view to selling the trees or timber obtained from those trees; or

• the breeding of horses.

Under the Land Tax Act 2000, the following would be considered a “business of primary production”:

• cultivating land to sell the produce of the cultivation;

• maintaining animals or poultry for sale or selling their natural increase or bodily produce;

• keeping bees to sell their honey;

• commercial fishing and cultivating aquatic plants or animals, including the preparation for fishing and the storage and preservation of fish and fishing gear; and

• cultivating or propagating for sale plants, seedlings, mushrooms or orchids.




	Australian Capital Territory

	Separately defined in the Dictionary of the Land Tax Act 2004 (ACT) and s 6 of the Duties Act 1999 (ACT); however, the definitions are essentially the same and include:

• production resulting directly from the cultivation of land, keeping animals for their sale, their bodily produce or natural increase, fishing operations or forest operations; and

• the manufacture of dairy produce by the person who produced the raw material used in that manufacture.




	Northern Territory

	There is no land tax regime in the Northern Territory. The definition of “primary production” in s 4(1) of the Stamp Duty Act 1978 (NT) includes:

• the growing or cultivation of trees, crops or other vegetation (including fungi) for sale or for sale of their produce; or

• the breeding, rearing or maintenance of living creatures for sale as food or for the production of skins, shells or bodily produce for sale.








Level of primary production activity

For some jurisdictions, there is a specific requirement that the land be used solely or primarily, or have a dominant purpose of use, for primary production.

As we will see, where there is a requirement that land is used primarily for primary production, there can be some difficulty and nuances in working out exactly the nature and extent that the land is used for those purposes and the types of factors which should be considered and given weight when assessing this requirement.

“Dominant use”

The key cases, and the principles arising from these cases, were helpfully summarised by Jagot J in the recent decision of Godolphin Australia Pty Ltd v Chief Commissioner of State Revenue3 (Godolphin), the relevant paragraphs of which have been extracted below:

“63. In Leda Manorstead Pty Ltd v Chief Commissioner of State Revenue,[4] Gzell J, considering s 10AA(2) and (3) of the Act, said that ‘[d]ominant in its ordinary meaning connotes ruling, prevailing, or most influential. The statute’s reference to a dominant use presupposes that land may be used for more than one purpose and requires a determination of which use of the land is the main, chief or paramount use.’ In determining that question, his Honour applied the approach of the Land Appeal Court of Queensland in Thomason v Chief Executive, Department of Lands,[5] namely that ‘the proper approach to be taken when ascertaining the dominant use of land is to consider such matters as the amount of land actually used for any purpose, the nature and extent and intensity of the various uses of the land, the extent to which land is used for activities which are incidental to a common business or industry of a type specified … the extent to which land is used for purposes which are unrelated to each other, and the time and labour and resources spent in using the land for each purpose. When undertaking this exercise, one cannot ignore the conclusion that an objective observer would reach from viewing the land as a whole.’

64. In the appeal from Gzell J, in Leda Manorstead Pty Ltd v Chief Commissioner of State Revenue, Allsop P (with whom Campbell and Whealy JJA agreed) found nothing in the extrinsic material relevant to the insertion of s 10AA into the Act as justifying approaching the provision ‘in some beneficial fashion striving to expand the reach of the exemption or to narrow the taxing operation of the section according to strict language. More particularly, there is nothing in the purpose of the legislation, drawn from its words and context or from the secondary material insofar as that addresses mischief to require used “for” to be limited to use of land which is producing beneficial or commercial return’.

65. In Leppington Pastoral Co Pty Ltd v Chief Commissioner of State Revenue,[6] White J considered the application of s 10AA(3) to land used for multiple purposes. White J said that:

‘In this case, three competing uses are to be considered. The question is not simply whether the primary production use is the chief use, being of a greater scale, intensity, character or importance than either of the other two competing uses, but whether having regard to both competing uses, it is the use that dominates.

Section 10AA(3) requires weighing the nature and intensity of the competing uses, the physical areas over which they are conducted, the time and labour spent in conducting the different uses, the money spent or assets deployed in each use and the value derived or to be derived from it.’

66. In Chief Commissioner of State Revenue v Metricon Qld Pty Ltd,[7] 108 Barrett A-JA (with whom Macfarlan and Ward JJA agreed) reviewed these and other cases. Having done so, Barrett A-JA made these points: (a) ‘[e]xamination of “activities undertaken upon the land in question” is thus central to identification of “use”’; (b) ‘s 10AA is concerned with “use” at large rather than “use” by any particular person’; (c) ‘[t]he expression “dominant use” [in s 10AA(3)] has regard to quantification of uses within paras (a) to (f) as against uses that are not within those paragraphs’; and, (d) the context surrounding s 10AA(3) points to the ‘physical concept of land’ as relevant to the provision, rather than ‘land’ meaning estates or interests in land as defined in s 21 of the Interpretation Act 1987 (NSW).” (emphasis added and citations/footnotes omitted)

The principles emerging from the above cases when making an assessment of “dominant use” were further summarised by Jagot J at para 67 of Godolphin:

“First, close attention to the precise terms of the exempting provision is required.

Second, the accepted orthodoxy in which the Act was enacted and has been amended is that use of land is for a purpose.

Third, in the ordinary case, the question is one of identifying the physical acts conducted on the land by which the land is made to serve some purpose.

Fourth, the question of the use of land for a purpose is one of objective fact to be determined in all relevant circumstances, but particularly the degree, extent and intensity of the physical activities on the land.

Fifth, as an objective fact, determined in all relevant circumstances, the same land may be used for more than one purpose.

Sixth, in determining the objective fact whether the same land is being used for more than one purpose it may be necessary to consider if the various physical activities conducted on the land, on the one hand, are wholly ancillary to or directly facilitative of a single purpose or, on the other hand, serve an additional, independent or collateral purpose. If the former, the correct characterisation will be that the land is being used for one purpose. If the latter, the correct characterisation will be that the land is being used for more than one purpose.

Seventh, and finally, where the same land is being used for more than one purpose, the question whether the use of the land is ‘solely’, ‘primarily and principally’ or ‘dominantly’ for the specified exempt matter requires a comparison between such uses (being for the specified statutory exemptions) and other uses (not being for the specified statutory exemptions) to ascertain whether the former is the main, chief or paramount use for purpose.” (emphasis and spacing added)

“Used primarily”

In the recent Victorian case of Delma Investments Pty Ltd v Commissioner of State Revenue8 (Delma Investments), the Commissioner sought to rely on the observations made by Kennedy J in Annat v Commissioner of State Revenue9 (Annat), outlining indicia that provide assistance in determining whether land is “used primarily” for the business of primary production (noting that, in Delma Investments, Croft J stated10 that “though the principles canvassed in Annat are helpful in evaluating whether a taxpayer’s land is vested with the relevant character of primary production in instances which multiple land uses are in question, there is no occasion for the application of the Annat indicia to the present facts”).

The indicia identified in Annat are summarised below:

• all of the circumstances bearing on the degree, extent and intensity of the uses are to be considered, and the question is one of fact and degree to be approached on a broad, commonsense basis;11

• this issue is to be determined by looking at all of the activities together with the surrounding circumstances of the taxpayer’s evident purpose in carrying out those activities;12

• the concept of “use” is one of physical deployment of the physical mass,13 with deployment understood as including not only activity, but also inactivity deliberately adopted as a means of obtaining advantage from the land;14

• if there are multiple uses, it is necessary to weigh the respective uses against one another in order to ascertain which is the “dominant use”.15 The classification is an evaluative task which may be approached in a number of ways. It involves questions of degree on which minds can reasonably differ. There are several possible methods of quantification and, except in glaringly obvious cases, no one conclusion will be correct to the exclusion of others. Hence, figures for income and expenses may not necessarily provide a clear guide as to the relative level of the extent and intensity of the different uses;16

• however, a key question of characterisation is whether the use for primary production was the predominant use of the land so as to impart to the whole of the land the necessary character.17

Land tax

Land tax is an annual tax which is calculated based on a percentage of the unimproved value of land owned by an individual, company or trust in the relevant jurisdiction at a particular point in time (usually tested at the end of the financial year or at the end of the calendar year).

Although the concept of an annual land tax is the same across jurisdictions, the legislation, thresholds, land tax rates and eligibility requirements to access concessions differ between the states and territories.

The land tax calculation is based on the annual value for the land determined by the valuer-general (or equivalent) in each jurisdiction.

Table 3 sets out the key legislative and published guidance on the land tax primary production exemptions available in each jurisdiction.

In addition to the key factors being satisfied (discussed above), Table 4 provides a summary of some of the jurisdictional nuances to when the concessions can be applied.


Table 3. Land tax: summary of legislation and revenue rulings




	Jurisdiction

	Legislative references

	Revenue rulings and published guidance




	Queensland

	Section 53 of the Land Tax Act 2010 (Qld) Land Tax Regulation 2021 (Qld)

	LTA053.1.3 Land used for primary production




	NSW

	Section 10AA of the Land Tax Management Act 1956 (NSW) Land Tax Act 1956 (NSW)

	LT 097v3 Land used for primary production




	Victoria

	Sections 64 to 70 of the Land Tax Act 2005 (Vic)

	LTA-010 Exemption for primary production land

LTA-011 Primary production exemption for land in urban zone

LTA-006v2 – Preparation of land for a primary production exemption




	Western Australia

	Sections 29 to 30 of the Land Tax Assessment Act 2002 (WA) Land Tax Act 2002 (WA)

	LT17.1 – Primary production business exemptions (Commissioner’s practice)




	South Australia

	Section 5(10)(g) of the Land Tax Act 1936 (SA)

	There are no rulings or published guidance regarding primary production concessions for land tax




	Tasmania

	Sections 7 and 8 of the Land Tax Act 2000 (Tas)

	Primary production land classification guideline




	Australian Capital Territory

	Section 10 of the Land Tax Act 2004 (ACT)

	There are no rulings or published guidance regarding primary production concessions for land tax




	Northern Territory

	There is no land tax regime in the Northern Territory.

	








Table 4. Land tax: jurisdictional nuances




	Jurisdiction

	Nuances




	Queensland

	• Adopts a broader definition of “primary production” under the Queensland Regulations than is used for duty.

• Exemption or partial exemption available for land used solely for primary production.

• Exemption is not available where primary production land is owned by an absentee individual, a company (where a foreign company or public company has a direct or indirect interest), or a trust (where a direct or indirect interest is held by a foreign person or public company).




	NSW

	• The dominant use of the land must be for primary production.




	Victoria

	• Thresholds depend on where land is located:

• outside of greater Melbourne: must be primarily used for primary production;

• inside of greater Melbourne but not in an urban zone: must be primarily used for primary production; and

• inside of greater Melbourne and in an urban zone: must be solely or primarily used for the business of primary production.18

• An exemption is also available where land is being prepared for use primarily for primary production.19




	Western Australia

	• If the land is rural land, it must be used solely for a business of primary production.

• For other land (non-rural), it must be used solely for a business of primary production by the owner of the land or a family member of the owner of the land.20

• Section 30B of the Land Tax Assessment Act 2002 (WA) sets out when land will be considered to be used for a “primary production business”.

• If unrelated persons or a non-family owner jointly owns the land, all of the owners, and no other entities, must use the land for a primary production business.21




	South Australia

	• Must be used wholly or mainly for the business of primary production.

• The land (or combined adjoining land) must be 0.8 hectares or larger to qualify.

• Different requirements based on whether the land is located in the “defined rural area”. For example, for land outside of the “defined rural area”, the owner of the land does not need to be the person conducting the business of primary production.

• Where the land is inside the “defined rural area”:

• owned by natural person/s: one owner must be engaged on a substantially full-time basis (on own behalf or as an employee in the relevant business). Owners not engaged in the relevant business must be a relative of an owner who is engaged; and

• different eligibility requirements apply where the land is owned by a company, trust, deceased estate etc.

• Definitions for who will be considered a “relative” of an owner.

• Primary production definition includes the intensive agistment of “declared livestock” (ie cattle, sheep, pigs or poultry).




	Tasmania

	• Must be used substantially for the business of primary production.22

• Also for land declared as a private timber reserve, or a permanent timber production zone, or land where there is a certified forest practices plan.23




	Australian Capital Territory

	• Must be classified as “rural land”.24 Rateable land leased for the purposes of primary production only, or for primary production and other purposes (but main use must be primary production).








Duty

In all states and territories, there are duty exemptions which allow for the transfer of the family farm between members of the family. While these exemptions can be beneficial, care must be taken to ensure that all requirements can be satisfied to fit within the exemption, prior to undertaking any transactions which may trigger duty.

This article only examines the exemptions which are available for property used for primary production. However, depending on the way the family farm has been structured, it may be beneficial to explore whether there are alternative exemptions or concessions available to achieve the same outcome. Therefore, seeking specialist advice is essential and early planning allows the transaction to be considered and the added comfort of obtaining private rulings from the relevant revenue authority (to the extent possible).

Relevant legislation and revenue rulings

Table 5 sets out the key legislative and published guidance on the duty primary production concessions and exemptions available in each jurisdiction.

Primary production exemptions generally

Although duty across the states and territories is by no means close to being harmonised, there are a number of factors which appear as a requirement to be satisfied for any concessions or exemptions (albeit with differences to definitions and how they are applied). These key factors, which have been discussed above, include:

• what is considered primary production;

• when a business is being carried on; and

• the intensity of use of the business of primary production.


Table 5. Duty: summary of legislation and revenue rulings




	Jurisdiction

	Legislative references

	Revenue rulings and published guidance




	Queensland

	Sections 96 to 107 of the Duties Act 2001 (Qld)

	DA 105.2.3 Guidelines for determining the existence of a business – family businesses

DA 105.1.3 Concession for dutiable transactions for particular family businesses – defined relative or descendant who is a minor




	NSW

	Section 274 of the Duties Act 1997 (NSW)

	DUT 050v2 Transfer of primary production property between family members




	Victoria

	Sections 56, 69AA to 69AI of the Duties Act 2000 (Vic)

	There are no rulings or published guidance regarding primary production concessions for duty




	Western Australia

	Sections 99 to 106 of the Duties Act 2008 (WA)

	DA 51.0 Family farm transactions: primary production business exemptions (Commissioner’s practice)




	South Australia

	Section 71CC of the Stamp Duties Act 1923 (SA)

	SDA007 Section 71CC – ex gratia scheme for transferor/transferee trusts




	Tasmania

	Sections 30, 30E, 93, 225, 226 of the Duties Act 2001 (Tas)

	Intergenerational rural transfer exemption guideline




	Australian Capital Territory

	Section 230 of the Duties Act 1999 (ACT)

Definition of “primary production” – s 6 of the Duties Act 1999 (ACT)

	DAA002.1 Exemption from duty – intergenerational rural transfers (revenue circular)

DI2017-230 Duties (intergenerational rural transfer guidelines) determination 2017 (No 1)




	Northern Territory

	Section 87 of the Stamp Duty Act 1978 (NT)

	CG-SD-003 Stamp duty exemption for conveyances of ‘family farming property’








In addition to the above factors, in a duty context, the other main requirement which needs to be satisfied across jurisdictions, in some form, is whether the transferor and transferee are members of the same family, or, in circumstances where the concessions allow for transfers to companies or trusts, whether the relevant requirements around family members being involved or controlling those entities can be satisfied.

Transfers between family members

Generally, across jurisdictions, there must be a familial relationship between both the transferor and the transferee to the transaction. In jurisdictions which have extended the application to allow the transferor and/or transferee to be an entity rather than a natural person, there are usually requirements that these entities are specifically maintained for, or controlled by, family members or relatives.

In Queensland, the meaning of a “defined relative” for the purposes of the concession is set out in Sch 6 to the Duties Act 2001 (Qld). A person will be considered to be a “defined relative” of another where they are either:

• the person’s spouse;

• a parent of the person or the person’s spouse;

• a grandparent of the person or the person’s spouse;

• a brother, sister, nephew or niece of the person or the person’s spouse;

• a child or grandchild of the person or the person’s spouse;

• an aunt or uncle of the person or person’s spouse;

• a child of an aunt or uncle of the person or a child of the spouse of an aunt or uncle of the person; and

• the spouse of anyone mentioned above.

Jurisdictional nuances

Table 6 provides a summary of some of the jurisdictional nuances to when the concessions can be applied. As the requirements across jurisdictions vary, it is critical that specialist advice is obtained to ensure the requirements will be satisfied.

Recent case law

Wylarah Pastoral Co Pty Ltd ATF Tallong Family Trust v Chief Commissioner of State Revenue25

Issue

Whether the dominant use of the land was for the maintenance of animals (including birds) for the purpose of selling them or their natural increase or bodily produce, within the meaning of the Land Tax Management Act 1956 (NSW).

Summary of facts

The taxpayer purchased 9.3 hectares of land in May 2022, located in Medway, NSW, which was zoned “RU2 Rural Landscape”.


Table 6. Jurisdictional nuances of primary production concessions




	Jurisdiction

	Nuances




	Queensland

	• The Queensland concession provides an exemption where there is a transfer or an agreement to transfer business property, where there is an acquisition of a partnership interest (where the partnership property includes business property), or where there is a trust acquisition in a trust (which holds business property).

• The transferor (or the person directing the transfer) needs to be a defined relative of the transferee, and the transferee must not acquire the property in its capacity as trustee or as an agent or nominee of another person. This means that where, for example, land was being transferred, it will need to be held by the transferee in their individual capacity.

• There needs to be a primary production business carried on by a defined relative or an ancestor of the transferee and there must be an intention to carry on a primary production business by the transferee after the transaction.




	NSW

	• In NSW, the concession extends to companies and trusts provided the control requirements are satisfied. Broadly, this usually requires that the entity is controlled by the transferor or transferee and that, to the extent there are other people involved (for example, shareholders, trustee or corporate trustee and appointor), they are family members of the people directing or controlling the transferor and/or transferee.26

• Where the transferor or transferee are entities, the interests must be held for a period of time to avoid a clawback of the exemption:

• for the transferor entity: three years prior to the transfer; or

• for the transferee entity: three years after the transfer.27




	Victoria

	• There are two separate concessions which may be applied:

• the family farm concession requires there to be a familial link between the transferor and transferee;28 and

• where the transferee is a “young farmer” (under 35 years old) or the transferee is an entity of a young farmer.29

• Relies on the definition of “primary production” under ss 65 to 67 of the Land Tax Act 2005 (Vic). The young farmer concession also relies on a similar definition of “primary production” contained in s 3(1) of the Duties Act 2000 (Vic).




	Western Australia

	• Concession available for transfer between the transferor and transferee (or their respective entities) that have a familial relationship (subject to satisfying other requirements).

• Post-transfer restriction on claiming the exemption again if the same property is transferred within five years.30




	South Australia

	• Concession available for the transfer of land used for primary production business if the transferor and transferee (or their respective entities) have a familial relationship (subject to satisfying other requirements).31




	Tasmania

	• Concession available for the transfer of land used for primary production business if the transferor and transferee (or their respective entities) have a familial relationship (subject to satisfying other requirements).32

• Where the transferee is a trust and the above exemption has been claimed, the following circumstances will trigger a clawback of the exemption (ie duty will be payable on the transfer):

• a person who is not a relative of the transferor becomes entitled to a share or an interest in the trust or otherwise benefits from the trust; or

• the transferor gains control of the trust.33

• Interestingly, the limitation period provided under s 19(3) of the Taxation Administration Act 1997 (Tas) is specifically switched off for the purposes of this provision (ie there is no time limit on the Commissioner being able to make a reassessment).34




	Australian Capital Territory

	• Allows an exemption for transfers to a descendant of the transferor, or where the transferor is a company or trust, the transferee must be a descendant of the entity’s shareholders or beneficiaries.35




	Northern Territory

	• An exemption is available for the transfer of land between family members (or their respective entities) where the land is used for a primary production business (subject to satisfying other requirements).36

• Similar to Western Australia, there is a post-transfer restriction on claiming the exemption again if the same property is transferred within five years.37








The taxpayer maintained that the land was exempt from land tax as it was used for the maintenance of cattle. However, between 2022 and 2023, various preparatory works were carried out on the property and there was no income from the sale of cattle.

The sole income generated on the property between 2022 and 2023 was rental income of approximately $650 a week from the leasing of a residence located on the property.

Decision

The Commissioner’s assessments were confirmed. The dominant use of the land was not the maintenance of animals.

On analysis of both the property identification code attached to the cattle and the satellite images, there were no cattle located on the land during the 2023 land tax year.

The arguments then turned to whether there was preparatory work for the maintenance of cattle carried out during the 2022 and 2023 land tax years which would satisfy the dominant use test.

The NSW Civil and Administrative Tribunal agreed that the statutory purpose of s 10AA(3) of the Land Tax Management Act 1956 (NSW) could still be fulfilled even if the animals in question were not on the land 100% of the time, and accepted that the work being done during the period constituted “use” insofar as s 10AA(3) was concerned, based on the weight of the two uses of the land.

The tribunal found that the dominant use of the land was for the leasing of the residential property due to the income derived from the rental and the expenditure on the house itself. This was sufficient to prove that the primary use of the land was not for grazing (regardless of the fact that the rental property comprised of only 5% of the total land area).

T & A Skills Care Service Pty Ltd v Chief Commissioner of State Revenue38

Issue

Whether the land satisfied the primary production exemption (and was therefore exempt from land tax) in the 2019 and 2020 land tax years (when the land was classified as “rural land”) and the 2021 and 2022 land tax years (when the land was not classified as “rural land”).

Summary of facts

The taxpayer bought the land in 2002 for $1.9 million; it was around 16 hectares, comprising six lots. In 2020, it was rezoned to non-rural land and was subsequently sold in July 2023 for $70 million.

The taxpayer submitted that the primary production exemption for land tax should apply as the dominant purpose and use of the land was to cultivate bamboo for the sale of timber and, from 2021 onwards, to breed and maintain goats for sale.

Bamboo growing business. The taxpayer stated that its intention was to use the land to cultivate bamboo for the production of bamboo shoots for sale as foodstuffs. The business model was later changed from shoots and poles to bamboo timber production.

Between 2002 and 2007, the taxpayer prepared the land for bamboo production. There was no record of bamboo being sold or harvested from the land after 2016. The taxpayer argued that the growing of the bamboo was a “set and forget” type venture (not requiring fertilising or watering). There was no business plan for the bamboo business.

The Commissioner had expert evidence that the majority of the bamboo was “well beyond the practical lifespan for bamboo pole harvesting because they have not been appropriately maintained”.

Cattle and goat business. In 2021, the taxpayer decided to switch to goat-breeding production, and it purchased four female goats and one male goat (which was never delivered). There was a business plan for the goat business. However, this was dated in 2023.

Expert evidence was given on behalf of the Commissioner that the goat-farming business “didn’t really make sense” and that, of the total land area of 16.8 hectares, the only area of the land suitable for grazing was 5.5 hectares.

Findings

The Commissioner’s assessments were confirmed. There was insufficient evidence that any part of the land was being used for the goat-breeding business and bamboo business.

The business requirement (that primary production activity be engaged in for the purpose of profit on a continuous or repetitive basis) does not require an actual profit to be derived. However, it does require a well-structured, long-term character, with the aim of generating a profit year to year over a succession of years. This would usually be supported and evidenced by appropriate business plans, administration and support, although it is accepted that a family farming operation may involve a less rigid approach.

Zonadi Holdings Pty Ltd ATF Wombat Investment Trust v Chief Commissioner of State Revenue39

Issue

Whether the dominant use of the land was for the cultivation and sale of wine grapes, or for the purpose of selling the product of the cultivation (ie the wine).

Summary of facts

The taxpayer ran a vineyard on the land from which the grapes were produced. There was also a cellar door where the sale of wine occurred, a wine storage area, a residence and tourist accommodation.

Of the total land area (approximately 11 hectares), 38% was used for the planting and growing of vines. There were also unused areas of approximately 2.4 hectares near the vineyards which consisted of trees and a paddock. The land area of the cellar door, cellar storage, residence, tourist accommodation and surrounding area was approximately 1.56 hectares.

In each of the relevant land tax years in question, a portion of the wine grape crop grown on the land was sold. The remainder of the crop was used by the taxpayer to make wine, which was produced off the land but sold on the land via the cellar door. The ownership of the grapes which were used to make the wine did not change (ie these were always owned by the taxpayer).

In addition to the revenue made by the taxpayer on the sale of wine grapes and the sale of wine at the cellar door, it also generated revenue from the sale of other goods and from renting the tourist accommodation.

Findings

The Commissioner’s assessments were upheld. The wine sold was not the sale of the product of the cultivation of the land; rather, it was a product of secondary production (ie it used the produce of the land to produce another product).

In weighing up the factors of what the dominant use of the land was, the NSW Civil and Administrative Tribunal looked at:

• the total area of the land that was used for the sale and storage of wine in the cellar door area, the residence and the tourist accommodation (which was significantly less than the land used for the cultivation of the wine grapes); and

• the gross revenue over the relevant land tax years for wine sales versus grape sales. For the relevant years, the total gross revenue from wine sales ranged between 80% and 94% and the operating expenses of the vineyard alone exceeded the income which was generated from the sale of wine grapes.

Although cultivation was obviously the dominant use of the land, it was not cultivation for the purpose of selling wine grapes, rather the cultivation was for the purpose of producing wine grapes to be made into wine.

Premier Bay Pty Ltd v Commissioner of State Revenue40

Issue

The issue for consideration on appeal was whether the taxpayer’s primary business was primary production.

Summary of facts

The taxpayer was the trustee of a trust that owned the land. The land was leased to a partnership between the beneficiary of the trust and the estate of his deceased wife to be used for the business of breeding cattle for sale.

The taxpayer also owned other properties which were leased to third parties. It had entered into a development agreement for the land in question. The primary production business was also carried out on another property.

Findings

The taxpayer was successful. The appeal was allowed on the basis that the original Victorian Civil and Administrative Tribunal (VCAT) decision should be overturned. The Supreme Court found that the lease to the partnership was a function of the taxpayer’s primary production business due to the connection between the primary production activities and the lease to the partnership, and therefore the land was exempt from land tax on the basis that the taxpayer was carrying on a primary production business.

In the original VCAT decision, the tribunal had accepted the fact that the land was primarily used for primary production and that a trust beneficiary was substantially engaged full time in the primary production business. However, it found that primary production was not the taxpayer’s primary business as it also carried out a leasing business.

Australian Investment & Development Pty Ltd v Commissioner of State Revenue41

Issue

Whether the taxpayer was undertaking a primary production business and whether its sole shareholder was normally engaged in a substantially full-time capacity in a business of primary production.

Summary of facts

The Commissioner had issued land tax assessments for the 2014, 2015 and 2016 land tax years on the basis that the primary production exemption did not apply. The Commissioner’s assessments were confirmed in the original Victorian Supreme Court case and this was appealed by the taxpayer.

The sole shareholder of the taxpayer, Mr Apswoude, gave evidence that:

• the taxpayer had been undertaking farming activities on the land for the relevant years (namely, the cultivation of cassinia crop, with the objective of making future sales and profit from the sale of cassinia-based fencing products); and

• that he was normally engaged in a substantially full-time capacity in the business of primary production which was being undertaken by the taxpayer, and that of farming activities conducted by the taxpayer on the land for each of the three tax years in question.

Mr Apswoude was cross-examined extensively about the potential development of the land, including the precinct structure plan which had been issued in relation to the land and the multiple planning applications which had been made in relation to the land.

Questions were also raised about the business plans submitted for the cassinia business, as there was evidence that the profit that was to be generated would not be sufficient to cover the significant expenses incurred as a result of holding the land.

Findings

The findings of the trial judge were upheld and the Commissioner’s assessments affirmed. The trial judge found that:

• the income from sales of cassinia were unlikely to be sufficient to sustain the taxpayer and the only plausible commercial undertaking was to sell the land in order to recoup the significant other losses made;

• the taxpayer’s “primary production business” was conducted by its sole director and shareholder and a small number of family and friends (this was compared to the property development business which engaged professionals);

• any cassinia business was incidental as the taxpayer’s capital consisted almost entirely of the land and it relied on the future sale of the land to recoup costs and make a profit; and

• there was no contemporaneous evidence of any business plan for the cassinia business and the taxpayer’s own expert witness had never previously heard of cassinia being cultivated for commercial purposes.

The appeal judges accepted the trial judge’s findings and found that he had not erred in concluding that none of the elements of the land tax exemption had been made out by the taxpayer.

Delma Investments Pty Ltd v Commissioner of State Revenue42

Issue

Whether the taxpayer was able to claim the primary production land tax exemption under s 67 of the Land Tax Act 2005 (Vic).

Summary of facts

The taxpayer carried out a primary production business on the land in question; it also carried out a separate primary production business on another property.

The director of the taxpayer worked in both businesses.

In respect of the land the subject of the assessments, there were some activities being undertaken for the eventual development of this land, although this would likely be in the distant future.

The taxpayer had also made Div 7A loans to members of the director’s family. The Commissioner submitted that the taxpayer was carrying on a money-lending business.

Findings

The Commissioner’s assessments were confirmed. In determining this, the Victorian Supreme Court considered:

• whether the land was used solely or primarily for the business of primary production (ie the maintenance of cattle for sale);

• whether the taxpayer’s business was the business of primary production conducted on the land; and

• whether the director of the taxpayer was normally engaged in a substantially full-time capacity in that business.

It was found that:

• the taxpayer used the land primarily for the business of primary production, although it was noted that it was a “very modest one” and that the taxpayer’s principal business was the business of primary production carried out on the land;

• the taxpayer was “deeply committed” to land development, although these were in early stages and there would not be any income generated from these activities for a number of years; and

• the taxpayer was not engaged in a money-lending business due to the Div 7A loans that it had made to family members.

However, the Commissioner’s assessments were upheld on the basis it could not be found that the director of the taxpayer was normally engaged in a full-time capacity in the taxpayer’s business of primary production in relation to the land. The taxpayer also conducted a separate primary production business on another property and the director was engaged substantially in a full-time capacity with respect to both businesses, but not when considering only the business conducted on the land.

Conclusion

Regardless of the purpose, when considering dealing with Australian agricultural land, there are a variety of issues which need to be considered to avoid adverse FIRB or tax consequences. As is often the case, the devil is in the detail during the planning stages of a proposed transaction to ensure smooth implementation and to minimise avoidable mistakes or delays.

Advisers who are considering unfamiliar jurisdictions should always consider obtaining specialist advice where the transaction requires advice outside of their area of expertise, and consider seeking pre-transaction rulings from revenue authorities (where available) to provide certainty of outcome.

From a land tax perspective, we are continuing to see a number of cases on the application of the primary production exemptions, particularly in NSW and Victoria. Although this does not necessarily signal a change in position, it does show that revenue authorities have an increased appetite to challenge taxpayers who are pushing the limits of these exemptions.

Catherine Nufer, CTA

Special Counsel

Hamilton Locke

This article is an edited version of “Dealings with Australian agricultural land – state tax issues and FIRB” presented at The Tax Institute’s Agribusiness Intensive held in Brisbane on 1 to 2 May 2025.
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Foreign surcharges and Australia’s tax treaties

by Jared Clements, Senior Lecturer, Law School, The University of Western Australia


In a landmark decision, the High Court has upheld the constitutional validity of Victoria and Queensland’s foreign land tax surcharges. In G Global 120E T2 Pty Ltd v Commissioner of State Revenue, the court clarified the scope of the Commonwealth’s constitutional power to give domestic effect to tax treaties and confirmed that inconsistencies between Commonwealth and state tax laws may be resolved through retroactive amendment. This article examines the broader implications of G Global for foreign land tax and duty surcharges, foreign nationals seeking to rely on Australia’s tax treaties, the Commonwealth’s treaty implementation powers, and the future design of state and territory taxes.



Introduction

Foreign land tax and duty surcharges imposed by Australian states and territories have long raised questions about their compatibility with Australia’s tax treaties. Those concerns culminated in the Commonwealth’s retroactive amendment of the International Tax Agreements Act 1953 (Cth) (ITAA53) in 2024 to confine the operation of Australia’s tax treaties to income tax and fringe benefits tax. In G Global 120E T2 Pty Ltd v Commissioner of State Revenue (G Global),1 the High Court held that, although Victoria and Queensland’s foreign land tax surcharges were inconsistent with the ITAA53 and non-discrimination articles in certain tax treaties and therefore rendered inoperative by s 109 of the Constitution, the Commonwealth had the power to amend the ITAA53 retroactively to remove that inconsistency and revive the surcharges.

This article outlines the legislative and policy background to foreign land tax and duty surcharges and the operation of the non-discrimination articles in Australia’s tax treaties. It then examines G Global and what the decision means for the Commonwealth’s power to give domestic effect to tax treaties and resolve inconsistencies between Commonwealth and state tax laws. The article concludes by considering the broader implications of G Global for foreign land tax and duty surcharges, foreign nationals seeking to rely on Australia’s tax treaties, the Commonwealth’s treaty implementation powers, and the future design of state and territory taxes.

Legislative and policy background

Foreign land tax and duty surcharges

Foreign land tax and duty surcharges were introduced against a backdrop of escalating housing prices in Australia’s major cities and concerns that foreign investment was contributing to affordability pressures. In response, several states and territories imposed duty surcharges on foreign purchasers, and land tax surcharges on foreign or absentee owners. Table 1 provides an overview of the surcharges currently applicable in each Australian jurisdiction.

While the definition of “foreign person” varies across jurisdictions, these surcharges generally apply where land is owned or ultimately controlled by a non-resident individual, a foreign-incorporated or foreign-controlled entity, or a trust with foreign beneficiaries. Various exceptions may also apply, depending on the jurisdiction.

Non-discrimination articles in Australia’s tax treaties

Australia is a signatory to 46 international tax treaties or double tax agreements (DTAs), which are given the force of law by s 5(1) ITAA53. A subset of these treaties contains non-discrimination articles that prohibit Australia from imposing more burdensome taxes on foreign nationals than those imposed on Australian residents. In several cases, these non-discrimination articles apply broadly to “taxes of every kind and description”.

The scope of these non-discrimination articles came into focus in Addy v FCT (Addy),2 where the High Court held that the Commonwealth’s “backpacker tax” contravened art 25 of the Australia–United Kingdom DTA because it imposed a higher rate of income tax on UK working holiday-makers than on Australian nationals in comparable circumstances. Addy confirmed that the non-discrimination articles in Australia’s tax treaties, when given the force of law under s 5(1) ITAA53, can override domestic tax measures that treat foreign nationals differently to Australian citizens where both are considered tax residents.


Table 1. Foreign land tax and duty surcharges by jurisdiction




	Jurisdiction

	Foreign or absentee owner land tax surcharge

	Foreign purchaser duty surcharge




	ACT

	0.75%

	N/A




	NSW

	5%

	9%




	NT

	N/A

	N/A




	Qld

	3%

	8%




	SA

	N/A

	7%




	Tas

	2%

	8% (residential land); 1.5% (primary production land)




	Vic

	4%

	8%




	WA

	N/A

	7%






Notes

1. Surcharges shown are in addition to general land tax or duty rates.

2. Exemptions or concessions may apply and vary across jurisdictions.

3. Rates are current as at 1 November 2025.

4. No land tax is payable in the NT.



Following Addy, attention turned to whether foreign land tax and duty surcharges could be inconsistent with the ITAA53 and non-discrimination articles in certain tax treaties, and potentially invalid under s 109 of the Constitution. Section 109 provides:

“When a law of a State is inconsistent with a law of the Commonwealth, the latter shall prevail, and the former shall, to the extent of the inconsistency, be invalid.”

In response to the constitutional issue, Revenue NSW announced in 2023 that it would no longer apply foreign land tax and duty surcharges to nationals of certain treaty partners, including New Zealand, Finland, Germany, India, Japan, Norway, South Africa and Switzerland, on the basis that the surcharges were inconsistent with the non-discrimination articles in Australia’s DTAs with those jurisdictions. It also invited nationals from those countries who had paid a surcharge to apply for a refund. The revenue offices in other Australian states and territories did not follow suit.

On 8 April 2024, the Commonwealth amended the ITAA53 to confine the operation of Australia’s DTAs to income tax and FBT, with retroactive effect from 1 January 2018.3 A new s 5(3) was inserted into the ITAA53 providing:

“The operation of a provision of an agreement provided for by subsection (1) is subject to anything inconsistent with the provision contained in a law of the Commonwealth, or of a State or Territory, that imposes a tax other than Australian tax, unless expressly provided otherwise in that law.”

“Australian tax” was defined for this purpose to mean income tax or FBT.4 Accordingly, the amendments operated to confine the scope of Australia’s DTAs to income tax and FBT, and ensure that foreign land tax and duty surcharges imposed by Australian states and territories would prevail in the event of an inconsistency with Australia’s DTAs.

Not long thereafter, Victoria and Queensland also enacted legislation to retroactively confirm the validity of their foreign land tax and duty surcharges and of assessments issued before the Commonwealth amendments took effect, providing an additional safeguard for their revenue bases in the event of a constitutional challenge to the Commonwealth’s amendments to the ITAA53.5 Queensland also introduced a separate “windfall tax”, which would apply if the surcharges were ultimately held to be invalid.6

The High Court’s decision in G Global

Factual background

G Global involved two sets of proceedings heard together. Diagrams 1 and 2 provide an overview of the factual background.

In the first proceeding, two corporate trustee companies — G Global 120E T2 Pty Ltd and G Global 180Q Pty Ltd — were trustees of unit trusts that held land in Queensland. The shares in the trustee companies and units in the trusts were ultimately owned or controlled by a German company. For Queensland land tax purposes, the trustee companies were treated as “foreign companies” and trustees of “foreign trusts” and were assessed for land tax, including a foreign land tax surcharge under the Land Tax Act 2010 (Qld). Article 24 of the Australia–Germany DTA contains a non-discrimination article which applies to “taxes of every kind and description” and prohibits Australia from imposing more burdensome taxes or related requirements on German nationals than on Australian residents.
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In the second proceeding, Mr Stott, a New Zealand national, owned land in Victoria and was treated as an “absentee person” for Victorian land tax purposes because he was not an Australian citizen or resident and was not in Australia at the relevant times under the Land Tax Act 2005 (Vic). After notifying the Victorian Commissioner of his status, Mr Stott was reassessed for land tax at the higher absentee owner rates. Article 24 of the Australia–New Zealand DTA contains a non-discrimination article in substantially identical terms to that in the German treaty, and likewise applies to “taxes of every kind and description”.

In both cases, the foreign land tax surcharges resulted in more burdensome taxation of foreign taxpayers than comparable Australian taxpayers, raising questions about inconsistency with the non-discrimination articles in the relevant DTAs and, in turn, with s 5(1) ITAA53.

Issues before the court

The proceedings raised three main issues:

1. whether the Queensland and Victorian foreign land tax surcharges were inconsistent with the non-discrimination articles in the Australia–Germany and Australia–New Zealand DTAs and s 5(1) ITAA53, such that they were invalid under s 109 of the Constitution. A related question was whether the Commonwealth’s retroactive amendments to the ITAA53 were effective in removing that inconsistency, thereby reviving the surcharges;

2. whether the amendments to the ITAA53 were supported by a valid Commonwealth head of power, and in particular whether it was open to the Commonwealth to limit the operation of Australia’s tax treaties to income tax and FBT; and

3. whether s 5(3) ITAA53, by effectively removing a taxpayer’s right to obtain a refund of the foreign land tax surcharge that they had paid, effected an acquisition of property otherwise than on just terms contrary to s 51(xxxi) of the Constitution.

High Court’s findings

Constitutional inconsistency and retroactive amendments

The High Court found that inconsistency under s 109 of the Constitution will arise where a state law alters, impairs or detracts from the operation of a valid Commonwealth law. It explained that, where inconsistency is established, the state law is not void or beyond legislative power, but is inoperative to the extent of the inconsistency. If the Commonwealth law is later amended so that the inconsistency is removed, the state law resumes operation.

The court held that the Australia–Germany and Australia–New Zealand DTAs were given the full force of law by s 5(1) ITAA53, and that the foreign land tax surcharges in Queensland and Victoria were inconsistent with the non-discrimination articles in those treaties because they imposed more burdensome taxation on foreign nationals than on Australian residents in comparable circumstances. As a result, the surcharges were inoperative under s 109 of the Constitution for so long as the non-discrimination articles applied to “taxes of every kind and description”.

The court then considered whether the Commonwealth’s retroactive amendments to the ITAA53 were effective to remove the inconsistency by narrowing the domestic operation of Australia’s DTAs so that the non-discrimination articles applied only to income tax and FBT. It confirmed that the Australian Parliament generally has power to enact retroactive tax laws, and that this extends to retroactively amending Commonwealth legislation in a way that removes an inconsistency under s 109.

In doing so, the court overruled its earlier decision in University of Wollongong v Metwally (Metwally),7 which had suggested that the Commonwealth could not retroactively undo or alter the invalidating effect of s 109 once an inconsistency had arisen. The court in G Global held that whether a retroactive Commonwealth law removes an inconsistency is a matter of statutory construction. The law must, in substance, remove the underlying basis for the inconsistency rather than merely declaring that no inconsistency exists or asserting that the Commonwealth law is not intended to “cover the field”.

The court also emphasised that the Commonwealth’s ability to enact retroactive laws is not without limitations. Such laws may be beyond the Commonwealth’s legislative power if they significantly impair, curtail or weaken the capacity of the states to exercise their constitutional powers and functions, or if they impermissibly interfere with the judicial process. Those concerns did not arise on the particular facts.

Applying these principles, the court held that the amendments to the ITAA53 did more than simply state that there was no inconsistency. They retroactively narrowed the operation of s 5(1) ITAA53 so that the non-discrimination articles in Australia’s DTAs no longer applied to certain taxes. This removed the basis for any inconsistency between those non-discrimination articles and the foreign land tax surcharges. Accordingly, the surcharges were valid and operative from the date the amendments took retroactive effect on 1 January 2018.

“. . . governments must remain alert to constitutional issues and the potential constraints on their taxing powers.”

Commonwealth’s power to implement tax treaties

The court then considered whether the Commonwealth’s amendments to the ITAA53 were supported by a valid head of power. It noted that the taxation power in s 51(ii) of the Constitution supports Commonwealth legislation implementing tax treaties to the extent that those treaties operate in relation to Commonwealth taxes such as income tax and FBT. However, s 51(ii) does not extend to state taxes and therefore cannot support provisions that purport to give treaty obligations domestic effect in that context.

The court then turned to the external affairs power in s 51(xxix) of the Constitution. It reaffirmed that this power can support legislation implementing Australia’s obligations under international treaties, even where the subject-matter of those obligations concerns areas, such as state taxes, that would otherwise lie outside of Commonwealth legislative power. The key question is whether the legislation is reasonably capable of being considered appropriate and adapted to implementing Australia’s treaty obligations.

The taxpayers argued that s 5(3) ITAA53, by limiting the domestic operation of Australia’s tax treaties to income tax and FBT, was not appropriate and adapted to the implementation of the relevant DTAs, which were expressed to apply to all taxes. The court rejected that argument. It held that a law will fall outside the external affairs power only if any deficiency in implementation is so substantial as to deny the law the character of a measure implementing the treaty, or to render the law, viewed as a whole, substantially inconsistent with the treaty.

Although s 5(3) narrowed the operation of Australia’s DTAs as a matter of domestic law, that limitation was not so substantial as to deprive s 5 ITAA53 of its character as a law implementing Australia’s international treaty obligations. Section 5, viewed as a whole, continued to give domestic effect to Australia’s DTAs in relation to the specified Commonwealth taxes and was therefore supported by the external affairs power.

Extinguishment of rights to recover tax

The final issue was whether s 5(3) ITAA53 effected an acquisition of property otherwise than on just terms contrary to s 51(xxxi) of the Constitution. The taxpayers argued that their rights to claim refunds of foreign land tax surcharges were choses in action and therefore constituted property for the purposes of s 51(xxxi), and that the Commonwealth was required to provide restitution for extinguishing those rights. The Commonwealth contended that the amendments merely removed an obstacle to the imposition of state taxes and were properly characterised as laws with respect to taxation, rather than laws with respect to the acquisition of property.

The court observed that a law relating to the imposition of taxation will rarely, if ever, amount at the same time to a law with respect to the acquisition of property within the meaning of s 51(xxxi) of the Constitution. It held that the foreign land tax surcharges were “genuine taxes” and that s 5(3) operated to revive them. The amendments were therefore properly characterised as laws with respect to taxation and not as laws with respect to the acquisition of property. As a result, the Commonwealth was not required to provide restitution for extinguishing the taxpayers’ rights.

What are the implications?

Validity of foreign land tax and duty surcharges

G Global has immediate implications for the ongoing validity of foreign land tax and duty surcharges imposed by Australian states and territories. The High Court’s decision confirms that s 5(3) ITAA53 is effective to remove any inconsistency between foreign surcharges and the non-discrimination articles in Australia’s DTAs (at least from 1 January 2018). As such, foreign land tax and duty surcharges imposed on or after that date are valid as a matter of domestic law.

The decision also obviates the need for states and territories to enact validating legislation in relation to their foreign surcharges, as was done in Victoria and Queensland. By retroactively removing the basis for constitutional inconsistency, the Commonwealth’s amendments to the ITAA53 appear sufficient to revive the operation of foreign surcharges in all jurisdictions.

With the validity of Queensland’s foreign surcharges now confirmed, it remains to be seen whether it will repeal its windfall tax provisions. Those provisions were intended to operate only if the surcharges were declared constitutionally invalid and, in light of G Global, there appears to be little justification for their retention.

New South Wales presents a particular case. It was the only jurisdiction to cease applying foreign surcharges and to offer refunds once concerns about inconsistency with DTAs were identified. In light of G Global, those surcharges were always capable of being validly imposed (at least from 1 January 2018). Whether Revenue NSW will seek to retrospectively impose surcharges that were not levied, or revisit refunds granted during the period of uncertainty, remains to be seen. Any reassessment would, however, be subject to the applicable statutory limitation periods.

Foreign nationals relying on Australia’s DTAs

Foreign nationals (and their advisers) should be aware that s 5(3) ITAA53 confines the domestic operation of Australia’s DTAs to income tax and FBT. In particular, foreign taxpayers cannot rely on non-discrimination articles in Australia’s DTAs to challenge state or territory taxes, or other Commonwealth taxes, even where the treaty appears to apply broadly to “taxes of every kind and description”.

This represents a significant narrowing of the protection that non-discrimination articles in tax treaties might otherwise have afforded to foreign nationals. It also highlights the inherent risk in relying on treaty based protections, as the domestic effect of a DTA depends on its implementing legislation, which may be amended (including with retroactive effect).

Commonwealth’s ability to retroactively cure inconsistency

By overruling Metwally and confirming that the Commonwealth can retroactively amend its laws to remove inconsistency under s 109 of the Constitution, G Global expands the avenues available to the Commonwealth in managing conflicts between Commonwealth and state laws. The Commonwealth may now retroactively amend its own legislation to remove the basis for an inconsistency and thereby restore the operation of otherwise inoperative state laws, provided it does so in a way that does not undermine the capacity of states to exercise their constitutional powers and functions, or impermissibly interfere with judicial processes.

For taxpayers, this creates a more uncertain environment. A state tax law that appears invalid by reason of inconsistency at one point in time may later be revived by retroactive Commonwealth amendments. Taxpayers who rely on apparent inconsistency when deciding whether to challenge an assessment may find that the legal landscape shifts during or after litigation. When significant constitutional questions arise, it will be important to factor in the possibility of retroactive legislative changes.

G Global also confirms that Commonwealth amendments to tax legislation will not ordinarily be characterised as laws involving an acquisition of property requiring just terms under s 51(xxxi) of the Constitution, even where they adversely affect a taxpayer’s right to claim a refund.

Commonwealth power to give DTAs the force of law

G Global provides important clarification on the constitutional powers that enable the Commonwealth to give domestic legal effect to Australia’s tax treaties. The taxation power supports legislation giving DTAs the force of law to the extent that they operate in relation to Commonwealth taxes. Meanwhile, the external affairs power can support legislation implementing a DTA where that legislation is reasonably capable of being considered appropriate and adapted to the implementation of Australia’s international obligations, even where the law operates in relation to an area, such as state taxes, where the Commonwealth has no power.

The external affairs power does not, however, require complete or perfect implementation of a treaty. A law giving effect to a DTA will fall outside that power only where any deficiency in implementation is so substantial as to deny the law the character of a measure implementing the treaty, or where the law, viewed as a whole, is substantially inconsistent with the treaty.

Potential violation of international law

Although G Global confirms that the domestic operation of a tax treaty depends entirely on its implementing legislation, this does not relieve Australia of its obligations under international law. As a party to the Vienna Convention on the Law of Treaties, Australia is obliged to perform its treaty obligations in “good faith” and may not invoke its domestic law as justification for non-performance.8

Limiting the domestic operation of certain non-discrimination articles so that they no longer apply to “taxes of every kind and description” could place Australia in violation of its obligations under international law.9 In these circumstances, it would be prudent for Australia to engage with affected treaty partners to explain its position and to consider renegotiating non-discrimination articles to align the treaty text with the intended scope of domestic implementation.

If Australia’s settled policy is that DTAs should apply only to income tax and FBT, it should avoid agreeing to broad non-discrimination articles in future treaty negotiations.

Future design of state and territory taxes

The Commonwealth’s amendments to the ITAA53, together with the High Court’s decision in G Global, clear the way for states and territories to impose land tax and duty surcharges on foreign nationals. A further, and potentially unanticipated, consequence is that it may now also be open to states and territories to impose surcharges on foreign nationals in other tax contexts, subject to the relevant limits on their taxing powers.

G Global, along with other recent cases such as Vanderstock v Victoria,10 highlights the need for state and territory legislatures to remain alert to constitutional issues and potential constraints on their taxing powers. Had the potential inconsistency between foreign surcharges and Australia’s DTAs been identified, and the ITAA53 amended before they were introduced, it is unlikely that the G Global litigation would have reached the High Court.

Early identification of constitutional issues and limits on state and territory taxing powers can avoid the substantial time and cost associated with constitutional challenges, as well as the prolonged uncertainty experienced by taxpayers while such matters are resolved.

It is therefore suggested that state and territory governments introduce a formal framework to ensure that constitutional issues and limits on taxing powers are systematically identified and evaluated before any new taxes are introduced. This should include a structured process for obtaining constitutional law advice and evaluating risk at both the policy development and legislative drafting stages. Engaging with other jurisdictions, particularly the Commonwealth, together with public consultation, may further assist in identifying constitutional concerns at an early stage, enabling governments to address risks before legislation is enacted.

Conclusion

G Global confirms the validity of state and territory foreign land tax and duty surcharges imposed on or after 1 January 2018. It also expands the Commonwealth’s capacity to manage conflicts between Commonwealth and state laws. The Commonwealth may retroactively amend its own legislation to remove the basis for inconsistency under s 109 of the Constitution and revive an otherwise inoperative state law. However, this must not be done in a way that undermines the capacity of the states to exercise their constitutional powers and functions, or impermissibly interferes with judicial processes.

The domestic implementation of Australia’s tax treaties is supported by the taxation power and the external affairs power in the Constitution, which permit the Commonwealth to give DTAs the force of law. Although Australia has only partially implemented the non-discrimination articles in some tax treaties, that deficiency is not so substantial as to place the ITAA53 outside the scope of Commonwealth power. Nonetheless, this partial implementation raises concerns as to whether Australia has complied with its obligations under international law.

The ITAA53 operates to confine the domestic operation of Australia’s tax treaties to income tax and FBT. As a result, foreign nationals cannot rely on the non-discrimination article in a tax treaty to challenge state or territory taxes, or other Commonwealth imposts, even where the treaty appears, on its face, to apply to all taxes.

Looking ahead, the current legal landscape may present opportunities for state and territory governments to introduce foreign surcharges in contexts beyond land tax and duty. However, governments must remain alert to constitutional issues and the potential constraints on their taxing powers. Adopting a framework for identifying and assessing constitutional risks at an early stage of tax design may assist in managing those risks.

Dr Jared Clements

Senior Lecturer, Law School

The University of Western Australia
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A Matter of Trusts

by Edward Hennebry, FTI, Sladen Legal

Division 7A liabilities after death

This article explores the interaction between deceased estates and Div 7A, highlighting the obligations of executors, ATO views, and practical strategies to mitigate risk.

Executors of deceased estates1 have important income tax obligations, particularly following the grant of probate of the deceased’s will. If an executor does not act carefully, they may have to use personal assets to satisfy the outstanding tax-related liabilities of the deceased.2

Executors should therefore be conscious of Div 7A ITAA36, because Div 7A can treat loans and forgiven debts from a private company to a shareholder (or an associate of a shareholder) as an unfranked dividend.

The death of the shareholder (or associate) does not extinguish Div 7A liabilities, and the actions of the executor can also trigger Div 7A liabilities to the deceased estate.

Executors and their responsibilities in respect of debts

A core obligation of an executor (following the grant of probate) is to attend to the payment of debts before they can distribute the residue of the deceased estate to beneficiaries under the will. That is, a deceased estate will not be fully administered until debts have been paid or provided for.3

Accordingly, an executor administering a deceased estate with Div 7A loan liabilities will need to consider how these loans are satisfied and the implications of forgiveness. In particular:

• executors are obligated to discharge the outstanding tax-related liabilities for which the deceased person would be liable if they were still alive following probate;4

• an outstanding tax-related liability of a deceased could arise from unfranked dividends under Div 7A (eg loans that have not been placed under complying s 109N ITAA36 terms); and

• income tax on a person’s income, although not assessed until after their death, has been held to answer the description of an outstanding tax-related liability.5

Whether a deceased’s liabilities include a Div 7A loan

Division 7A broadly applies to payments, loans and forgiven debts from private companies to entities.

An “entity”, for the purposes of Div 7A, has the same meaning as under s 960-100 of the Income Tax Assessment Act 1997 (Cth),6 which includes an individual and a trust.

Executors of deceased estates are separate and distinct entities to the deceased. For income tax purposes, a deceased estate is a trust.7 Accordingly, executors may need to distinguish between:

• Div 7A liabilities which have crystallised to the deceased; and

• Div 7A liabilities which may crystallise to the deceased estate (as a distinct entity in its own right).

Consider, for example, the Table 1 scenarios in the context of loans under s 109D ITAA36.


Table 1. Does a deemed dividend under s 109D arise?




	Type of loan

	Application to deceased estate




	Loan made from a private company to a deceased shareholder (or an associate) and the deceased shareholder (or associate) dies before the end of the income year in which the loan was made.

	Unlikely to constitute a deemed dividend under s 109D(1) to the deceased or the deceased estate.

The entity that received the loan from the private company (the deceased) is not the same entity that is deemed to be paid a dividend (the deceased estate) under s 109D(1). That is, the deceased was not alive on 30 June in the year the loan was made.

The ATO took this approach in PBR 1052231682732 (issued in March 2024).




	Loan made by a private company to a deceased shareholder (or an associate) when the deceased shareholder (or associate) dies after the end of the income year in which the loan was made and which was not subject to a complying s 109N agreement.

	Likely to constitute a deemed dividend under s 109D(1) to the deceased.

For the purposes of s 109D, the deceased was the relevant “entity” at the end of the private company’s year of income. The deceased was alive on 30 June in the year the loan was made.

However, it will not be possible for the private company and the deceased to enter into a complying s 109N agreement by the lodgment date of the private company’s tax return for the year the loan was made (because the deceased is dead).








Despite the scenarios noted in Table 1, and even if it transpires that some loans owing by the deceased are not taken to be dividends under s 109D, these loans may constitute debts to which executors will need to have regard when administering the deceased estate. In particular, the forgiveness of a debt can trigger a deemed dividend to the deceased estate under s 109F ITAA36.8

The views of the ATO

The interactions between Div 7A and deceased estates have not been judicially considered, nor is there guidance in secondary materials like explanatory memoranda. ATO guidance is also limited.

ATO ID 2002/741

In ATO ID 2002/741, the ATO considers that a private company is not taken to have paid a dividend to the executor of the deceased estate of a shareholder in the company in respect of a loan the company made to the shareholder before death for the purposes of s 109E ITAA36.

The ATO’s reasons are based on the view that the entity to whom the private company is taken to have paid the dividend under s 109E must be the same entity to whom the private company made the amalgamated loan.

ATO ID 2012/77

In ATO ID 2012/77, the ATO considers that s 109F applies to treat a private company as having paid a dividend to an executor when:

• a private company has made an amalgamated loan to a shareholder who dies before the amalgamated loan is repaid; and

• the private company forgives that loan while the shareholder’s estate is in administration.

The ATO’s reasons are based on the view that, as title to the shares in the private company passed to the executor on death, the executor is the relevant shareholder for the purposes of s 109F(1)(a). Accordingly, by forgiving the debt owed by the executor, the private company is taken to have paid a dividend to the executor (in its capacity as trustee for the deceased estate).

The facts of ATO ID 2012/77 indicate that the deceased died in NSW, and so the probate laws in NSW were relevant to the ATO’s reasoning as to when the executor became a shareholder.

Forgive before probate is granted?

Some edited private rulings issued from 2017 to 2020 concluded that s 109F did not apply when a debt is forgiven before the granting of probate.9 In these rulings, the ATO considered that, depending on the relevant state/territory vesting provisions in the location of death, a deceased’s property vests in a public trustee (not the executor) before the grant of probate.

Taxpayers and their advisers may be tempted to refer to these edited private rulings to influence private company lenders (that are related to a deceased borrower) to forgive the Div 7A loans owing from the deceased before the granting of probate. However, these rulings now contain the following warning:

This edited version has been found to be misleading or incorrect. It does not represent the ATO’s view of the relevant law.

Further, in more recent edited private rulings on the ATO database, it appears that the ATO’s views have changed and that dividends under s 109F are likely to arise to a deceased estate if debts (including Div 7A loans) are forgiven, regardless as to whether the debts are forgiven before or after probate is granted.

This was the case in PBR 1052195584659 (issued in December 2023). This position appears to have been formed on the basis that:

• on death, the private company lender is owed a debt by the executor of the deceased estate (even though there may be temporal bars to the private company obtaining satisfaction of the debt prior to the grant of probate); and

• the executor of the deceased estate is a “shareholder” in the private company when the debt is forgiven, including before probate, having regard to various court cases (such as FCT v Angus10 where it was held that executors should be regarded as shareholders for the purposes of the payment of a dividend).

The facts in PBR 1052195584659 indicate that the loans were made during the income year of the deceased’s death. Would the outcome be different if the loans were made before the income year of the deceased’s death? This is not likely, at least according to the ATO in PBR 1052190586791 (issued in November 2023).

These recent private rulings, although not intended to provide taxpayers with advice or guidance (according to PS LA 2008/4), are illustrative of the ATO’s views. Executors that inherit debts owing to private companies should therefore consider if s 109F applies to those debts if they are forgiven (regardless as to when probate is granted).

Is forgiveness after death ever an option?

Despite the above, it may be possible for a private company lender to write off a debt without a dividend under s 109F applying to the deceased estate under certain circumstances. For example:

• s 109G(3) ITAA36 provides that s 109F does not apply if a private company forgives a debt resulting from a loan and which, because of the loan, the private company is taken to have paid a dividend under s 109D. The identity of the debtor does not appear to be relevant for the purposes of s 109G(3);

• if a debt is statute barred, the debt may already have been forgiven for the purposes of s 109F(1). This may mean that the forgiveness of the debt by the private company now will not trigger a deemed dividend to the deceased estate because of s 109F(8); and

• s 109F is constrained by the concept of the company’s distributable surplus under s 109Y ITAA36. This means that, even if a debt is forgiven and s 109F is otherwise satisfied, the amount treated as a deemed dividend is capped at the company’s distributable surplus calculated under s 109Y.

What happens if Div 7A issues surface after the granting of probate?

If, for example, the financial statements of the lending private company reveal loans owing to it from the deceased after the grant of probate, the following considerations arise:

• Were the loans subject to a complying s 109N agreement?

If yes, the failure to make minimum yearly repayments on those loans after death may not cause s 109E deemed dividends (according to ATO ID 2002/471).

If no, and depending on when the loans were made, these loans may be taken to be s 109D dividends to the deceased (and so an executor would be liable to discharge the outstanding tax-related liabilities that arise from these deemed dividends).

• Can the loans be forgiven now without causing a s 109F dividend (see above)?

• Has the period of review expired?

The general amendment periods are two or four years, but there is no time limit if the Commissioner believes that there has been fraud or evasion or if there is no assessment for the relevant income year (eg because no income tax return has been lodged).

A four-year amendment period generally applies for assessments in respect of Div 7A.11

If the deceased was a beneficiary of a trust (eg a potential object of discretionary trust), they may be subject to a four-year amendment period unless the trust is a small or medium business entity.12

• Could the distributable surplus save you (see above)?

Practical tips for managing Div 7A issues in a deceased estate

To mitigate personal liability and ensure proper administration of the deceased’s income tax obligations, some practical tips for executors include:

• conduct a full review of the deceased’s tax history and speak to the tax agent: executors should undertake a comprehensive review of the deceased’s tax history to identify and address any outstanding income tax returns or other tax obligations. The executor should retain records of these communications in the event of ATO scrutiny;

• seek advice: executors should obtain specialist tax and legal advice before distributing the assets of the deceased or taking steps that could trigger a deemed dividend under Div 7A;

• make adequate provision for tax liabilities before distribution: an executor may wish to ensure that the ATO issues a notice of assessment (or a nil assessment) and that sufficient moneys are retained by the estate to fund any assessed income tax liabilities before distributing assets to beneficiaries;

• act conservatively: an executor may wish to avoid distributing any estate property to beneficiaries if there is any doubt or concern about tax liabilities up to the date of death. The Commissioner cannot recover tax from a beneficiary once assets are distributed, making the executor a target for recovery by the ATO;13

• voluntary disclosure (but note amendment periods): where there is uncertainty due to missing data or tax records, an executor may wish to contact the ATO to make a voluntary disclosure. Voluntary disclosures typically lead to reduced penalties and interest charges. Furthermore. if the executor becomes aware of material errors or omissions in the prior year tax returns of the deceased, an executor may be wise to request amended assessments (if the period of review has not expired);

• consider a private ruling: a private ruling from the Commissioner may provide an executor with comfort and certainty;

• understand the Commissioner’s s 109RB discretion: consider whether to seek Commissioner’s discretion under s 109RB if a dividend under Div 7A arises due to honest mistakes or inadvertent omissions; and

• maintain records and evidence: the onus of proof is on taxpayers. Executors should retain records of correspondence with the deceased’s tax agent and document action taken in respect of managing the deceased’s tax affairs to mitigate ATO scrutiny.

Concluding thoughts

Executors should review the income tax affairs of the deceased and seek specialist advice concerning Div 7A if the deceased has received payments or loans from a private company of which the deceased was a shareholder (or an associate of a shareholder). In particular, the temptation to instruct a private company lender (or trust in certain circumstances) to forgive a debt owed by a deceased should be approached with caution given the breadth of s 109F and the ATO’s recent views as per the edited private rulings highlighted in this article.

Edward Hennebry, FTI

Special Counsel

Sladen Legal
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Obituary

Kevin Burges, FTI (Life)

 

Kevin passed away on 10 January 2026, aged 96.

He was admitted to practice as a solicitor in 1952. A year later, he joined a small, one-partner firm, and became a partner in that firm (renamed Giovanelli & Burges) six months later.

In 1976, he was invited by the Sydney law firm Stephen, Jaques & Stephen (now part of King & Wood Mallesons, and soon to be known simply as Mallesons) to join the firm and establish a stand-alone tax practice, with Kevin as the leader. Kevin remained as the leader of the National Tax Group of the firm for the next 18 years, until his retirement from the firm in 1994.

In the mid-1960s, Kevin (along with Tom Magney, Rodney Rosenblum, and a relatively small number of other solicitors and barristers of their generation in Sydney) had begun to develop expertise in tax law, enhanced by completing in the late 1960s a Master of Laws degree in tax subjects at Sydney University, under the tutelage of Professor Ross Parsons.

Before long, the members of that group became widely recognised by the tax profession and the ATO as leading tax lawyers in Sydney. However, anyone who had the privilege of working closely with any of them would know that, first and foremost, they were among the finest general lawyers (including in areas such as trusts, companies, partnerships, real estate and private international law), and consummate professionals, of their generation. It was those fundamental qualities that enabled them to become, and be recognised as, leading tax lawyers.

Kevin was an early joiner of The Tax Institute, and later its National President (1988–89). He served (in many cases as the chair) on various committees of the Institute, the Law Council of Australia, and the Law Society of NSW. He also served on the ATO Public Rulings Panel for 20 years, until 2010, and on its National Tax Liaison Group for many years.

What is less well-known is that Kevin played a critical role in at least two matters in the public domain.

First, in 1980, in procuring the ATO’s eventual reluctant acceptance of the right of a doctor to practise through a medical practice company (in order to avail themselves of the right to make tax deductible superannuation contributions).1 That led to an almost immediate stampede by doctors, dentists and other health professionals to set up incorporated medical or other practice companies, and the rest is history. Many doctors and other health professionals have Kevin to thank for that incredible breakthrough 45 years ago.

Second, Kevin was instrumental in drafting the critical language of the original 1989 ATO Guidelines to accessing professional accounting advisers’ papers, and leading the team representing all of the then accounting associations, including The Tax Institute, the Law Council and others, which persuaded the ATO to introduce the accountants’ concession and adopt those hugely important guidelines. His concepts and language remain in the current version of the guidelines. So, all practising tax accountants have much to thank Kevin for his pioneering work in that regard.

Kevin was an exceptional, brilliant, thoughtful, humble, warm and generous man, professional colleague, mentor, teacher, role model and close friend, who also made plenty of time throughout his career to help many charities and individuals in need.

He was also a committed family man, who is survived by his wife Annette, six children, and many grand and great grandchildren.

He will be sorely missed by all those who were fortunate enough to know him.

RIP Kevin Burges.

John King

Member of The Tax Institute, 1974–2025

Professor Robert Deutsch, CTA

Senior Tax Counsel, The Tax Institute, 2017–2023

Currently Tax Technical Editor, The Tax Institute
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1  See IT 25, issued on 7 August 1981.
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Default distribution clauses

trust deeds ...... 382, 383

Departure prohibition orders ...... 366, 367

Depreciating assets

family farm restructures ...... 242, 246

Depreciation rules

small and medium enterprises ...... 161, 295

Derivation of income

income “derived by” and “paid to” ...... 257, 260, 265

statutory long service leave fund ...... 115

Digital currency

whether Bitcoin is money ...... 125–127

Directors

consolidated entity disclosure obligations ...... 192, 193

FBT

– non-monetary benefits ...... 11–14, 53

– not-for-profit organisations ...... 198, 199

whether employees ...... 12–14

Disclosure obligations

consolidated entities, directors ...... 192, 193

Discretionary trusts

family farms ...... 328

foreign beneficiaries, estate planning ...... 204–206

interest in land ...... 120

non-arm’s length income, SMSFs ...... 98

non-monetary benefits of directors, FBT ...... 11–14, 53

pre- or post-CGT assets ...... 303–306

professional services firms, restructures ...... 184

property settlements ...... 210–212

specifying trust purpose ...... 210

unpaid present entitlements

– CGT issues ...... 145

– Div 7A ...... 53, 57, 295

Dispute resolution

litigation ...... 268–276

Diverted profits tax

royalties, intellectual property ...... 163, 164, 256, 257, 261–263, 296

Dividends

family farms ...... 240

Division 7A

benchmark interest rate ...... 58

liability after death ...... 469–471

loan guarantees ...... 228

loan issues

– deemed dividends ...... 78

– payments or repayments ...... 161

– preserving objection rights ...... 78

– structuring implications ...... 76, 77

– sub-trust arrangements ...... 78

– unpaid present entitlements ...... 53, 57, 73–79, 295

Documentation

dealings involving related parties ...... 438–441

FBT, salary packaging ...... 197

legal professional privilege ...... 115, 116

s 70-100 election ...... 250, 251

Subdiv 122-A roll-overs ...... 247

trustees, loss of capacity ...... 134, 136

Domestic travel expenses ...... 59

Domicile test ...... 68

Dominant use

agricultural land ...... 454, 457–460

“Double death”

deceased estates ...... 113

Double tax agreements

Australia–Germany ...... 464, 465

Australia–NZ ...... 464, 465

Australia–UK ...... 463

Australia–Ukraine ...... 298

Commonwealth’s power to implement ...... 465, 466

non-discrimination articles, foreign land tax surcharges ...... 463–467

Dutiable property

agricultural land in Australia ...... 456, 457

transfer, deceased estates ...... 118–121

Duty exemptions

primary production ...... 456, 457, 459

Dwelling

definition ...... 93, 94

E

Economic Reform Roundtable ...... 294

Education — see Tax education

Education directions

SMSFs ...... 227, 228

Electric car discount ...... 365, 397

Embedded royalties ...... 258, 263, 265

Employee share scheme discounts

reportable fringe benefit amount ...... 198

Employees

car benefits, FBT ...... 11–14, 196

definition of “employee” ...... 110, 111, 158

independent contractor or employee ...... 175

not-for-profit organisations, exemptions ...... 200, 201

Employer obligations

not-for-profit organisations ...... 194–203

Payday Super requirements ...... 295, 398, 399

Employment

definition of “employee” ...... 110, 111

evidence of ...... 12–14

independent contractor or employee ...... 175, 199

Employment agency provisions

contractors ...... 225, 296

Employment benefits

not-for-profit organisations ...... 194–203

Employment test

personal services business ...... 177

Enduring power of attorney

foreign jurisdictions ...... 46–48

SMSF trustees, loss of capacity ...... 133

Entertainment benefits

not-for-profit organisations ...... 196, 197

Entertainment facility leasing benefits

not-for-profit organisations ...... 195, 196

Environmental conservation

carbon farming ...... 401–411

Equity

tax and superannuation systems, restitution ...... 137–141

Errors — see also Mistakes

salary packaging ...... 197

tax and superannuation systems, restitution ...... 137–141

tax professionals ...... 2

Estate planning — see Succession and estate planning

Evasion

residency, amended assessments ...... 8, 9, 67–69

Evidence

characterisation of transactions ...... 20

dealings involving related parties ...... 438–441

employment contract ...... 12–14

legal professional privilege ...... 447

tax dispute litigation ...... 269, 270, 274, 276

uniform evidence law ...... 446

F

Fair-dealing rule

trustee purchase of beneficial interest ...... 119

Fairness

tax and superannuation systems, restitution ...... 137–141

False and misleading statements

tax shortfall penalties ...... 21, 435

Family assistance payments ...... 198

reportable fringe benefit amount ...... 198

Family farms

duty exemptions ...... 456, 457

equity partnerships

– ageing population ...... 326

– Australian agriculture ...... 326–331

– Canadian pension funds ...... 332

– equity capital to fund growth ...... 331–334

– examples ...... 334, 335

– financing ...... 329, 330

– succession ...... 330, 331

restructuring as corporations ...... 238–254

– CGT concessions ...... 243–245, 249

– dividends ...... 240

– farm management deposits ...... 240

– GST, trading stock transfer ...... 251

– private company operation ...... 239, 240

– rent, farm land held in personal names ...... 240

– roll-over relief, transfer of assets to wholly owned company ...... 249–251

– salary and wages ...... 240

– shareholder loans ...... 240

– small business restructure roll-over ...... 241–245

– state duties ...... 253, 254

– tax concessions ...... 239, 244

– trade debtors/bad debts ...... 251, 252

– unpaid present entitlements ...... 252, 253

transfers between family members ...... 457

Family law

definition of “property” ...... 210

property settlement ...... 210–212

Family trust distribution tax

distributions outside “family groups” ...... 295

non-deductibility of interest ...... 161, 162

tax professionals, risks ...... 2

The Tax Institute advocacy ...... 292, 360

Family trusts — see Discretionary trusts

Farm equity partnerships ...... 326–331

ageing population ...... 326

Australian agriculture ...... 326–331

Canadian pension funds ...... 332

equity capital to fund growth ...... 331–334

examples ...... 334, 335

financing ...... 329, 330

succession ...... 330, 331

Farm management deposits ...... 240, 330

Farming — see Family farms

Federal Budget 2008–09 ...... 397

Federal Budget 2020–21

corporate tax residency ...... 191

Federal Budget 2023–24 ...... 398

Federal Budget 2025–26 ...... 296

Federal Budget 2026–27 ...... 296

Federal election 2025 ...... 294

Financial accommodation

unpaid present entitlements, Div 7A ...... 73–75

Financial advice fees

superannuation funds ...... 7

Financial crime control

regulation of professional services ...... 444–448

Fit and proper person

tax agent caution ...... 166–169

Fly in fly out work

Covid travel restrictions ...... 60, 61

Food and drinks

not-for-profit organisations ...... 196

Foreign currency gains and losses provisions

Bitcoin, whether foreign currency ...... 127

Foreign-incorporated companies

corporate tax residency ...... 189–193

Foreign Investment Review Board ...... 450, 451

Foreign land tax surcharges

Commonwealth’s power to implement tax treaties ...... 465, 466

constitutional validity ...... 463–468

international law, potential violation ...... 467

non-discrimination articles in Australia’s tax treaties ...... 463, 464

rights to recover tax ...... 466

validity ...... 466

Foreign ownership

agricultural land in Australia ...... 329, 450, 451

Foreign resident beneficiaries

surcharge ...... 381

testamentary trusts, estate planning ...... 204–206

Foreign trust surcharge

testamentary discretionary trusts, foreign beneficiaries ...... 205

Forgiveness of debt

Div 7A liability after death ...... 469–471

Franked distributions

capital raising to fund ...... 227

Fraud

GST evasion ...... 113, 114

Fraud on a power doctrine ...... 211

Fringe benefits tax

benefit identification and valuation ...... 395, 396

definition of “employee” ...... 110, 111

disclosure ...... 396

discretionary trust, non-monetary benefits ...... 11–14

electric car discount ...... 365, 397

exemptions and reductions ...... 396

“good tax” criteria ...... 394–397

India ...... 397, 398

New Zealand ...... 398

not-for-profit organisations

– directors and officeholders ...... 198, 199

– meal entertainment ...... 196, 197

– pooled cars ...... 196

– salary packaging ...... 197, 198

– salary sacrifice ...... 195, 196

reform recommendations ...... 158, 399

reportable fringe benefit amounts ...... 196, 198, 396, 399

United Kingdom ...... 398

work vehicles ...... 427

Fund-raising events

GST ...... 299, 300

G

General anti-avoidance provisions

CGT roll-overs ...... 113

personal services businesses ...... 365, 366

General deduction for interest

loans ...... 359

General interest charge

changes from 1 July 2025 ...... 4, 5

non-deductibility ...... 161, 162, 295

remissions ...... 5

tax litigation ...... 271

Genesis block ...... 126

“Genuine availability”

rental property tax compliance ...... 430, 431

Genuine mistakes

family trust distribution tax ...... 2

tax and superannuation systems, restitution ...... 137–141

Genuine restructure

safe harbour rule ...... 242, 312

Germany

Australia–Germany DTA ...... 464, 465

Gift-deductible entities

GST ...... 299, 300

Gifts

cy près doctrine ...... 387

gift-over clauses ...... 386

initial impossibility ...... 386

Gig economy

Uber driver payroll tax ...... 296

Giving funds

new rules, Australian charities ...... 6

Global value chains

profit shifting ...... 162

“Good tax”

FBT design criteria ...... 394–397

Goods and services tax

co-ownership, letting residential premises ...... 372

dog-breeding activities ...... 436

family farms, trading stock transfer ...... 251

fund-raising events ...... 299, 300

input tax credits time-barred ...... 435, 436

land development ...... 300, 301

record-keeping obligations ...... 62

reform recommendations ...... 159

refund arrangements ...... 113, 114

tax reform, need for ...... 57

Goodwill

farming businesses ...... 239, 253

Guarantees

loans, Div 7A ...... 228

Guardians of trusts

choice of ...... 376, 377

fiduciary powers ...... 377

trust deed issues ...... 377–379

H

Harmonisation

need for, definition of “employee” ...... 110, 111, 158

HECS debts ...... 81–85

Henry review ...... 57, 158, 363, 397

High net worth individuals

FBT avoidance ...... 394

High-risk arrangements

SMSF auditors ...... 38

tax uncertainty ...... 22–24

High wealth groups

ATO compliance focus ...... 298, 299

Higher education — see Tax education

Higher Education Loan Program

death ...... 83

eligibility ...... 82

interest on debt ...... 83

overseas travel ...... 83, 84

proposed changes ...... 84

repayment schedule ...... 82

Holiday rental properties

income and deductions, non-business ...... 366, 430, 431

Holistic tax reform ...... 56, 57

Honest mistakes

family trust distribution tax ...... 2, 292, 295

Housing affordability

effects of 50% CGT discount ...... 363

foreign land tax surcharges ...... 463

rental property tax compliance ...... 430

I

In connection with retirement ...... 313, 314

In respect of

definition ...... 11–14

Incapacity

SMSF trustees ...... 129–136

– documentation requirements ...... 134, 136

– fund deed ...... 130, 131

– replacement ...... 131–133

– SMSF adviser role ...... 133–135

– SMSF auditor role ...... 135, 136

Income “derived by” and “paid to” ...... 257, 260, 265

Income tax withholding obligations

superannuation death benefits ...... 32

Independent contractors

employee/contractor relationship ...... 175, 199

personal services income ...... 173

India

FBT ...... 397, 398

Individuals

co-ownership, letting residential premises ...... 370–373

personal income tax, new tax cuts ...... 296

proposed $1,000 instant tax deduction ...... 295, 296

rental property income and deductions ...... 366

tax reform recommendations ...... 159

tax residency ...... 67–69

Inflation

effects of 50% CGT discount ...... 362

Informality principle

related entities ...... 438–440

Input tax credits

time-barred ...... 435, 436

Instant asset write-off

small and medium enterprises ...... 295

small businesses ...... 57, 161, 224, 225

tax reform recommendations ...... 159

Intangible assets

tax treatment ...... 256, 264

Integrity measures

capital raising, distributions funded by ...... 227

Intellectual property licensing ...... 257–259, 263

diverted profits tax ...... 261–263

royalty for right to use ...... 257, 259, 261, 264, 265

royalty withholding tax ...... 163, 164, 296

Intentional disregard

tax shortfall penalties ...... 21

Interdependency relationships

death benefit dependants ...... 32

Interest

Higher Education Loan Program debts ...... 83

Interest charges

non-deductibility ...... 4, 5, 359

“Interest in land”

deceased estates ...... 120

Intergenerational equity ...... 294

Intergenerational report ...... 56

Intergenerational rural transfers ...... 457

Intergenerational wealth transfers

failed trust distributions ...... 321–323

joint tenancy asset ownership ...... 323, 324

SMSF disputes ...... 385

trust-to-trust distributions ...... 318, 319

trust vesting, avoiding ...... 319–321

International tax

FBT ...... 397, 398

royalty withholding tax or diverted profits tax ...... 296

International tax treaties — see Double tax agreements

Investment

effects of 50% CGT discount ...... 362, 363

farm equity partnerships ...... 326–335

J

Joint tenancy

asset ownership ...... 323, 324

co-ownership, letting residential premises ...... 370–373

L

Land consolidation

main residence CGT exemption, deceased estates ...... 93–95

Land development

GST liability ...... 300, 301

Land partition

co-ownership, letting residential premises ...... 372

Land tax

absentee persons ...... 464

agricultural land ...... 455, 456

primary production exemptions ...... 456, 457

Land tax surcharge

foreign persons ...... 463–467

trusts, foreign beneficiaries ...... 205, 381

Land use

carbon farming ...... 401–411

Lawyers

regulation, anti-money laundering and counter-terrorism financing ...... 444–448

Leases

related party arrangements, SMSFs ...... 36

Legal professional privilege

crime–fraud exception ...... 447

description ...... 446, 447

limitations ...... 447

loan agreements ...... 115, 116

suspicious matter reports ...... 447, 448

transactional documents ...... 447

Legal representatives

tax dispute litigation ...... 275

Legal tender

whether Bitcoin is money ...... 125–127

Leisure facilities

income and deductions, non-business ...... 366, 430, 431

Licences

intellectual property ...... 257–259, 263

Lifestyle assets

ATO focus, privately owned and wealthy groups ...... 298, 299

Limitation period

tax dispute litigation ...... 271

Listed securities

ATO valuation guidelines ...... 37

Litigation

tax disputes ...... 268–276

uncertain tax positions ...... 90

Livestock

forced disposal or death ...... 239

precluded assets ...... 246

transferring ...... 249, 250

Loan agreements ...... 77, 78

legal professional privilege ...... 115, 116

Loan guarantees

Div 7A ...... 228

Loans

Australian farm sector ...... 329, 330

benchmark interest rate ...... 58

Div 7A

– liability after death ...... 469–471

– payments or repayments ...... 161

general deduction for refinancing interest ...... 359

Higher Education Loan Program ...... 81–85

“in respect of” employment of directors ...... 13

tax time loans ...... 59

unpaid present entitlements, Div 7A ...... 53, 57, 73–79, 295

“Lock-out” rule

small businesses ...... 295

Long service leave fund

derivation of income ...... 115

Loss of capacity — see Incapacity

Low-income earners

Medicare levy reduction ...... 296

Lump sum benefits

taxation ...... 32

M

Main residence CGT exemption

co-ownership, letting residential premises ...... 373

deceased estates

– land consolidation ...... 94, 95

– multiple units ...... 93, 94

rental property tax compliance ...... 431

right to occupy dwelling under a will ...... 434

“Mainly used to produce assessable income”

rental property tax compliance ...... 430, 431

Market value

ATO definition ...... 36

CGT assets ...... 367, 368

small business CGT concessions, restructuring ...... 316

Marriage settlements

discretionary trusts ...... 210–212

Meal allowances

expenses, reasonable amounts ...... 58, 59

Meal entertainment benefits

not-for-profit organisations ...... 195–197

Medicare levy ...... 340, 341, 396

reduction, low-income earners ...... 296

surcharge, reportable fringe benefit amount ...... 198

Member Spotlight

Annemarie Wilmore ...... 17

Eric Lay ...... 73

George Hodson ...... 236

Kim Reynolds ...... 124

Mental incapacity — see Capacity

Minors — see also Children

superannuation proceeds trusts ...... 341, 342

Mistakes — see also Errors

family trust distribution tax ...... 2, 292, 295

tax and superannuation systems, restitution ...... 137–141

tax practitioners ...... 156

Mobile phone benefits

not-for-profit organisations ...... 196

Money

Bitcoin, whether legal tender ...... 125–127

Money laundering and counter-terrorism financing

regulation of professional services ...... 444–448

Motor vehicles

FBT

– ATO focus ...... 427

– electric car discount ...... 365, 397

– non-monetary benefits ...... 11–14

– not-for-profit organisations ...... 196

– reforms ...... 395, 396

Multinational enterprises

country-by-country rules ...... 163

engagement with ATO ...... 90, 91

N

Nature Repair Market ...... 404

Negative gearing ...... 363

New South Wales

Biodiversity Offsets Scheme ...... 401, 404–407

land tax legislation and revenue rulings ...... 455, 456

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 452

New Zealand

Australia–NZ DTA ...... 464, 465

FBT ...... 398

powers of attorney, foreign jurisdictions ...... 46

Non-arm’s length expenditure

SMSFs ...... 35, 36

– ATO position ...... 147, 148

– lower than arm’s length loss ...... 146

– nil expenses ...... 146, 147

– non-arm’s length income ...... 344–347

Non-arm’s length income

definition ...... 35

SMSFs

– background ...... 43, 44

– disproportionate tax ...... 43–45

– fixed and non-fixed trust entitlements ...... 97–99

– legislative overview ...... 44

– non-arm’s length expenditure ...... 344–347

– private company dividends ...... 97, 98

– trustee remuneration ...... 346

Non-discrimination articles

Australian tax treaties, foreign land tax surcharges ...... 463–467

Non-resident beneficiaries

testamentary trusts, estate planning ...... 204–206

Northern Territory

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 453

Not-for-profit organisations

concessions ...... 195, 196

contractors ...... 199, 200

directors and officeholders ...... 198, 199

employer concessions ...... 194–203

FBT ...... 194, 195

– directors and officeholders ...... 198, 199

– meal entertainment ...... 196, 197

– mobile phone benefits ...... 196

– pooled cars ...... 196

– salary packaging ...... 197, 198

– salary sacrifice ...... 195, 196

new giving fund rules ...... 6

Payday Super ...... 201, 202

payroll tax exemptions ...... 200, 201

salary packaging ...... 197, 198

salary sacrifice arrangements ...... 195, 196

superannuation guarantee charge ...... 201, 202

Notice of assessment

deceased estates ...... 118–121

O

Obituary

Kevin Burges ...... 473

Objections

asset betterment assessments ...... 228, 229

challenging private rulings ...... 89, 90

extension of time to lodge ...... 164

preserving right to ...... 78

tax litigation ...... 273

Onus of proof

default assessments ...... 301, 302, 427

obtaining a tax benefit ...... 261, 262, 265

Ordinary income tax

co-ownership, letting residential premises ...... 370, 371

Overseas employment

tax residency ...... 8, 9, 67–69

Overseas resident beneficiaries

testamentary trusts, estate planning ...... 204–206

Overseas travel

Higher Education Loan Program debts ...... 83, 84

Overtime meal allowances

expenses, reasonable amounts ...... 58, 59

P

Pacific Australia Labour Mobility scheme

residency ...... 68, 69

Pacific Labour Scheme

residency ...... 69

Pareto principle ...... 318

Partition of land

co-ownership, residential premises ...... 372

Partnerships

letting residential premises ...... 370, 371

trading stock election ...... 249

Pay as you go withholding

definition of “employee” ...... 110, 111

financial advice fees ...... 7

Payday Super

employer requirements ...... 295, 398, 399

not-for-profit organisations ...... 201, 202

Payroll tax

contractor provisions ...... 225, 296

definition of “employee” ...... 110, 111

exemptions, not-for-profit organisations ...... 200, 201

Uber drivers ...... 296

Penalties — see also Administrative penalties

client taxation records ...... 62

superannuation guarantee shortfalls ...... 202

tax dispute litigation ...... 270

tax shortfalls ...... 20, 21, 89, 91, 434, 435

unregistered tax agents ...... 58

Penalty assessments

asset betterment ...... 228, 229

Pension benefits

taxation ...... 32

Perpetuities

rule against ...... 318, 319

Personal income tax

new tax cuts ...... 296

Personal services businesses

alienation arrangements ...... 365, 366

business premises test ...... 177, 178

definition ...... 173, 174

determination ...... 178, 179

employment test ...... 177

results test ...... 174–176

unrelated clients test ...... 176, 177

Personal services income

alienation ...... 172, 179, 180, 365, 366

Commissioner’s guideline ...... 180–184

deductions ...... 179, 180

independent contractors ...... 173

meaning ...... 172, 173

Philanthropy

new giving fund rules ...... 6

payroll tax exemptions ...... 200

Pooled cars

not-for-profit organisations ...... 196

Power of attorney

foreign jurisdictions ...... 46–48

SMSF trustees, loss of capacity ...... 133

Practical compliance guidelines

ATO resources ...... 23, 24

Pre-CGT assets ...... 303–306

Precedent

tax dispute litigation ...... 275

Presumption of regularity

related entities ...... 440, 441

Primary producers

carbon farming ...... 401–411

state taxes ...... 451–455

Primary production

carrying on a business ...... 452

definition ...... 452

“dominant use” ...... 454, 457–460

duty exemptions ...... 456, 457, 459

family farms, transfers between family members ...... 457

family farms restructuring as corporations ...... 238–254, 326

– CGT concessions ...... 243–245, 249

– dividends ...... 240

– farm management deposits ...... 240

– GST, trading stock transfer ...... 251

– private company operation ...... 239, 240

– rent, farm land held in personal names ...... 240

– roll-over relief, transfer of assets to wholly owned company ...... 249–251

– salary and wages ...... 240

– shareholder loans ...... 240

– small business restructure roll-over ...... 241–245

– state duties ...... 253, 254

– tax concessions ...... 239, 244

– trade debtors/bad debts ...... 251, 252

– unpaid present entitlements ...... 252, 253

land tax ...... 455, 456

land tax exemptions ...... 461

level of activity ...... 452–455

revenue rulings ...... 456, 457

state taxes ...... 451–455

thresholds for agricultural land ...... 450, 451

“used primarily” ...... 455

Principal purpose

obtaining a tax benefit ...... 263

Private companies

Div 7A, loan guarantees ...... 228

family farm restructuring ...... 239, 240

SMSF investments in, non-arm’s length income ...... 97, 98

unpaid present entitlements, Div 7A ...... 53, 57, 73–79, 295

Private health insurance rebate

reportable fringe benefit amount ...... 198

Private rulings

ATO, uncertain tax positions ...... 88–90

Private use of trading stock

goods taken from stock ...... 299

Privately owned groups

ATO compliance focus ...... 298, 299

Procedure

tax dispute litigation ...... 274

Productivity Commission

draft recommendations ...... 113, 158

Pillar 1 interim report ...... 294

The Tax Institute submission to ...... 56, 158, 294

Professional development

tax practitioners ...... 156, 157

Professional services firms

allocation of profits ...... 184–186

regulation, money laundering and terrorism financing ...... 444–448

risk assessment ...... 172, 181–186

Profit shifting

large businesses ...... 162

Proper purpose rule

discretionary trust powers ...... 211

Property

definition of “family law” ...... 210

whether Bitcoin is money ...... 125

Property development

contrived arrangements ...... 433, 434

Property settlements

discretionary trusts ...... 210–212

powers of court to vary trusts ...... 40, 41

Public benevolent institutions

salary packaging ...... 195

Public companies

consolidated entity disclosure ...... 191–193

definition of “public company” ...... 191

Public interest

tax agent registration termination ...... 7, 8

tax litigation ...... 272

Public rulings

interaction with private rulings ...... 89

Public Sector Superannuation Scheme ...... 68

Q

Queensland

foreign land tax surcharges ...... 463–466

land tax legislation and revenue rulings ...... 455, 456

powers of attorney, foreign jurisdictions ...... 46

primary production concessions ...... 458

primary production definition ...... 452

R

Ralph report ...... 172, 180, 362

Rates of tax

corporate tax entities ...... 56

R&D

tax incentives ...... 163

Real property

ATO valuation guidelines ...... 37

Reasonable amounts

travel and overtime meal allowances ...... 59

Reasonable care

administrative penalties ...... 233

application of law ...... 232, 233

breach of duty ...... 231

lack of ...... 21

tax practitioners ...... 156, 231, 232

Reasonably arguable positions

tax shortfall penalties ...... 21

tax uncertainty ...... 21, 22

Recklessness

tax shortfall penalties ...... 21

Record-keeping

client records ...... 62–66

failure to keep records ...... 114

rental property tax compliance ...... 431

trustees, loss of capacity ...... 134, 136

Records

concept of ...... 63, 64

Recreational entertainment benefits

not-for-profit organisations ...... 195–197

Red Tape Reduction Review ...... 294, 295

Refinancing

deductibility of interest ...... 359

Registration

SMSF auditors ...... 38

tax agents ...... 58

– caution ...... 166–169, 229, 230

– termination ...... 7, 8, 163

Regularity

presumption of, related entities ...... 440, 441

Related entities

informality principle ...... 438–440

presumption of regularity ...... 440, 441

Related party lease arrangements

SMSFs, business real property ...... 36

Remuneration

SMSF trustees ...... 346

Rent

farm land held in personal names ...... 240

Rental properties

carrying on a business of letting, co-ownership ...... 371

income and deductions, non-business ...... 366

tax compliance ...... 430, 431

Reportable fringe benefit amounts ...... 196, 198, 396, 399

Reportable tax positions

risk rating ...... 227

tax uncertainty ...... 22, 23

Reporting obligations

country-by-country, exemptions ...... 59

trust beneficiary tax file numbers ...... 365

Research and development tax incentive

tax agent registration, termination ...... 163

Residency — see also Corporate tax residency

amended assessments, evasion ...... 8, 9, 67–69

Covid travel restrictions ...... 60, 61

definition ...... 190

individuals ...... 67–69

Residency tests

individuals ...... 67–69

Residential premises

co-ownership, letting by individuals ...... 370–373

Resides test ...... 67, 68

Restitutionary relief

tax and superannuation systems ...... 137–141

Restructuring businesses

family farms — see Family farms

professional services firms ...... 184

small business CGT concessions ...... 308–317

– 15-year exemption ...... 313

– future access to ...... 316

– genuine restructure ...... 312

– in connection with retirement ...... 313, 314

– market value ...... 316

– reasons against using ...... 312

– retirement exemption ...... 315

– roll-over or sale ...... 309, 310

– summary of concessions ...... 310

– superannuation contribution requirement ...... 312

– trading stock ...... 312

Results test

personal services business ...... 174–176

Retention of profits arrangements

personal services businesses ...... 365, 366

Retirement

in connection with ...... 313, 314

Retirement exemption

small business CGT concessions ...... 243–245

– restructuring ...... 310, 315

Retrospective legislation

Australian tax treaties ...... 463

tax uncertainty ...... 225

Revenue rulings

primary production ...... 456, 457

Risk assessment

Div 7A, loan guarantees ...... 228

professional services firms ...... 172, 181–186

Risks

of audits ...... 87, 91
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