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TAX NEWS — AT A GLANCE

Tax News — at a glance
by TaxCounsel Pty Ltd

August - what
happened in tax?

The following points highlight important
federal tax developments that occurred during
August 2026. A selection of the developments
is considered in more detail in the “Tax News —
the details” column on page 91 (at the item
number indicated).

Consultation: further tax reform
legislation

On 4 August 2026, the government released for
consultation an exposure draft (and explanatory materials)
of the next tranche of legislation to implement the reforms
to negative gearing and CGT announced in the 2026-27
Budget. See item 1.

ATO: bias risk

In a media release on 27 July 2026, the Tax Ombudsman
announced the release of its review into the ATO’s controls
for bias in decision-making and disclosures. See item 2.

GST: recipient-created tax invoices

The Commissioner has released a draft ruling that explains
the ATO’s view on when a GST recipient-created tax invoice
can be issued (GSTR 2026/D2). See item 3.

Use of Al by tax agents

The Tax Practitioners Board has released a final guidance
statement that provides practical guidance to assist tax
practitioners in understanding their obligations under
the Tax Agent Services Act 2009, including the Code of
Professional Conduct, in relation to the use of artificial
intelligence in the provision of tax agent services
(TPB(GS) 55/2026). See item 4.

Shortfall penalty further remitted

In a recent decision involving GST shortfall penalties based
on recklessness, the Administrative Review Tribunal (ART)
rejected the applicant’s contention that there was no
liability to shortfall penalties because the “safe harbour”
provision (all relevant tax information supplied to tax agent)
applied to relieve the applicant of the penalty but further
remitted the penalty from 50% to 30% (BHZD and FCT
[2026] ARTA 1376). See item 5.

Work-related deduction claims

The ART has affirmed the Commissioner’s disallowance of
an employee taxpayer’s claims for work-related deductions
and for capital allowance deductions under Div 40 of the
Income Tax Assessment Act 1997 (Cth) (ITAA97) (Hartley and
FCT[2026] ARTA 1590). See item 6.

Standard work-related expenses
deduction

The Commissioner has released a draft law companion
ruling (LCR 2026/D5) in relation to the “standard deduction
for work-related expenses” that is provided for by s 25-130
ITAA9T.

LCR 2026/D5 explains:

* whois eligible to receive the standard deduction;

* how the amount of the standard deduction is worked out;
* which specific deductions reduce the standard deduction;
« which deductions can still be claimed separately; and

* how the standard deduction interacts with the capital
allowance rules and FBT.

Broadly, s 25-130 provides for a standard deduction of up
to $1,000 for an income year for work-related expenses

for individuals who are Australian tax residents and derive
assessable labour income. The standard deduction is
intended to operate as a compliance saving measure so
that taxpayers can rely on receiving a standard amount
without requiring substantiation. Taxpayers with more than
$1,000 in genuine work-related expenses may continue to
claim them and substantiate their expenses. If they do, their
standard deduction is reduced to zero.

When finalised, the ruling is to be effective from 1 July
2026.
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PRESIDENT’S REPORT

- President’s
Report

by Tim Sandow, CTA

Towards a better
future together

President Tim Sandow reflects on safequarding
our past and future through an agreement with
the IPA Group.

In December last year, we announced to members that

The Tax Institute’s Board was exploring an opportunity to
enhance our services and safeqguard our future by becoming
part of the IPA Group. We have now signed a formal contract
with the IPA, subject to certain conditions being met to
enable completion, and are looking forward to a bright
future as a strong, joint community.

The IPA had undertaken a process very similar to this
previously, when they amalgamated with the Institute of
Financial Accountants (IFA) in the UK. The IFA were having
similar discussions to what we are having today — asking,
how do we safequard our future, enhance and build on our
member experience, education and service offering? The
IPA and the IFA undertook a similar process of due diligence
and negotiation, with the preservation of brand, identity and
experience at its centre.

The model applied in that instance is very similar to the
one discussed for The Tax Institute. The goal for both the
Institute and the IPA has always been to discover how

we can partner to enhance the offering for both of our
memberships, while retaining what is unique and valuable
about each distinct group. | feel confident that we have
found an agreement that allows us to do so.

Safeguarding our identity

Since announcing our intention to explore this opportunity,
we have undertaken extensive consultation and engagement
with members. We have worked to answer your questions

in an open and transparent manner, as and when we could
within the legal agreements and discussions in place. We
have also worked to gain member feedback and understand
our members’ perspectives on the proposal and its impact.

Importantly, our non-negotiables — that we retain our
brand identity and our Board, and that our members retain
control of their Institute through committees, councils and
contributions — have been at the centre of all discussions.
The IPA team have been supportive of these stipulations.

They too see the immense value in what our members bring
to the table and are as eager to retain that value as we are.

Only once these parts of the Institute were safequarded

did we explore the potential for stepped change and new
benefits to members, particularly in areas of technology and
service delivery. We are confident that the agreement being
discussed delivers on the goals of preserving the Institute’s
identity and opportunity for meaningful and positive growth.

Safeguarding our future

During our discussions with members, it was clear that
protecting our identity and the potential for new member
benefits were not the only priorities that resonated

with members. This agreement is also an opportunity to
safequard our future as an organisation. The Institute is not
only a leading educator of tax practitioners, but it also plays
a vital role in advocating for tax policy reform that benefits
all Australians. The work we do is important and made
possible by our members.

Our members are incredibly proud of the Institute they’'ve
built, with their contributions, knowledge and generosity.
We all want that legacy to stretch into the future, and for
the Institute we’ve built together to be around for another
80 years, serving our members and the profession as we
move forward. This amalgamation is an opportunity to
ensure that is the case.

As we move into this new chapter for our organisation, we
remain the home of tax and you remain a member of The
Tax Institute — the amalgamation will not change the fee
you pay, your designation, the member benefits you receive,
or the education, events and CPD you take part in. It does
not change our advocacy on matters of importance to the
tax profession and every Australian taxpayer. It does mean
that your Institute will continue to support you for years

to come.

Further information will be available to members as we
progress through the next stages of ensuring that all
conditions are met and then implementing the agreement.
In the meantime, we are incredibly positive and hopeful for
what this means for our future and look forward to exploring
new opportunities with you all.
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CEO’S REPORT

CEO’s Report

by Scott Treatt, CTA

Better together:
reaching agreement
with the IPA

CEO Scott Treatt updates on the agreement to
amalgamate with the IPA Group.

As Tim has written in his report this month, I'm pleased to
be able to update you all that The Tax Institute and the IPA
have now signed a formal contract that will enable The Tax
Institute to join the IPA Group, subject to certain conditions
being met to enable completion.

This marks an important milestone in a process that

has involved extensive consultation, engagement and
consideration by both organisations. It reflects a shared
commitment to strengthening the profession and creating
greater value for members through enhanced education,
technical expertise, professional development and
advocacy.

Member support for the

amalgamation

| would like to thank members who have taken the time

to engage with this process, ask questions and provide
feedback. Your input has been invaluable and will continue
to help guide the journey ahead.

During February this year, we undertook extensive member
consultation on the amalgamation proposal with our
engaged members. Overall, the response was positive and
very much in favour of what this opportunity means for our
members and our future.

Reaching an agreement

The Institute’s Board are responsible for ensuring the
operational stability of the Institute, and undertook due
diligence on this proposal with that goal in mind. This due
diligence period was rigorous and covered not just the
legal structure of the proposed agreement, but also the
realities of what it would mean for our members and our
organisation’s purpose moving forward.

Throughout the process, we have worked closely and openly
with the IPA to align on the potential value we bring to both

members and the wider community as a joint association
in the future. In our discussions, we have brought your
questions and feedback to the table, ensuring that your
concerns and ideas were addressed as part of our due
diligence.

What this means for members

While this is a significant step forward, it is important to
emphasise that there are no immediate changes to your
membership, designation, benefits or professional standing.

For members of both organisations, it remains business
as usual while detailed implementation planning and
integration activities progress.

As previously communicated, post implementation:

« the IPA and The Tax Institute will continue to operate
as distinct organisations within the broader IPA Group
community;

e The Tax Institute will remain a separate legal entity;

¢ The Tax Institute will retain its brand, identity, by-laws
and professional designations;

* existing member councils and committee structures will
continue; and

e The Tax Institute will remain focused on educating and
supporting the tax profession and advocating for reform
of the tax system.

What happens next

With the agreement now signed, both organisations will
commence the next phase of integration.

This work will be undertaken carefully and collaboratively,
with a strong focus on preserving member value while
identifying opportunities to strengthen the benefits
available to members of both organisations.

We are committed to maintaining open and transparent
communication throughout the process and will continue to
provide updates as key milestones are reached.

We recognise that you may have questions about what this
means, and we remain committed to ensuring that you are
informed, engaged and supported throughout this journey.
Please refer to our website for further information.

Thank you for your continued support, trust and
engagement. Together, we have an opportunity to build
an even stronger future for our members and for the
profession.
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ASSOCIATE’S REPORT

Associate’s
Report

by Sumitha Krishnan,
FTI

Federal Budget
2026-27: distributional
effects

We examine whether the Federal Budget’s CGT
and negative gearing reforms align with the
stated policy objective of improving equity in the
tax system.

Introduction

The Treasurer described the Federal Budget 2026-27

as the most important and ambitious Budget in decades,
introducing a 30% minimum tax on capital gains, tightening
negative gearing, and introducing a 30% minimum tax on
discretionary trusts. The changes were intended to improve
equity in the tax system by better aligning the taxation of
investment and trust income with the taxation of wages and
salaries.

In this article, we examine whether the CGT and negative
gearing reforms achieve equity between salaried and
investment income or instead create inequities between
small-scale and wealthier investors.

Example

Anita is 40 years old, a single mother of two children, and
works part-time as an executive assistant at an accounting
firm in regional NSW. She earns $35,000 a year and relies
primarily on her employment income to support her family.
In 2027, after several years of saving, receiving a modest
inheritance from her late grandfather, and obtaining some
financial assistance from her mother for the deposit,

Anita purchases an established residential property for
$250,000. The property is neither near her workplace nor
her children’s school, but because of her limited borrowing
capacity, it was the only property she could afford. Anita
sees it as an opportunity to build wealth for her family’s
future.

Note: the figures throughout this article use resident tax
rates as currently legislated from 1 July 2027 (tax-free

up to $18,200, 14% up to $45,000, 30% up to $135,000,
37% up to $190,000, 45% above $190,000) and exclude the
Medicare levy and tax offsets for simplicity.

Negative gearing implications

Anita rents the property to supplement her income and
help provide for her children’s future. However, because she
acquires an established residential property after 7:30 pm
on 12 May 2026, she is not entitled to the full benefit of
negative gearing. The property is negatively geared for
several years, with interest, maintenance and other holding
costs exceeding the rental income it generates. Under

s 26-155 of the Income tax Assessment Act 1997 (Cth)
(ITAA9T), those losses cannot be deducted against Anita’s
salary and wage income. Instead, they are quarantined

and carried forward for use against future rental profits or
capital gains derived from the property.

Assume Anita accumulates $15,000 of quarantined losses
over several years. Those losses provide no immediate
cash-flow benefit despite her modest income and remain
unavailable until the property generates rental income
oris sold.

By contrast, unlike a first-time, one-off property investor,
larger investors are more likely to have a portfolio of
properties, some of which are loss-generating and some
of which are positively geared. This means that an investor
with a larger property portfolio may obtain an immediate
tax benefit by offsetting losses from one property against
profits from another. And a large property investor will of
course be more likely to retain a property acquired before
12 May 2026, so the new restrictions do not apply to those
properties. As a result, the reforms may have a far greater
practical impact on first-time and small-scale investors than
on large-scale and established investors.

CGT implications

Anita needed money to cover emergency expenses and
sold her investment property on 30 June 2031. Since

she acquired the property after 1 July 2027, there is no
deemed disposal to work through. Her entire gain is a single
residential capital gain calculated and taxed under the new
rules (s 102-6(2) ITAA97).

Anita realises a real, indexed capital gain of $60,000,
determined under ss 110-36(1A) and 960-275(1B) ITAA97.

To determine Anita’s net capital gain for the year, it is
necessary to work through the method statement in
s102-5(1) ITAA97. Steps 1 and 2 have no effect because
Anita has no current year or carried-forward capital losses.
At steps 3 and 4, her history of negative gearing becomes
relevant. During her ownership period, Anita accumulated
$15,000 of quarantined losses under s 26-155. Under

s 26-155(1)(b), those losses are applied against her capital
gain on disposal, reducing it from $60,000 to $45,000.

Step 5 applies the discount percentage. Because the gain
arises from the sale of an established residential property
after 1 July 2027, the 50% CGT discount is unavailable.
The gain therefore remains as $45,000, which becomes
Anita’s net capital gain at step 7. Together with her
$35,000 salary, her taxable income for the year of sale

is $80,000.
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Section 119-5 ITAA97 defines Anita’s minimum tax capital
gain as the amount remaining after the earlier steps in the
net capital gain calculation. Accordingly, the reduced gain
of $45,000, rather than the original gain of $60,000, forms
the basis of the minimum tax calculation.

Using the proposed tax rates, Anita’s income tax liability is
calculated as follows:

 taxable income: $80,000 ($35,000 salary plus $45,000
net capital gain);

 tax on $80,000: $14,252;

 tax on salary income alone: ($35,000 - $18,200) x 14%
=$2,352; and

 tax attributable to the capital gain: $14,252 - $2,352 =
$11,900.

The minimum tax calculation under s 119-10 ITAA97 is:

e minimum tax capital gain: $45,000;

* 30% minimum tax amount: $45,000 x 30% = $13,500;
 tax otherwise attributable to the gain: $11,900;

e minimum tax gap amount: $13,500 - $11,900 = $1,600;

» Anita must therefore pay an additional $1,600 of
minimum tax.

By comparison, under the pre-reform settings, Anita would
have been entitled to the 50% CGT discount and would not
have been subject to the minimum tax. Her tax liability on
the gain would therefore have been significantly lower.

Distributional analysis

Although Anita earns only $35,000 a year and falls largely
within the 14% tax bracket, the minimum tax rules ensure
that her $45,000 capital gain ultimately bears tax at an
effective rate of 30%. This increases her tax liability by
$1,600. Compared with a taxpayer earning $40,000, whose
top-up would be only $800, the additional liability doubles
when employment income falls by just $5,000.

The distributional effect becomes clearer when compared
with taxpayers whose ordinary tax rates already exceed
30%. For example, a retiree with no other income realises

a $400,000 capital gain that accrued entirely after 1 July
2027. Ordinary tax rates would produce tax of $145,602, an
effective rate of 36.4%. As that rate already exceeds 30%,
no top-up tax applies. Anita’s much smaller gain, however,
attracts an additional $1,600 of tax. The minimum tax
therefore has its greatest impact on taxpayers with lower
levels of non-capital gain income.

For Anita, the timing disadvantage of quarantined losses
compounds with the loss of the CGT discount and the
operation of the minimum tax, producing both a cash-flow
impact and an increased overall tax liability.

As noted above, larger and established investors may

be less affected by these reforms, both because of the
structure of their investment portfolios and because they
are more likely to seek professional tax advice when making
investment decisions. An ordinary taxpayer like Anita may

obtain legal or conveyancing advice when purchasing a
property but is far less likely to seek specialist tax advice

on the investment’s tax consequences. This may further
widen the practical divide between small-scale investors and
wealthier investors.

The reforms also reinforce the longstanding preference for
owner-occupation through measures such as stamp duty
concessions, first-home owner grants and the First Home
Guarantee. Taxpayers like Anita may therefore miss out on
the owner-occupier concessions and the more favourable
treatment available to investors able to acquire new
housing stock.

The measure therefore affects taxpayers whose gains would
otherwise be taxed below 30%, rather than necessarily
those realising the largest gains.

Concluding remarks

Viewed collectively, the reforms may achieve their objective
of reducing differences in the taxation of labour income
and investment income. However, they may also create

a new distributional divide within the investor population
itself. Taxpayers like Anita, who rely on employment
income, have limited borrowing capacity, can only afford
established residential property, and are just entering the
market, may bear a disproportionate share of the reforms’
impact. In practice, the reforms may therefore distinguish
not only between workers and investors, but also between
small-scale investors seeking to build wealth and those
with the financial resources to structure their affairs more
advantageously.

Similar concerns may arise under the new 30% trust tax,
though a full analysis is outside the scope of this article.
People who already pay tax at 30% or more may see little
or no change, while lower-income beneficiaries could face

a higher tax bill. This suggests that, as with the capital
gains reforms, the practical impact may fall more heavily
on smaller investors than on wealthier taxpayers. A more
targeted approach, such as a de minimis threshold based on
income or investment scale, could preserve concessions for
small-scale investors while applying stricter rules to larger
property portfolios.
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MEMBER VIEWPOINT

Member Viewpoint
by Ken Davey, CTA

The Tax Institute
in the age of Al

A discussion paper on the transformation of the
profession and the Institute’s role in leading it.

Foreword

| have been a member of The Tax Institute for more than
two decades. Over the past two years, | have worked
extensively with artificial intelligence (Al) in the delivery
of professional taxation, accounting and financial planning
services.

What | have observed in that time has given me a
clear view of where the accounting, taxation and legal
professions are heading. The changes are significant
but they are not cause for alarm. They are cause for
preparation, adaptation and, for an organisation like
The Tax Institute, opportunity.

This paper sets out what is changing, what it means for
practitioners at every stage of their careers, and why

the Institute is uniquely placed to lead the profession’s
response. It is written in the belief that the profession’s
future, while different from its past, can be a strong one —
provided the transition is understood and managed well.

The transformation ahead
How Al is changing professional work

Artificial intelligence is now capable of performing a
substantial proportion of the tasks that have traditionally
formed the core workload of accountants in both public
practice and industry. This is not a theoretical projection.
It is an observable, present-day reality, and it carries both
challenges and genuine opportunities for the profession.

At the processing level, much of the routine work that has
historically sustained accounting practices — bookkeeping,
data entry, bank reconciliations, payroll processing,

BAS preparation — is increasingly being performed by
Al-integrated accounting platforms with minimal human
oversight. Each successive software update reduces the
manual involvement further. For practitioners, this means
less time spent on low-value repetitive tasks and more time
available for the advisory, analytical and client-facing work
that has always been the most professionally rewarding part
of practice.

At the advisory level, Al systems can now: conduct
comprehensive tax research across legislation, rulings

and case law; analyse complex client circumstances and
identify applicable concessions, obligations and planning
opportunities; and prepare technical memoranda, client
advice documents and compliance narratives. In many
instances, Al-generated outputs meet or exceed the
standard of work produced through traditional manual
processes. For experienced practitioners willing to

work alongside these tools, the result is a significant
enhancement of their capacity and the quality of service
they can offer clients.

Beyond the profession itself, individuals and businesses
are increasingly using Al to generate their own legal
documents — wills, contracts, trust deeds, shareholder
agreements, employment agreements — without engaging
a lawyer or an accountant. They are doing so knowingly,
accepting the risk that the document may contain errors.
While this represents a shift in how some services are
consumed, it also creates a new and growing need for
professionals who can review, validate and correct
Al-generated work. When these documents go wrong — and
inevitably some will — the profession will be called on to
remedy the consequences. The nature of the engagement
changes but the need for professional expertise does not
disappear.

The pace of change

The rate of improvement in Al capability is compounding.
Systems that were rudimentary two years ago now produce
work of a quality that would have seemed implausible even
12 months prior. On any reasonable assessment, within
three to five years, Al will be integrated into the standard
workflows of the most progressive practices and corporate
finance functions.

However, the profession is large and diverse. The Big Four
and progressive mid-tier firms will move quickly. Specialist
advisory practices are already experimenting. But the
thousands of sole practitioners, small suburban firms and
regional practices that make up the bulk of the profession
will adopt Al more gradually, some over many years. The
transition will be uneven, and during that extended period of
adoption, firms across the spectrum will continue to recruit,
operate and serve clients — albeit in a landscape that is
steadily evolving.

This uneven pace of change is itself an opportunity. It gives
the profession time to adapt, to redesign career pathways,
to develop new curricula, and to ensure that practitioners
at every level are equipped for the work that lies ahead. The
organisations that use this time well will emerge stronger.
Those that ignore the transition will find themselves
increasingly uncompetitive.

What this means for people in the
profession
Experienced practitioners

Those with deep technical knowledge and significant
practical experience are well-positioned in this transition.
Their expertise is essential for directing Al systems,
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validating outputs, exercising professional judgement, and
maintaining client relationships. Al does not diminish the
value of experience — it amplifies it. A senior practitioner
working with well-configured Al tools can now deliver a
breadth and depth of service that was previously only
achievable by large, well-resourced teams.

The role will change materially. Experienced professionals
will increasingly become managers of Al-augmented
processes rather than producers of technical work product.
For many, this will represent a welcome evolution — less
time on manual processing, more time on the high-value
work that drew them to the profession in the first place.

This is an area where The Tax Institute’s professional
development programs are directly relevant. Practical
education in how to direct Al systems, validate Al-generated
outputs, and integrate Al tools into existing workflows — all
within the professional and requlatory framework of the

Tax Agent Services Act 2009 (Cth) —is something that the
Institute is well-placed to deliver through its Tax Academy
microcredentials platform.

Mid-career professionals

Professionals currently in analytical, processing and
technical roles face the most immediate need to adapt.

As Al absorbs much of the work that has traditionally
sustained these positions, these individuals will need to
move up the value chain — developing deeper specialist
expertise, stronger client relationships, and the capacity to
work alongside Al rather than compete with it.

For many, this is not a setback but a catalyst. A mid-career
professional who develops genuine specialist depth —in
complex structuring, dispute resolution, estate planning,
cross-border transactions, or any of the areas where human
judgement and experience remain essential — becomes
more valuable in the Al era, not less. The pathway to
continued relevance runs through deeper expertise, not
broader generalism.

The CTA designation is directly relevant here. As the
profession’s routine work is progressively automated, the
value of genuine technical mastery increases. A practitioner
with a CTA and the specialist knowledge that comes with it
will be indispensable in a way that a generalist practitioner
relying on Al outputs alone will not. The Tax Institute’s
structured education pathway — from CTA1 through to CTA3
Advisory — offers exactly the kind of focused, expert-led
development that these professionals need.

New entrants and young professionals

The pathway into the profession is changing and it would be
dishonest to suggest otherwise. The traditional model —in
which a graduate enters practice, is allocated progressively
more complex work over a period of years, and develops
expertise through supervised repetition —is being disrupted
as Al takes on much of the work that previously served as
the training ground.

But the profession will continue to recruit. It must. The
demographic profile of the current workforce makes this

an inevitability, not a choice. According to Tax Practitioners
Board (TPB) data as at April 2025, 58% of individual
registered tax agents in Australia are over the age of 50.
The largest single cohort — 32% of all tax agents — are

aged 60 and above. Just 1% are under 30. It is reasonable
to expect that The Tax Institute’s own membership reflects a
similar pattern. The profession cannot sustain itself without
attracting and developing new talent.

What will change is what new entrants need to know,

how they are trained, and what roles they step into. The
entry-level processing role will diminish in volume. But the
Al-literate junior practitioner — someone who arrives in
practice already understanding how to work alongside Al,
who can support senior advisers effectively from day one,
and who has a foundation of genuine technical knowledge
rather than just procedural competence — will be highly
sought after. The opportunity for young professionals is real
but it requires a different kind of preparation than previous
generations received.

This is where structured, well-designed education becomes
essential. It must also be education of a particular standard:
grounded in the legislation and rulings as they stand, honest
about uncertainty, and kept current as the law changes.
Material that fails that test — however fluent — adds risk
rather than capability. The traditional university pathway
alone will not equip graduates for what practice now
demands. Young professionals will need targeted, practical
development that bridges the gap between academic
qualification and the realities of Al-augmented practice.

The Tax Institute, through both its CTA program and its
microcredentials, has the infrastructure and the expertise to
provide this —and in doing so, to become the essential first
step for anyone entering the profession.

Managing the transition
The transitional period

The profession faces a transitional period that will unfold
over many years. Understanding its dynamics is important
for anyone making decisions about careers, recruitment or
professional development.

The current workforce is heavily weighted towards
experienced practitioners. As Al reshapes the nature of
professional work, many of these individuals will reposition
themselves into supervisory, advisory and client-facing
roles. In doing so, they will fill a significant portion of the
available capacity within firms and organisations. Some who
might otherwise have begun to wind down will find renewed
purpose in managing Al-augmented workflows, extending
their effective working lives.

During this period, the volume of traditional entry-level and
mid-level roles will reduce. This does not mean recruitment
stops — it means that the nature of recruitment changes.
Firms will continue to hire but they will increasingly seek
practitioners who are equipped for the profession as it is
becoming, not as it was. The total number of new positions
may be smaller but the opportunities that do exist will
reward those who are well prepared.
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As the current generation of experienced practitioners
eventually retires — a process that will unfold gradually over
the next 15 to 20 years — demand for new entrants will grow.
The profession will again need to attract, train and develop
the next generation at scale. But the roles waiting at the
other end of this transition will look very different from
those of today, and the preparation required for them must
be designed now.

The tax agent registration question

The requlatory landscape adds an important dimension to
this transition. The Tax Agent Services (Code of Professional
Conduct) Determination 2024 introduced eight new Code
obligations, effective from July 2025 for the majority of
practitioners. These include expanded record-keeping
requirements, mandatory quality management systems,
new client disclosure obligations, and a requirement to
report significant Code breaches — both one’s own and
those of other practitioners — to the TPB within 30 days.
These provisions have added to the reqgulatory burden on
registered agents, and some experienced practitioners are
reconsidering their registrations as a result.

As registered tax agents depart, others will need to step
into those registrations. The TPB imposes limits on the
number of practitioners that a single registered agent can
supervise, so a minimum number of registered agents must
be maintained. Current senior accountants and managers
are the natural candidates. This provides a meaningful
pathway for experienced professionals to continue
contributing to the profession in a structured, responsible
capacity.

It is important, however, to recognise that taking up a

tax agent registration is an assumption of regulatory
responsibility — it does not, of itself, create additional
professional work. The volume of work within the profession
is being reshaped by Al independently of the requlatory
framework. The two dynamics — the need for registered
agents and the transformation of professional work — are
related but distinct, and they require separate responses.

The Tax Institute’s leadership role

Everything described in this paper points to a profession
that needs leadership, education and practical guidance
through a period of significant change. The Tax Institute is
the natural provider of all three.

Education for every stage

The Institute has spent more than 80 years building

a trusted, practitioner-led education and professional
development platform with deep connections to the

tax community at every level. Its CTA program is the
recognised pinnacle of specialist tax qualification. Its

Tax Academy microcredentials provide flexible, targeted
upskilling. Its events, publications and advocacy work give
it unmatched reach into the profession.

This infrastructure — built over decades and trusted
by thousands of practitioners —is precisely what the
profession needs to navigate the Al transition. With targeted

adaptation, the Institute can serve practitioners at every
stage of the journey.

For experienced professionals: practical microcredentials in
directing and validating Al systems within a professional and
requlatory framework. Not technology training for its own
sake but practical education that helps senior practitioners
enhance their practice using tools that are already available.

For mid-career professionals seeking deeper expertise: the
CTA pathway, positioned as the essential qualification for
the Al era — not because it teaches Al but because it builds
the specialist knowledge that Al cannot replace and that the
market will increasingly reward.

For new entrants: structured programs that bridge the gap
between university qualification and the realities of modern
practice, equipping graduates with the technical foundation,
the Al literacy and the professional skills that they need to
contribute meaningfully from day one.

Designing the new pathways

Beyond education, The Tax Institute has an opportunity to
lead the design of new career pathways for the profession.
The traditional progression from graduate to senior to
manager to partner was built for a different era. As the
nature of professional work changes, the pathways into and
through the profession need to change with it.

This is work that requires careful thought, consultation with
firms and employers, input from educators, and engagement
with the requlatory bodies. It cannot be left to individual
firms to figure out in isolation. The Institute, with its reach
across the profession and its relationships with all of the
relevant stakeholders, is the right organisation to convene
and lead this work.

Growing membership through relevance

The transformation of the profession creates a substantial
pool of practitioners who have an urgent, practical need

for the kind of education and professional development

that The Tax Institute provides. Experienced professionals
learning to work with Al. Mid-career practitioners deepening
their specialist expertise. Senior accountants stepping into
tax agent registrations and needing the technical foundation
to support that responsibility. Young professionals looking
for the preparation that will set them apart.

These are not people who need to be sold on the value
of membership. They need to see that the Institute
understands what is happening to their profession and
is offering a practical response. If the Institute leads this
conversation, membership growth follows naturally.

The alternative — waiting while other providers, including
Al-native education platforms, move first — carries a real
risk. The Institute’s greatest asset is trust. Trust is built by
acting early and acting well.

A personal note

| was fortunate to be involved in the early development of
the CTA1 and CTA2 programs more than 20 years ago. At
the time, there was a clear gap in how tax professionals
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were educated in Australia, and The Tax Institute stepped
into it. Those programs have since become a cornerstone of
the Institute’s offering and have served the profession well.

| see a similar moment today. The gap is different — it

is about preparing practitioners for a profession that is
being reshaped by technology — but the Institute’s ability
to respond is, if anything, stronger now than it was then.
The infrastructure exists. The relationships exist. The trust
exists. What is needed is the recognition that this moment
matters, and the willingness to act on it.

The profession’s future will be different from its past but it
need not be diminished by that difference. With the right
preparation, the right education and the right leadership,

it can be a profession that is more rewarding, more
impactful and more valued than ever. | believe The Tax
Institute is the right organisation to help make that happen.

Ken Davey, CTA
Director
Consultants for Accountants Pty Ltd

Extra CPDs | Online | Self-paced

|l Tax Academy

Powered by The Tax Institute

Harness the
power of tax
stacks.

Targeted microcredentials stacked
for faster career advancement.

taxinstitute.com.au/taxacademy

HEPCO Pty Ltd trading as The Tax Institute Higher Education.
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Tax News — the details
by TaxCounsel Pty Ltd

August - what
happened in tax?

The following points highlight important
federal tax developments that occurred during
August 2026.

Government initiatives

1. Consultation: further tax reform
legislation

On 4 August 2026, the government released for
consultation an exposure draft (and explanatory materials)
of the next tranche of legislation to implement the reforms
to negative gearing and CGT announced in the 2026-27
Budget.

The draft amendments build on the core legislation that
was passed by parliament in June 2026. They address

a number of more complex issues and ensure that the
changes appropriately apply to a range of specific taxpayer
circumstances and structures, including:

» preserving existing eligibility for negative gearing or
treatment as a new build in certain circumstances,
including for residential dwellings acquired from a spouse
as a result of inheritance or relationship breakdown;

* application of the CGT changes to attribution managed
investment trusts, with further consultation to consider
options to lessen compliance costs for fund managers;

* exempting capital gains distributed to beneficiaries via
genuine testamentary trusts, deceased estates and
special disability trusts from the minimum tax on capital
gains, consistent with exemptions from the minimum tax
on discretionary trusts;

» ensuring that the CGT changes apply appropriately to
taxpayers who are only Australian residents for part of
the period they directly hold an asset; and

* ensuring that the CGT changes do not inappropriately
bring forward the taxing point for deferred gains as a
result of certain CGT events.

The draft materials also include the definition of a new
residential dwelling and types of housing investment that
are exempt from the limits on negative gearing.

A property will generally be considered “new” where it
genuinely adds to housing supply, provided the property
was acquired within 24 months of a certificate of occupancy
being issued. This extends the 12 months set out in the

Budget to provide builders and developers time to sell stock
on hand.

The consultation materials also include a draft legislative
instrument specifying the method for apportioning capital
gains and losses for real property and assets without a
readily ascertainable market value.

2. ATO: bias risk

In a media release on 27 July 2026, the Tax Ombudsman
announced the release of its review into the ATO’s controls
for bias in decision-making and disclosures.

The review was initiated after an investigation into historical
allegations of ATO maladministration involving bias and
prejudice. It examined whether the ATO’s current processes,
guidance and training prevented bias or prejudice from
influencing its decisions, particularly where they can
significantly affect a person’s livelihood.

The Tax Ombudsman said that, although the ATO had
improved how it makes decisions about taxpayers in recent
years, the present review showed that there was more to be
done, particularly by explicitly recognising bias as a risk and
strengthening controls so they are embedded in the ATO’s
everyday processes.

The review found that some of the ATO’s processes
were not designed to counter bias, meaning staff were
not explicitly prompted to consider the risk of bias in
their decision-making and to retain an open mind when
considering the facts.

The Tax Ombudsman’s review made the following two
recommendations to the ATO, both of which were accepted:

1. to assure itself and the community that its controls
against bias and prejudice in compliance and
enforcement actions and decision-making are working
effectively; and

2. to develop and implement a plan to address identified
gaps in bias controls, including strengthening explicit
bias checks, training, assurance guidance, data and
monitoring, and the language used in disclosures.

The Commissioner’s perspective
3. GST: recipient-created tax invoices

The Commissioner has released a draft ruling that explains
the ATO’s view on when a GST recipient-created tax invoice
(RCTI) can be issued (GSTR 2026/D2).

GSTR 2026/D2 explains:

« the meaning of the requirement that “the recipient
determines the value of the taxable supply acquired
from the supplier”;

* the registration requirements that must be satisfied
by the recipient and the supplier;

* the requirements of a written agreement or an
agreement embedded in an RCTI that must be satisfied,
by both the recipient and the supplier, for an RCTI to be
a tax invoice for GST purposes;
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» the implications of a recipient issuing an RCTI that does
not satisfy the requirements;

* how RCTIs operate where a recipient acts through an
agent; and

¢ whether a recipient who has issued an RCTI can “set-off”
the value of a different supply made by it to the supplier,
against the value of the supply that is the subject of the
RCTI.

From 15 June 2023, the requirements for issuing RCTls are
contained in A New Tax System (Goods and Services Tax):
Recipient Created Tax Invoice Determination 2023 (the RCTI
determination).

The RCTI determination requires that for the recipient to
issue an RCTI, among other things:

» the recipient and the supplier must both be registered for
GST when the RCTlI is issued;

e the recipient must issue a document that complies with
the tax invoice requirements in the determination;

¢ the recipient must issue the RCTI within the relevant
28-day time period; and

» the recipient must have a written RCTI agreement with
the supplier of the taxable supply satisfying relevant
requirements.

GSTR 2026/D2 contains an appendix that provides a
checklist to assist taxpayers in meeting the requirements
in the ruling and the RCTI determination.

4. Use of Al by tax agents

The Tax Practitioners Board has released a final guidance
statement that provides practical guidance to assist tax
practitioners in understanding their obligations under the
Tax Agent Services Act 2009 (TASA), including the Code
of Professional Conduct, in relation to the use of artificial
intelligence (Al) in the provision of tax agent services
(TPB(GS) 55/2026).

TPB(GS) 55/2026 states that, while Al tools are useful and
can deliver significant benefits, tax practitioners are still
ultimately responsible for the tax agent services that they
provide to their clients. It is important for tax practitioners
to understand the capabilities and limitations of Al tools, and
to ensure that Al outputs are assessed and supplemented by
professional judgement, before being relied on.

When using Al while providing tax agent services, tax
practitioners should consider various factors depending on
their own circumstances and also the nature of the Al being
used. For example, tax practitioners may wish to consider
the following general factors:

* the nature of the activity to be performed by the Al;

* how and where information is being stored and how it is
being used by the Al;

* the expected use of, or extent of reliance on, the output
of the Al;

» the abilities and limitations of the Al being used and the
purposes for which it is being used;

e the processes in place for the tax practitioner to
review the output of the Al before the output is used in
professional practice; and

* the appropriateness of the Al for the particular task,
the data inputs to the Al, and decisions made by tax
practitioners while using the Al.

In addition, while not binding on all tax practitioners,
Accounting Professional and Ethical Standards Board
standard APES 110 Code of Ethics for Professional
Accountants (including Independence Standards) provides
guidance to clarify the expected behaviours of members
when using technology.

Recent case decisions
5. Shortfall penalty further remitted

In a recent decision involving GST shortfall penalties based
on recklessness, the Administrative Review Tribunal (ART)
rejected the applicant’s contention that there was no
liability to shortfall penalties because the “safe harbour”
provision (all relevant tax information supplied to tax agent)
applied to relieve the applicant of the penalty but further
remitted the penalty from 50% to 30% (BHZD and FCT').

On the remission issue, the ART said that, after balancing
all of the facts, it was not satisfied that the remission
power should be exercised in full in relation to the penalty
assessment. However, the ART accepted that, by an
extremely narrow margin, the applicant had established
that a further partial remission was justified in the overall
circumstances, taking into account the unusual facts

and the factual findings of the ART, and the object of the
penalties regime. The ART said that the applicant should
consider itself fortunate to have achieved a further partial
remission.

On balance, the ART decided to set aside the
Commissioner’s penalty remission decision and to further
remit the penalty to 35%.

The following comments of the ART should be noted:

“85. If there is a lesson from this case for tax agents, it
is that a new tax agent cannot approach a new client file
by saying ‘well | wasn’t on board then, so it’s the earlier tax
agent’s problem, not mine’ or by saying ‘well that might be
right without checking the matter at all. The obligations
of a tax agent to apply their knowledge and skill are
greater than that. That is particularly the case where
there is an obvious and real risk from the face of the
relevant leqgislative provisions and the face of guidance
from the Commissioner that what the tax agent was told
is wrong.”

6. Work-related deduction claims

The ART has affirmed the Commissioner’s disallowance of
an employee taxpayer’s claims for work-related deductions
and for capital allowance deductions under Div 40 of the
Income Tax Assessment Act 1997 (Cth) (Hartley and FCT?).

As aresult of an audit of the taxpayer’s income tax return
for the 2022 income year, the Commissioner reduced
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the taxpayer’s claims for work-related deductions and for
capital allowances to nil and imposed an administrative
penalty of $4,778 for recklessness. The taxpayer objected
to the Commissioner’s assessment, revised his claim for
work-related deductions, and contended that any associated
penalties should be remitted.

During the relevant income year, the taxpayer was
employed as a Domain Sales Manager at Ericsson Australia
Pty Ltd (Ericsson), a communications technology company
that provided connectivity hardware, software and services.
The taxpayer had held this position since September

2019. As part of the audit of his tax return, the taxpayer
provided his “Consultants Profile” from Ericsson that
described him as “a digital strategist, enterprise architect
and exploratory developer who can work from high level
strategy to nuts and bolts coding”. The Consultants Profile
provided further that, as a Domain Sales Manager, the
taxpayer “brings a consultative ear to understand Ericsson’s
customer objectives and help bring the best of Ericsson
together to help customer[s] realise new opportunities and
solve existing problems”. The taxpayer contended that the
Domain Sales Manager job description did not fully reflect
the nature of his role at Ericsson. He contended that he

had incurred the relevant expenditure in order to fulfil a
requirement of his position at Ericsson that he be at the
leading edge of IT specialisation.

The relevant expenditure generally related to what the
taxpayer described as his “lab”, a set-up in his home with
high-end IT and computer equipment that allowed the
taxpayer to undertake a variety of activities, including
technical and software development and testing,
self-education and research on IT systems and technology,
and blogging on IT-related issues.

In dismissing the taxpayer’s claim, the ART said that it
was not satisfied that the taxpayer had demonstrated that
the relevant expenditure had the requisite nexus with his
income-earning employment in the relevant income year.
While the ART said that it accepted that the taxpayer’s
role was a high-level leadership role, that was somewhat
amorphous and involved, in addition to his core sales
function, having specialised expertise and contributing

to the development of technologies that Ericsson could
market.

While some of the relevant activities had a formal
connection to the taxpayer’s job, the ART was not satisfied
that they were undertaken in the course of the taxpayer’s
employment at Ericsson, or that the occasion for the
relevant expenditure was the taxpayer’s employment.

The ART considered that the relevant activities were
undertaken as part of the taxpayer’s general interest in IT
matters and in developing IT technologies, and as part of
his ongoing maintenance of his professional standing, skills
and expertise, and would have been undertaken even if the
taxpayer were not employed at Ericsson, as indeed was
the case before the taxpayer started working at Ericsson.

The taxpayer’s evidence was that part of the reason for
undertaking the relevant activities at his home lab was
so that he could retain the benefit and ownership of his

development, research and blogging work should he ever
leave Ericsson’s employ. While Ericsson might benefit
from and encourage the taxpayer’s relevant activities,

it was not his job responsibilities that gave rise to the
relevant expenditure, but rather his desire to maintain

his competence and expertise, which he might use in the
future in other jobs or endeavours outside of Ericsson.
The essential character of the relevant activity related to
the taxpayer’s professional competency and capacity as a
general and ongoing matter, rather than to his immediate
job responsibilities for Ericsson. That the taxpayer’s relevant
activities might eventually and indirectly contribute to the
development of technology that Ericsson ended up using
in its business did not mean that the relevant activity was
undertaken at the time as part of his job.

The ART also noted that Ericsson did not require the
taxpayer to undertake the relevant activity, and in fact
instructed him not to use Ericsson equipment to undertake
the relevant activity. While an employer’s requirements

or approvals are not a requirement for the deductibility

of work-related expenses, they are relevant to the nexus
consideration. In this case, given the evidence regarding
Ericsson’s concern for controlling the taxpayer’s activities
and the products thereof, the ART gave weight to the fact
that Ericsson did not require the taxpayer to undertake
the relevant activity as indicative that the activity did not
bear a close connection to the taxpayer’s employment in
the relevant sense. The taxpayer undertook the relevant
activity largely for reasons not directly related to his job
(namely, his inherent interest in the subject-matter and his
desire to maintain a professional standing and expertise
that would benefit him outside of his Ericsson employment).
The taxpayer would be paid by Ericsson even if he did not
undertake the relevant activity.

Also, the conclusion that the taxpayer’s relevant activity
was not directly related to his income-earning activity was
supported by the fact that Ericsson provided the equipment
for the taxpayer that it considered was necessary for him to
perform his job.

TaxCounsel Pty Ltd
ACN 117 651420
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Some trust issues

There have been several recent court decisions
involving trusts that should be noted.

Background

From a tax perspective, the use of trusts has become
extensive and there are a number of different types of trust
that may be encountered. For example, inter vivos trusts
may take a particular form such as fixed, discretionary or
hybrid. Also, a trust may be constituted by the terms of a
testamentary disposition which will come into force on the
death of the testator.

The 2026-27 Budget document Minimum tax on
discretionary trusts states that, since 2001-02, the number
of discretionary trusts in Australia has doubled, exceeding
the growth in companies (which have grown by 70%).
Australia now has over one million trusts, of which around
840,000 (80%) are discretionary trusts. In 2022-23,
discretionary trusts distributed $142.4 billion in income to
other entities, with an average annual growth in income of
7.8% since 2011-12.

A significant 2026-27 Budget proposal is for a minimum
30% tax on the income of discretionary trusts from
1 July 2028

This article considers several recent decisions in which
issues relevant to trusts have been considered.

The ITAA36/trust deed interface

When considering the operation of a discretionary trust
deed, it is important to keep in mind the way that the
Income Tax Assessment Act 1936 (Cth) (ITAA36) can affect
the operation of the trust deed.

By way of simple example, while the provisions of the trust
deed may be relevant to the determination of “the income
of the trust estate” for an income year for the purposes of
Div 6 ITAA36, the determination of whether a beneficiary
is presently entitled to a share of the income of the trust
estate depends on the relevant facts. Thus, if under the
terms of the trust deed the trustee has power to distribute
the income of the trust for an accounting period after

the end of the accounting period (for example, within two
months of the end of an accounting period), any exercise
of the power within those two months, while effective for
trust purposes, will not be relevant to the operation of Div 6
ITAA36; no beneficiary would be presently entitled to the
income for the purposes of applying Div 6 in relation to
the accounting period.?

Construction issues

The resolution of issues that may arise in relation to a trust
will almost inevitably require a consideration of the terms of
the trust instrument.

The approach to the construction of a trust deed was
recently considered by the Federal Court (Neskovcin J) in
Larkspur Tribeca Ltd v iSignthis Ltd.> Her Honour said that

it was well established that the principles regarding the
construction of contracts apply to the construction of trust
instruments.* The role of the court in interpreting trust
instruments is to give effect to the intention of the parties.

Further, her Honour said that, as with contracts, the parties’
intentions are to be determined objectively with reference
to the instrument that they have executed in the context of
the surrounding circumstances. As Heydon and Crennan JJ
said in Byrnes v Kendle:®

“98. ... A contract means what a reasonable person
having all the background knowledge of the ‘surrounding
circumstances’ available to the parties would have
understood them to be using the language in the contract
to mean. But evidence of pre-contractual negotiations
between the parties is inadmissible for the purpose

of drawing inferences about what the contract meant
unless it demonstrates knowledge of ‘surrounding

999

circumstances’.

In Schreuders v Grandiflora Nominees Pty Ltd,® the Victorian
Court of Appeal said:

“21. ... trust instruments are to be given their natural and
ordinary meaning unless they have a special or technical
meaning. The terms of an instrument must be construed
in the context of the entire document and in such a way
that renders them ‘all harmonious one with another’”

Neskovcin J said that the parties’ intention must be found
in the wording of the trust instrument rather than in what
was on their minds when they executed the instrument.
Evidence of the actual intention of the parties will not be
admissible except in an action for rectification and other
limited circumstances. In Byrnes v Kendle,” Gummow and
Hayne JJ stated:

“53. ... the expressed intention of the parties is to be
found in the answer to the question, ‘What is the meaning
of what the parties have said?’, not to the question, ‘What
did the parties mean to say?”

Antecedent correspondence has been considered by the
High Court to fall within objective evidence of this kind for
the purpose of construing an executed deed.?

Fungible trust assets: shares

In the Larkspur Tribeca case, Neskovcin J also said that it
was well established that a share is property that is capable
of being held on trust, and she referred to the following
observations of Jagot J in Ellison v Sandini Pty Ltd:°

“119. A share, it has been said, is ‘the interest of a
shareholder in the company measured by a sum of
money for the purpose of liability in the first place
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and of interest in the second, but also consisting of
a series of mutual covenants entered into by all the
shareholders’™ ... The subsequent abolition of the
concept of par value and of authorised capital effected
by the Company Law Review Act 1998 (Cth) renders the

reference to the measurement by a sum of money in this
description inapt™ ... In Pilmert™ ... McHugh, Gummow,

Hayne and Callinan JJ said:

Once issued, a share comprises ‘a collection of rights

and obligations relating to an interest in a company
of an economic and proprietary character, but not
constituting a debt’ [citing Pennington, ‘Can shares
in companies be defined?’, (1989) 10 The Company
Lawyer 140 at 144].

120. For a share to be held on trust there must be
‘certainty ... as to the property bound by the trust’™ ...
In the context of shares which do not need to be
numbered and certificated (as permitted by s 1070B(2)
of the Corporations Act 2001 (Cth)), ... the question that

arises is the certainty of the subject matter of any trust.

This is because shares are considered to be fungible or
interchangeable ...”

Neskovcin J went on to say that, for some time, however,
there was uncertainty as to whether a trust could be
constituted over a specified number of unidentified shares
within a fungible pool. Her Honour said that in Ellison v

Sandini, after surveying the authorities, Jagot J (with whom

Siopis J agreed) held that it could. Jagot J said:"

“148. ... In terms of principle, the weight of authority is
that there can be a valid trust over a fungible pool of

assets provided the assets and relevant proportions for
the different beneficiaries are identified with sufficient
certainty. The better view is that for the requirement of

certainty to be satisfied the trust must be over all of the

fungible assets in the pool, the beneficial co-ownership
proportions reflecting the respective interests of the
beneficiaries. In the context of a declaration of trust,
there may be a sound basis in principle to uphold the
validity of such a trust on the basis that the trustee’s
intention must have been to create a valid trust which
requires certainty of subject matter ...”

ATO practice

The ATO has issued a tax determination (TD 33) in relation
to the taxation issues that arise where there is a disposal
by a taxpayer of part of a holding of identical shares. The
points made in TD 33 are:

“1. Where a disposal of shares occurs and those
shares are able to be individually distinguished e.g. by
reference to share numbers or other distinctive rights
or obligations attached to them, those shares are
identifiable; their date of acquisition and cost base will
be a matter of fact.

2. However, on the disposal of shares which form part of
a holding of identical shares i.e. of the same class and in

the same company, which were acquired over a period
of time, it may not always be possible for a taxpayer to

distinguish or identify the particular shares that have
been disposed of.

3. In these circumstances, the taxpayer will need to
decide which particular shares are being disposed of.
Taxpayers in this situation will need to keep adequate
records of the transaction so that the decision can be
supported should the income tax return be subject to
Tax Office scrutiny at a later date.”

TD 33 states that, in the past, where unidentifiable shares
had been disposed of, the Commissioner accepted “first-in
first-out” as a reasonable basis of identification. For CGT
purposes, the Commissioner will also accept the taxpayer’s
selection of the identity of shares disposed of.

Average cost

TD 33 also states that average cost is not an acceptable
method to work out the acquisition cost of shares unless the
shares satisfy all of the following requirements:

they are in the same company;
they were acquired on the same day; and

they confer identical rights and impose identical
obligations.

TD 33 states that any shares for which former s 160ZH(9)
ITAA36 deemed a market value cost of acquisition were
to be excluded from the average cost calculation. Former
s 160ZH(9) ITAA36 deemed a market value cost of
acquisition, broadly, where there was no consideration,
where the whole or part of the acquisition consideration
could not be valued, or where the parties were not dealing
with each other at arm’s length. The present CGT market
value substitution provision is s 112-20 of the Income Tax
Assessment Act 1997 (Cth).

Vesting day issues

In a recent decision,”® the NSW Supreme Court (Parker J)
considered the validity of an amendment that had
purportedly been made some years earlier to the definition
of the distribution date of a discretionary family trust.

The trust was called the Barratt Property Trust (the trust)
and had been established by a deed of settlement dated

2 May 1977 (the trust deed).

The trustee of the trust (the trustee)) sought judicial advice
about an amendment to the trust deed that had purportedly
been made in November 2020.

As was conventional, the trust was expressed to terminate
on the “distribution date”. This term was defined in the trust
deed as follows:'®

“3. ... ‘Distribution Date’ means the first to occur of the
following three dates:

(i) Fifty (50) years from the date hereof [that is,
2 May 2027];

(ii) The date twenty-one (21) years after the death of
the last survivor of the lineal descendants of his late
Majesty King George VI living at the date hereof;
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(iii) The date (if any) which the Trustee in its discretion
shall by deed or in writing or by oral declaration
appoint as the Distribution Date.”

In November 2020, the trustee executed a deed poll making
various amendments to the trust deed in purported exercise
of the power of amendment conferred on the trustee

under the trust deed. Among the amendments was one to
the definition of the “distribution date”. That amendment
substituted the period of 80 years for the period of

50 years as the fixed date for the purposes of subpara (i)

of the definition. This would extend the fixed period until

2 May 2057.

Parker J said that, apparently, some concern had arisen as
to whether this particular amendment was valid.

The power of amendment on which the trustee relied was
provided by cl 1S1(x) of the trust deed which provided:

“to vary, amend or add to the provisions of this Deed
by deed, or in writing or by oral declaration not being
variations, amendments, or additions:

(i) enabling any of the Settlor, the Trustee or any donor
or transferor of property to the Trust Fund or any trustee
or legal representative of any such person to derive any
additional benefit under the provisions of this Deed, or

(ii) adversely or prejudicially affecting the then vested
interest of any of the Eligible Beneficiaries or

(iii) enabling the variation or amendment of the
provisions of this clause; or

(iv) extending the Distribution Date beyond the latest
date provided by this Deed.”

Parker J said that the critical question to be decided was
whether the amendment to subpara (i) of the definition

of distribution date fell outside the power of amendment
because it extended the distribution date “beyond the latest
date provided by” the trust deed. Parker J held that the
amendment was outside the power of amendment and was
therefore not valid.

Parker J later said:

“23. I think the answer to this problem starts by
recognising that the power of amendment is an
ambulatory power which may be exercised by the Trustee
right up to the last minute before the Trust vests on the
distribution date. What the Trust Deed ‘provides’ must
therefore be judged according to the circumstances

as they exist at the time the power of amendment is
exercised.

24. When the Trustee made the purported amendment in
November 2020, there were numerous descendants of
King George VI who had been born before the date the
Trust Deed was executed in May 1977 and were still alive.
It was therefore certain that the royal lives period would
extend at least until November 2041, well after the end of
the fixed period. At that point, it seems to me, the ‘latest’
date for which the Trust Deed ‘provided’ could only have
been the end of that period.

25. In my view this interpretation is consistent with

the purpose of including the royal lives period in the
definition. The aim was to ensure compliance with the
rule against perpetuities as it then stood, by ensuring
that the vesting date would not be postponed beyond
21 years after the death of a person who was a ‘life in
being’ as at the date the trust was established. Reading
the power of amendment in the way in which | have read
it ensures that, in the events which have happened, the
royal lives clause would determine the maximum period
of time for which the Trust could last.”

His Honour pointed out that, at the time the amendment
was made in the present case, it remained overwhelmingly
likely that the period of 21 years after the death of the last
surviving descendant of King George VI would expire after
the expiry of the purportedly amended fixed period in May
2057. But it was not a certainty. There was a possibility that
the royal lives period would expire first.

In these circumstances, Parker J concluded that the
purported amendment was impermissible under cl 1S1(x)(iv)
of the trust deed and was invalid.

Observations

When considering the affairs of a discretionary trust, it is
important that the terms of the trust deed are taken into
account. For example, if, in the Larkspur Tribeca case, the
purported amendment to the definition of “distribution
date” had not been reviewed, the question of the validity
of the amendment may not have arisen.

TaxCounsel Pty Ltd
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Reinforcing your
professional identity

A solicitor at a boutique Adelaide law firm
explains how the Graduate Diploma of Australian
Tax Law is enhancing the technical foundation for
a specialist career.

Hanna Yelack
Lawyer, Arnold Bloch Leibler

Adelaide-based solicitor Hanna Yelack, a two-time dux
award recipient for both CTA1 Foundations in study period 2,
2025 and CTA2A Advanced in study period 3, 2025, shares
how studying the Graduate Diploma of Australian Tax Law
(GDATL) has changed the way she approaches complex tax
advisory work.

Falling into tax

Not every career begins with a plan. “I more or less fell into
tax early in my career through my boss and mentor, Rohan
Agnew, at my previous employer, Madsen O’Dea Agnew,” says
Hanna. “Rohan has a strong technical tax background and
20+ years’ experience in law. Watching him work was what
really sparked my interest. He has a way of breaking down
complex tax legislation and translating it into practical advice
that clients can digest easily. | wanted to develop the same
kind of technical foundation so that | could do that myself.”

That ambition led her to the GDATL. “My goal was to build
a strong foundation so that | could approach complex
issues with confidence rather than relying on precedent or
standard approaches.”

Lawyer who works in tax, or tax specialist?

The GDATL has reinforced rather than reshaped Hanna'’s
professional identity. “I see myself primarily as a lawyer who
works in tax. That is important to me because my starting
point is always the legal framework: understanding the
legislation, interpreting it properly, and applying it rigorously.”

What made the difference

Being named dux twice was, by Hanna’s own admission,
unexpected. “I hoped to do well, but | certainly did not
expect to be named dux in the CTA1 Foundations and CTA2A
Advanced subjects. That was a genuine surprise, and a very
gratifying one.”

She attributes her results to the way her professional work
and her studies reinforced each other. “l engage with many
of the course themes in a practical way in my day-to-day
work. My practice involves drafting advice and transaction

documents to consider and then give effect to tax-effective
structures, restructures and transactions. That practical
experience informed and supported the way | approached
my studies, particularly in working through problems in a
structured and applied way.”

She also made a point of focusing on principles rather than
assessment outcomes. “I tried to focus on understanding
the underlying principles rather than studying purely for
assessment purposes.”

Back to first principles

One unexpected benefit of the program was the value of
slowing down. “What surprised me most was the extent to
which | enjoyed returning to first principles. In practice, there
is often a premium on solving the problem immediately

in front of you. The GDATL required a more deliberate
engagement with the legislation and a more structured way
of thinking about why particular tax outcomes arise.”

A particular highlight was working through trust scenarios
in CTA2A. “Working through scenarios on streaming income
to beneficiaries, timing distributions and understanding

the interaction with the small business CGT concessions
highlighted how seemingly small decisions can have
significant tax consequences.”

Advice for those considering the program

Hanna’s guidance is direct: “Don’t wait until you feel ‘ready’.
The courses actually equip you with the foundational
knowledge that will make day-to-day tax work much easier
and more logical.”

On managing the workload, she is refreshingly honest.
“Balance isn’t constant. During busy periods, | focused on
doing enough to stay on track, then caught up when things
settled down. Over time, steady progress mattered more
than trying to maintain a perfect routine.”

Her long-term goal is clear: “In the long term, | hope to build
a career as a specialist tax adviser focusing on technically
challenging work. The qualification is an important step
towards that goal.”
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MEMBER SPOTLIGHT

Member Spotlight

From tax law to
lifelong leadership

Kate Alcorso, FTI
Shields Heritage

How did you get started in tax?

My dad was an accountant, so | was immersed in that world
from a young age. | used to help with bookkeeping and
data entry, and during university, | worked for businesses
doing bookkeeping rather than taking on more traditional
student jobs.

| completed both commerce and law degrees. Originally, my
dad was disappointed that | wasn’t becoming an accountant,
but he quickly realised that having a lawyer in the family
had its benefits too. When | started practising law, | already
had a strong interest in tax because I’d grown up around it.

One of the partners at my firm encouraged me to join The
Tax Institute early in my career. That helped me maintain
my interest in accounting and tax while building my

legal career, and ultimately allowed me to combine both
disciplines.

How has your career evolved from where
you started to where you are today?

I’ve had a fairly linear career path. | always wanted to be
a lawyer, completed my degrees with that goal in mind,
and have continually developed my expertise throughout
my career.

What has added a different dimension has been the
governance and board work I've undertaken alongside

my legal practice. Those experiences have exposed me to
different perspectives and helped me better understand
risk management, decision-making and how organisations
operate.

| think that broader governance experience has also
complemented my legal career and given me insights that
have been valuable, both professionally and personally.

What motivated you to become involved
with The Tax Institute?

Like many volunteer opportunities, it started because
someone tapped me on the shoulder and suggested | get
involved.

I'd already done a lot of governance and board work across
schools, disability organisations and other not-for-profit
groups, but | hadn’t previously been involved with a
professional membership body. When the opportunity arose

to join the Tasmanian State Council, | thought it would be an
interesting way to contribute to the profession.

How has The Tax Institute shaped your
professional development?

One of the things I've always admired about The Tax
Institute is its focus on quality.

As someone working in a broad practice environment,
particularly in Tasmania, I’'ve relied heavily on The Tax
Institute to help me to stay current across a wide range of
tax issues and to continue expanding my knowledge.

What is something outside of work that
you’re passionate about?
Girl Guides is my biggest passion.

I’ve been involved since | was seven years old and I'm

still a Unit Leader today. Every week, | work with girls
aged five to 10, helping them experience everything from
camping and rock climbing to cooking, crafts and outdoor
adventures.

Guides has given me incredible opportunities throughout my
life. | was Chair of the Girl Guides Australia Board until the
end of last year and have travelled internationally through
Guiding, attended world conferences and met people from
around the globe.

What | love most is seeing young people grow, develop
confidence and discover what they’re capable of.

What advice would you give to the next
generation of tax professionals?
Volunteer.

Lawyers and accountants have valuable skills that
community organisations, charities, professional bodies
and boards need. Volunteering is one of the best ways to
develop professionally because it teaches you how to apply
your expertise in broader contexts.

You learn how organisations operate, how decisions

are made, and how to balance different perspectives.

In my experience, you often end up receiving more from
volunteering than you give.

To read Kate’s full story, click here.
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Division 7A
compliance
issues in
practice: part 2

by Chris Wookey, CTA (Life), Specialist Tax
Consultant, Chris Wookey Chartered
Accountant, and Nick Wookey, Associate,
KHQ Lawyers

After 28 years, Div 7A of the Income Tax
Assessment Act 1936 continues to trip up
taxpayers, their advisers and even the

ATO. This article, the second in a two-part
series, addresses a selection of Div 7A issues

encountered in practice by the authors when
engaged by accountants or lawyers to advise
them and their clients. In this article, we cover
international aspects of Div 7A for both inbound
and outbound loans, as well as some of the
potential impacts for succession planning.

Introduction

Even though Div 7A of the Income Tax Assessment Act

1936 (Cth) (ITAA36) has been part of the tax landscape for
28 years, it continues to trip up taxpayers, their advisers
and even the ATO. This second article in a two-part series
describes a selection of compliance issues that the authors
have seen in practice when engaged by accountants or
lawyers to advise them and their clients. This second article
covers international aspects of Div 7A and the Division’s
potential effects on succession planning.

International aspects of Div 7A

Inbound loans and payments

Far too frequently, practitioners are caught out by the
application of Div 7A in respect of their clients’ foreign
companies. Most readers would be aware that direct
payments (or indirect payments, via the operation of s 109T
ITAA36) from a foreign company which ultimately end up

in the hands of an Australian tax resident “associate” entity
would be subject to Div 7A, thanks to s 109BC ITAA36.

Unfortunately, often due to a lack of sufficient
communication with overseas counterparts (particularly in
jurisdictions where “soft loans” out of a private company

to its director(s) or shareholder(s) are commonplace and
without consequence under local laws), issues inadvertently
arise which trigger Div 7A in respect of those amounts

received by an Australian resident associate entity (not
being a company).

This issue is compounded in the case of families which
have a family member living and working overseas (who
is not yet a tax resident of Australia) and that “foreign”
family member chooses to pull funds or assets out of their
foreign company (other than via a dividend), perhaps as
a “soft loan” which is permissible under their local laws.
That “foreign” family member then “qgifts” at least some
of those funds or assets to one or more of their family
members in Australia (or to an Australian resident trust,
for example, which is controlled by one or more of their
Australian resident family members and is therefore also
an “associate”). See Diagram 1.

Most readers would readily identify that the look-through
“interposed entity” rules set out in s 109T would apply to
such a scenario to treat the receipt of the funds or assets by
the Australian resident family member(s) as if the foreign
company had made the “soft loan” directly to the Australian
resident. (A detailed explanation of the operation of s 109T
is beyond the scope of this article.)

Further complexity arises if, in the above scenario, the
“foreign” family member receives the funds from the foreign
company by way of a “dividend”, but that person is not
required to pay any additional (or material) tax on receipt

of that dividend in that “foreign” family member’s home
jurisdiction. Then, after paying any applicable local tax on
that dividend, the foreign family member gifts those funds
to a family member in Australia in the manner described
above.

The following questions naturally arise:

* |s the foreign “dividend” classified within the
extremely broad definition of a “payment” under
s 109C ITAA36?

« If the answer to the above question is “yes”, does the
“otherwise assessable” exclusion contained in s 109L
ITAA36 apply to prevent Div 7A from applying to the
Australian resident recipient in this case via s 109T?

Diagram 1. Foreign gifts and tracing

D
I

Foreign
resident

Gifts

L

Australian residents
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Section 109L provides:

“(1) A private company is not taken under section 109C or
109D to pay a dividend because of a payment or loan
the private company makes to an entity, to the extent
that the payment or loan would be included in the
entity’s assessable income apart from this Division
(as it operates in conjunction with section 44).

(2) In addition, a private company is not taken under
section 109C or 109D to pay a dividend because of a
payment or loan that the private company made to an
entity to the extent that a provision of this Act (other
than this Division) has the effect that the payment or
loan is not included in the entity’s assessable income
even though it would otherwise be included.”

Apart from the potential application of the “otherwise
assessable” exclusion in s 109L, there is no specific
carve-out for such a foreign dividend paid to a foreign
resident. Ordinarily, that scenario would not be an issue as
it would wholly be outside the Australian tax net. However,
when there is a transfer of those funds into Australia, even
if any applicable local taxes were paid by the initial recipient
foreign shareholder, the Commissioner could likely argue
that, because no other provision(s) of the Australian tax
Acts would apply to include that payment in the assessable
income of the initial recipient foreign shareholder, the
subsequent transfer to the Australian resident would be
subject to Div 7A by virtue of the operation of s 109T.

However, we draw readers’ attention to the purpose of
Div 7A: to prevent private companies from providing
tax-free distributions of profits to shareholders (or their
associates) in the form of payments, loans or forgiven
debts. In other words, to ensure that non-dividend and
non-commercial provisions out of a private company to a
shareholder (or their associates) are duly taxed as if they
were a dividend (albeit without the benefit of franking
credits). Here, we would have a genuine dividend paid to
its shareholder(s) which would fall within the ordinary
definition of a “dividend” in s 6(1) ITAA36 and we would
guestion the policy rationale behind applying Div 7A to
tax it in Australia.

We are reminded of the Commissioner’s positions taken in:

« TD 2018/13 that it does not matter, for the purposes of
s 109T, whether the payment from the foreign company
to the interposed entity is an ordinary commercial
transaction; and

e TD 2011/16 which lists factors that the Commissioner will
take into account to determine the amount of a payment
(and consequential deemed dividend) by a company in
circumstances covered by s 109T — we note that those
factors do not include the income nature or assessability
of the payment by the company to the interposed entity.

Outbound loans

It may surprise many readers that Div 7A can also apply to
loans made to offshore entities.

Although deemed dividends under Div 7A are not treated
as dividends for withholding tax purposes (s 109Z), that has

the consequence of rendering unavailable the exemption

(s 128D ITAA36) from income tax afforded to recipients

of dividends covered by the withholding tax provisions

in Div 11A of Pt Ill ITAA36. The primary result of the
unavailability of the s 128D exemption is that the deemed
dividend remains included in the recipient’s assessable
income pursuant to s 44 ITAA36 and, consequently,
assessable at ordinary non-resident tax rates rather than at
withholding tax rates.

Of course, the company-to-company exemption from

Div 7A found in s 109K ITAA36 still protects loans to
foreign companies from undesirable outcomes under the
Division. However, loans to foreign individuals, trusts and
partnerships remain exposed.

Although relatively uncommon, foreign hybrid companies
(which are treated as partnerships for income tax purposes
under Div 830 of the Income Tax Assessment Act 1997 (Cth)
(ITAA9T)) remain exposed to deemed dividend treatment
under Div 7A!

Succession aspects of Div 7A

Predominantly driven by the ageing “baby boomer”
population passing on accumulated assets and business
interests to the next generation, Australia is amid the most
significant intergenerational transfer of private wealth in
recorded history, with an estimated $5.4 trillion of wealth
expected to be transferred over the next two decades.?
With the transfer of such significant sums, there are often
complex historical group structures to be navigated and
ultimately divided among the recipient generation(s),
usually with at least one company (such as a family
“treasury” entity or “bucket company”) which houses a
significant majority of assets.

Readers would no doubt be aware that, if an asset (such as
real estate or chattels) is transferred by a private company
to a shareholder (or their associate) without full market
value consideration, the difference between the market
value and the amount actually paid (if any) will be deemed
to be a dividend pursuant to Div 7A. It is therefore critical
to be mindful in succession planning to ensure that exiting
members do not receive company assets in a way that
could trigger Div 7A. This is particularly important when a
practitioner only advises one part or side of the executors or
controllers —an arrangement which is increasingly common
when dealing with significant estates to provide increased
asset protection and ordinarily assist in ensuring the fair
and proper administration of the estate more generally
(including the more technical aspects of administering a
complex group of entities).

By way of example, consider the following:

e Mrs G is the matriarch of a large private group consisting
of various discretionary trusts, unit trusts and Australian
private companies. The shares for each of those private
companies are wholly owned by one or more of the
discretionary trusts within Mrs G’s group;

e Mrs G dies, leaving a pooled testamentary trust will in
respect of her personally held assets, and she appoints
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two trusted independent professionals, her lawyer and
her accountant, as the executors and ultimate controllers
of her estate. During her lifetime, Mrs G also appointed
those same professionals to be her successors to all
positions of control in her group (as appointors and
guardians of each of the discretionary trusts, and also

as directors of each of her companies in place of her,
with effect as and from when Mrs G dies, among other
potential trigger points);

¢ Mrs G also left a memorandum of wishes (or like
document) setting out how she would like her broader
estate to be administered, including in respect of her
interests in the various trusts and companies in her
group which she controlled up until she died. Broadly,
the effect of the memorandum of wishes was to split the
broader group equally between Mrs G’s three children,
with certain assets also being earmarked for specific
recipients;

* relevantly, one of the companies, Company G, owns most
assets of the group, including Mrs G’s beloved Porsche.
Mrs G wanted to give that Porsche to her daughter as
part of her daughter’s inheritance from Mrs G’s estate,
and general directions to do so were included in her
memorandum of wishes but her memorandum of wishes
did not clearly specify that the Porsche was, in fact,
wholly owned by Company G; and

* indischarging their duties and in attempting to give
effect to Mrs G’s wishes, the professional executors
provide the keys for the Porsche to Mrs G’s daughter for
her to use as her own personal car. Title to the Porsche
was subsequently transferred to Mrs G’s daughter in
return for no consideration.

Readers will recall that the Commissioner has a statutory
discretion in s 109RB ITAA36 which allows him (at least
theoretically) to either not apply Div 7A or deem the
resulting “dividend” to be frankable (if franking credits

are available) where there has been an honest mistake or
inadvertent omission. The omission can be either by the
recipient, the private company itself, or any other entity
which contributed to Div 7A applying. While this discretion
exists, however, the ATO expects practitioners to be familiar
with Div 7A’s provisions and requirements, particularly
given that Div 7A has been in place for quite some time. As
aresult, in practice, the Commissioner does not commonly
exercise this discretion in the taxpayer’s favour and would
be unlikely to exercise such discretion in the above scenario
even if an honest mistake and/or inadvertent omission

was made in administering the estate. This is particularly
because the Commissioner expects the inadvertent
omission or honest mistake to be in relation to the operation
of Div 7A rather than the actual transactions or actions done
(in this case, transferring ownership of the Porsche). Mrs G’s
professional executors, in this scenario, could apply for

the Commissioner’s discretion to effectively allow them to
rectify the error without consequence (perhaps with Mrs G’s
daughter making catch-up payments on s 109N ITAA36
complying terms, or paying fair market value to Company G
for the Porsche, perhaps funded from other estate cash/asset
distributions), not apply Div 7A (in whole or part), or

otherwise deem the “dividend” to be frankable (assuming
that franking credits are available).

Transitioning control of entities

When exiting a business — particularly when “passing the
baton” to the next generation — the most straightforward
way to deal with any outstanding Div 7A loans owed by
retiring business controllers (such as parents) is to repay
the loan in full, including any accrued interest up to the
repayment date. While full repayment is the cleanest
solution from a tax compliance perspective, it may not
always be feasible, particularly where cash-flow is tight —
a common issue in family-run businesses where liquidity is
often limited.

In those circumstances, alternative approaches should
be considered. One option may be to transfer assets that
are not “pregnant” with gains to the creditor company
at fair market value to discharge, in whole or in part, the
borrower’s indebtedness. However, readers should be
mindful of any indirect taxes that may arise from such a
strategy, relevantly including stamp duty.

Alternatively, where the company has sufficient franking
account balance and distributable surplus, a dividend could
be declared to repay the loan, assuming that the debtor is a
direct shareholder at the time and not an associate (in the
case of the debtor shareholder being deceased, the dividend
could be declared to the estate).

Consider an example where various Div 7A loans have

been made to the matriarch of the family over the course
of multiple years under a “Master Div 7A Agreement”.
Assume that the matriarch continues to meet her annual
minimum repayment obligations in respect of those Div 7A
loans throughout her lifetime. As part of the matriarch’s
succession plan, her son later assumed control of the lender
company (and the business within it) and minimum yearly
repayments continued to be met for some time. However, in
the matriarch’s broader succession process, her Div 7A loan
was effectively “forgotten about” and left on-foot (ie it was
not dealt with or otherwise repaid) and some repayments
were later forgotten or missed.

If the private company were to forgive or waive the Div 7A
loan while the matriarch was alive, the amount forgiven
would be treated as a deemed unfranked dividend under

s 109F ITAA36 and would be assessable to the borrower
(the matriarch).? If the Div 7A loan could not be repaid in full
for one reason or another during the life of the matriarch,
consider the following in which her estate is left to deal with
the outstanding Div 7A loan.

Forgiving a loan owed by a deceased
individual

Extending this example further, suppose the matriarch
passed away with an outstanding balance still owing on
the amalgamated Div 7A loan. In ATO ID 2012/77, the
Commissioner took the position that, where a shareholder
(or an associate) dies with an outstanding Div 7A loan and
the company forgives the loan while the estate is still in
administration, the deemed dividend is taken to have been
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paid to the deceased’s legal personal representative(s)
(LPR). ATO ID 2012/77 states:

“Issue

Does section 109F of the Income Tax Assessment Act
1936 (ITAA1936) operate to deem a private company

to have paid a dividend to a deceased’s legal personal
representative in circumstances where a private
company is taken to have made an amalgamated loan to
a shareholder who dies before the amalgamated loan is
repaid, and the private company forgives the loan while
the shareholder’s estate is in administration?

Decision

Yes, section 109F of the ITAA 1936 operates to
deem a private company to have paid a dividend

to a deceased’s legal personal representative in
circumstances where a private company is taken to
have made an amalgamated loan to a shareholder
who dies before the amalgamated loan is repaid, and
the private company forgives that loan while the
shareholder’s estate is in administration.”

However, as confirmed in ATO ID 2002/741, if the Div 7A
loan remains on-foot and the LPR fails to make a minimum
annual repayment(s), the shortfall will not be a deemed
dividend. This is because the entity that received the

loan is not the same entity that has failed to make the
repayment (ie the LPR, in their capacity as executor or
administrator, is a separate legal entity from the deceased
individual). Accordingly, provided that the creditor
company does not forgive the loan, the position outlined
in ATO ID 2012/77 should not apply to the LPR. That

said, readers should be mindful that a prolonged failure

to make repayments, or conduct suggesting that the

loan obligations have effectively been abandoned, could
still trigger a “deemed forgiveness” under the extended
statutory definition.

If, in the alternative, the company forgives the matriarch’s
Div 7A loan prior to the grant of probate in respect of

her estate, there were numerous private binding rulings
(PBRs) in around 2020 and 2021 which confirmed that
the company would not be taken to have paid a deemed
dividend to the LPR (and hence, Div 7A does not apply).4
However, we flag that many of those PBRs have since been
noted by the Commissioner that they no longer represent
the ATO’s view of the relevant law. Additionally, each of
those PBRs commonly referred to the particular wording
in s 61 of the Probate and Administration Act 1898 (NSW)
which appears to have been instrumental in those PBRs
being decided as they were at the time. The wording of
that provision is not common across the similar Acts in
other states/territories and appears to be NSW-specific
(note that s 19 of the Victorian equivalent Act is similar,
but solely deals with a person who dies without a will until
administration is granted in respect of that deceased’s
estate). Accordingly, we strongly caution relying on those
PBRs, particularly if the deceased estate is not subject

to NSW law (and hence unable to refer to the specific
provisions in s 61 of the Probate and Administration Act 1898

(NSW)), as we would expect the Commissioner to push back
against applying the same line of reasoning and, instead,
would likely apply a similar approach as was taken in

PBR 1052195584659, for example.

If, however, the matriarch’s Div 7A loans are forgiven

after the grant of probate (or the Commissioner’s current
approach applies to a forgiveness prior to the grant of
probate), the LPR is both the shareholder and the entity
that owes the debt. Consequently, the forgiveness triggers
a deemed dividend under s 109F or s 109XB ITAA36
(which deals with interposed entities, but applies the same
principles as s 109F), depending on the specific scenario.®

However, even if Div 7A does not apply, the commercial debt
forgiveness provisions in Div 245 ITAA97 may still apply
and should be considered. The technical aspects of Div 245
are beyond the scope of this article, but they broadly

do not create assessable income when a “commercial
debt” is forgiven. Rather, they require the “net forgiven
amount” to be applied to reduce certain tax attributes

of the debtor (the deceased’s estate), such as tax losses,
capital losses, and the cost bases of assets. It should be
noted that the Commissioner has a discretion to not apply
Div 7A in specific circumstances under s 109G(4) ITAA36.
PBR 1012123074595 provides an example where this
discretion was exercised because repaying the debt would
have caused undue hardship to the deceased’s dependant
(their spouse), and the inability to repay was due to the
unforeseeable circumstance of the debtor’s death.

For completeness, we note that, if the LPR is also
appointed as a director of the company, they have a
separate duty to act in the best interests of the company.
Forgiving a loan without commercial justification could
breach these duties.

Transferring property

Most readers would be aware that the transfer of property
from a company to a shareholder or their associate falls
within the Div 7A definition of “payment” in ss 109C and
109CA ITAA36, which relevantly provide:

“109C Payments treated as dividends

What is a payment to an entity?
(3) In this Division, payment to an entity means:

(a) a payment to the extent that it is to the entity,
on behalf of the entity or for the benefit of the
entity; and

(b) a credit of an amount to the extent that it is:
(i) tothe entity; or
(ii) on behalf of the entity; or
(iii) for the benefit of the entity; and

(c) atransfer of property to the entity.

Note: See also section 109CA (Payment includes
provision of asset) ...”
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“109CA Payment includes provision of asset

(1) In this Division, payment to an entity includes the
provision of an asset for use by the entity.

Note: This includes provision under a lease or licence.

Example: Yacht builder Mainbrace Enterprises Pty Ltd
owns a yacht for the purpose of sales demonstrations.
With the private company’s permission, one of its
shareholders uses the yacht on weekends. The company
has made a payment to the shareholder, unless one of
the exceptions to subsection (1) applies ...”

Section 109CA(9) provides that s 109CA(1) does not apply
where there is a transfer of property covered by s 109C.

It is clear that s 109C can apply where a private company
transfers ownership of an asset to a shareholder or an
associate of a shareholder, and that s 109CA can apply
where the use of an asset owned by the company is given or
provided.

“...the granting of a
lease can itself
constitute a transfer
of property within the
scope of s109C ...”

However, what many readers might not know is that the
Commissioner appears to consider that, although s 109CA
specifically deals with the provision of an asset under a
lease or licence, the granting of a lease can itself constitute
a transfer of property within the scope of s 109C(3)(c).
Further, the “otherwise deductible” protection in s 109CA(5)
is only available in relation to the provision of the use of

an asset (covered by s 109CA) and not to the transfer of
property (covered by s 109C).

To illustrate, consider the following scenario:
* Land Co Pty Ltd (Land Co) owns farming land;
* Land Co is owned by two individuals, Mum and Dad;

* the three children of Mum and Dad carry on in
partnership a farming business on the land (the farming
partnership); and

* Land Co grants the farming partnership a lease of the
land in return for a peppercorn rental of $100 a year.

While the use of the farming land would benefit from the
s 109CA(5) “otherwise deductible” protection so that the
difference between the peppercorn rent and the arm’s
length rent would not constitute a “payment” for Div 7A
purposes, the creation of rights over the land through the
lease is a different action by Land Co.

Readers might be surprised to see that the Commissioner
took the position in PBR 1052095729929 that:

“As per paragraph 109C(3)(c) of the ITAA 1936 a payment
includes a transfer of property.

Tax Laws Amendment (2010 Measures No. 2) Bill 2010
Explanatory Memorandum states at paragraph 1.6 for

a payment to arise under a ‘transfer of property’ the
ownership of an asset needs to pass from the private
company to the shareholder (or their associate), or there
must be a lease of real property in existence.

At paragraph 1.16 it states the meaning of ‘payment’ in
subsection 109C(3) includes a transfer of property to an
entity, which entails the ownership of an asset passing

to a shareholder or their associate, and a lease of real
property to an entity, and that the meaning of ‘payment’
is extended to include the provision of an asset for use by
an entity under section 109CA of the ITAA1936.

The fact a lease of real property is considered a transfer
of property under paragraph109C(3)(c) is further
solidified in example 1.9 of the same Explanatory
Memorandum. In this example a shareholder, Audrey,
used part of a property, under no lease, to operate a
gift-wrapping service. This example was provided to show
how the exemption under subsection 109CA(5) would
apply to the provision of an asset under section 109CA
and would not apply to a transfer of a property for the
purposes of paragraph 109C(3)(c). Crucially, the example
states ‘The exception in 109CA(5) would not operate

if it was established that Audrey had in fact a lease of
real property (that is, a transfer of property to an entity
within the meaning of paragraph 109C(3)(c))".

In your case there is a lease of real property between
Company A and Partnership B.

This lease is considered a transfer of property under
paragraph 109C(3)(c) and thus a payment under
section 109C of the ITAA1936.

Under subsection 109C(4) the amount of a payment
consisting of a transfer of property is the amount that
would have been paid for the transfer by parties dealing
at arm’s length less any consideration given by the
transferee for the transfer.”

The Commissioner’s view in PBR 1052095729929 is
arguably contrary to general tax law principles where title
in property must ordinarily cease to be vested in one entity
and instead become vested in another entity for there to
have been a “transfer” of property. In the authors’ opinion,
the Commissioner appears here to have conflated the
concepts of a transfer of property and the creation of rights.

From a strictly legal perspective, a “lease” is a proprietary
interest without legal or beneficial ownership. More
specifically, it is the right to exclusive possession (and use)
of a property for a specific or ascertainable term. When
such a lease is provided by Land Co in favour of the farming
partnership in respect of the land, it is considered from

a property law perspective that a legal lease is created

or granted rather than “transferred”. Arguably, however,

a “transfer” could occur if the lease is then later assigned
(or otherwise transferred) from one tenant to another.
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Assuming that the Commissioner’s view is correct,

the market value of the rights granted to the farming
partnership (affected or created by the rent being at a
mere peppercorn rate) would be taxable to the partners in
the farming partnership in the year the lease was granted.
One can imagine that the market value of those rights
might be calculated by applying the likes of a present value
calculation to the annual rent savings.

Perhaps curiously, it can be seen from the Commissioner’s
reference to example 1.9 in the explanatory memorandum
to the Tax Laws Amendment (2010 Measures No. 2) Bill
2010 that, had no lease been entered into but instead a

mere permission to use the land been given to the farming
partnership, in the Commissioner’s opinion, there might

not have been a deemed payment under s 109C because
there would have been no “transfer of property” covered by
s 109C(3)(c).

Such a fine distinction with the potential to impose
significantly different tax outcomes!

Conclusion

This two-part series of articles has attempted to highlight
some of the Div 7A issues in practice faced by accountants,
their clients and even the ATO. Regrettably, the complexity
of the practical application of the provisions is only set to
increase if the government’s announcement on 8 July —
hidden, as it was, at the end of the consultation paper about
the proposed 30% minimum tax on trust distributions — to
revisit proposed changes to the law to bring unpaid present

entitlements into the scope of the Division comes to fruition.

Chris Wookey, CTA (Life)
Specialist Tax Consultant
Chris Wookey Chartered Accountant

Nick Wookey
Associate
KHQ Lawyers

This article is an edited and abridged version of “Div 7A - practical issues
and current developments” presented at The Tax Institute’s VIC Tax Forum in
Melbourne on 19 to 20 March 2026.
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Tax debts and
insolvency -
practical
pathways: part 2

by Sylvia Villios, CTA, Associate Professor
at the Adelaide Law School, Adelaide
University

With the ATO adopting a firmer approach to

debt recovery, this second article in a six-part
series examines the mechanisms that continue
to place pressure on taxpayers before formal
court-based enforcement begins. It considers
credit reporting of significant business tax debts,
directions to pay the superannuation guarantee
charge and the separate Pt 7 notice-and-penalty
regime applying from 1 July 2026, the general
interest charge, shortfall interest charge and
administrative penalties, and payment plans and
deferred payment arrangements. It explains the
operation and consequences of each mechanism
and identifies the practical response required
from advisers. It argues that sustainable debt
management depends on early engagement,
realistic capacity-to-pay analysis, properly
evidenced remission requests, and careful
attention to superannuation, credit-reporting
and default risks. Effective advice also requires
clear communication, careful documentation,
integrity and sensitivity to vulnerability, in a
manner consistent with practitioners’ obligations
to clients and the proper administration of the
tax laws.

Introduction

Part 1 examined director penalty notices, garnishee notices,
and the offset and refund-retention regimes. This second
article considers mechanisms that continue to place
pressure on taxpayers after the first recovery warning

has been received, but before formal insolvency becomes
unavoidable. Credit reporting can affect access to finance
and commercial reputation. Non-compliance with a direction
to pay superannuation guarantee charge (SGC) may create
criminal exposure, while, from 1 July 2026, non-compliance
with a separate notice under Pt 7 of the Superannuation
Guarantee (Administration) Act 1992 (Cth) (SGAA) may give
rise to an administrative penalty. General interest charge
(GIC), shortfall interest charge (SIC) and administrative

penalties increase the cost of delay, and a payment
arrangement provides breathing space only if its terms are
realistic and consistently maintained.

The central practical question is how a growing tax debt
can be resolved sustainably and transparently before
stronger enforcement action begins. This involves
identifying an instalment period that aligns with the
client’s genuine capacity to pay, distinguishing between
principal, interest and penalties, addressing any urgent
superannuation or credit-reporting consequences, and
modelling the client’s ability to meet both existing arrears
and future tax obligations. Advisers should also assess
whether the proposed arrangement provides a durable
pathway to solvency or whether a formal restructuring
or insolvency option would produce a more appropriate
outcome.

Applying a legal-ethics lens requires advisers to provide
accurate capacity-to-pay information, support remission
requests with appropriate evidence, handle confidential
information about client vulnerability carefully, and

give clear advice about the consequences of default,
the implications of providing security and the risk of
reputational harm. Where administrative relief and
negotiated repayment do not produce a sustainable
outcome, the matter may proceed to formal ATO
enforcement. Part 3 examines judgments, bankruptcy
notices and creditor’s petitions, statutory demands and
winding-up applications.

Credit reporting of tax debts

Since 2019, the ATO has been empowered to disclose
business tax debts to credit reporting bureaus in certain
circumstances, as part of the government’s push for
greater transparency of significant tax debts.! Under

s 355-72 of Sch 1 to the Taxation Administration Act 1953
(Cth) (TAA53), a taxation officer may disclose prescribed
“tax debt information” to a credit reporting bureau if

the taxpayer is within a class specified by legislative
instrument (and if other statutory safequards are met).?
The current instrument, TD 2019/1, defines the class
broadly as business taxpayers with total tax debts of at
least $100,000 overdue by more than 90 days, who are
not effectively engaging with the ATO to manage the
debt.? In practice, if a company or sole trader with an ABN
owes at least $100,000 in tax for more than three months
and has ignored ATO contact or failed to enter a payment
plan, the ATO can notify a credit reporting bureau, such as
Equifax or lllion, and the debt will appear on the entity’s
credit file.# This can drastically affect the taxpayer’s credit
rating and ability to obtain finance or trade on credit.> The
mere threat of being reported is often enough to prompt
engagement® — from the ATO’s perspective it’s a powerful
lever.

However, there are important safequards and exceptions.®
The ATO must first send a written notice of intent

to disclose, giving the taxpayer at least 28 days to
respond (for example, by paying or setting up a payment
arrangement).’ If the taxpayer responds adequately, the
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report won’t proceed.'® Moreover, even qualifying debts
will not be reported if the taxpayer is addressing them
through certain avenues." Specifically, no reporting will
occur if the taxpayer has a formal payment plan in place
under s 255-15, Sch 1 TAA53, has lodged a complaint with
the Inspector-General of Taxation about a tax matter, or
has applied under s 340-5, Sch 1 TAA53 for release from
the debt on hardship grounds and that application remains
under consideration.”? These carve-outs aim to exclude
cases where the taxpayer is actively trying to resolve

the debt or where reporting would be inappropriate (for
example, genuinely disputed debts or pending hardship
decisions).” Thus, ethically, an adviser should ensure

that a client on the brink of credit disclosure is aware

of these options." Entering a payment arrangement, for
example, not only helps manage the debt but also prevents
disclosure of that debt while the arrangement remains in
force.” This can be a face-saving measure for a struggling
business owner.'

If a debt is reported and then the taxpayer later does take
action (pays it down, or enters a plan), the ATO is obliged
to inform the credit bureau to remove the listing.” But
removal might not be immediate, and some damage to
reputation may be done in the interim.'® Advisers should
treat the prospect of credit reporting seriously — many
clients will see it as a breach of privacy or a professional
embarrassment.”” The disclosure is legally authorised
because the tax confidentiality provisions were amended
to permit it. From an ethical perspective, however,

a practitioner should explain that disclosure may follow
continued non-compliance and encourage prompt
corrective action.?? There is also a fairness aspect: smaller
taxpayers (under $100,000 debt) are not exposed to

this, and the ATO has positioned it as targeting those

who deliberately avoid obligations.?' If a client feels
unfairly targeted (perhaps the debt hit $100,000 due

to accumulated interest, or they claim that they never
received notices), the adviser can assist in making a

case to the ATO to refrain from reporting, pointing out
any mitigating factors.?? Professional obligations of
confidentiality do not bar an adviser from discussing a
client’s tax debt with credit agencies once it is public, but
generally the adviser should maintain discretion.?®* The
statutory regime authorises disclosure by the ATO; it does
not permit a practitioner to volunteer a client’s tax debt
status to third parties without consent.?*

“Direction to pay” notices for
superannuation

In addition to the director penalty notice (DPN) regime
for SGC, the ATO has a distinct power under the
superannuation guarantee law to personally enforce
unpaid superannuation against employers.?> The ATO

can issue a direction to pay SGC to an employer or other
person legally liable to pay an assessed SGC amount; a
director’s separate personal exposure ordinarily arises
under the DPN regime.?® The direction requires the person
to pay the SGC debt by a specified date.? Failure to
comply is a criminal offence which can result in monetary

penalties or even imprisonment.?® The inclusion of a
potential jail term (up to 12 months in serious cases)
was designed to underscore the importance of paying
employee superannuation — effectively elevating it to
something akin to wages theft.?®

For practitioners advising business clients, this adds another
layer of urgency to SGC debts.?° Unlike ordinary tax debt,
which is generally recovered through civil processes,
non-compliance with an SGC direction may result in
criminal liability.?' Ethically, advisers must advise clients
that unpaid superannuation is extremely serious.®? If a
direction to pay SGC is issued, the client should treat it as

a highest priority debt.®® Not only does non-payment harm
employees’ retirement savings, but the director could end
up with a criminal record.3* Under the Corporations Act 2001
(Cth), a person convicted of such an offence might also face
disqualification from managing corporations.3® Professional
advisers should remind director clients of their fiduciary
duty to employees for superannuation — using employees’
withheld superannuation for cashflow is improper.3¢ The
safest course is always to ensure that superannuation is
paid on time. However, if a client falls behind, an ethical
adviser should encourage immediate voluntary disclosure
to the ATO and a catch-up plan, rather than waiting for
enforcement.®’

Part 7 SGAA notices and
administrative penalties

From 1 July 2026, Pt 7 SGAA introduces a separate
notice-and-penalty regime for overdue SGC. If SGC
remains unpaid 28 days after it became payable and the
statutory conditions are met, the Commissioner must
issue a written notice requiring payment within a further
28-day period. Failure to pay the specified amount

gives rise to an administrative penalty generally equal
to 25% of the amount remaining unpaid, increasing to
50% where the employer incurred a positive penalty

for an earlier notice within the preceding 24 months.
The penalty is nil where an exceptional circumstances
determination applies. The Commissioner cannot remit
the penalty, although the employer may object to the
assessment. Practitioners should distinguish this regime
from a direction to pay: non-compliance with the Pt 7
notice which gives rise to an administrative penalty, while
non-compliance with a Direction to Pay may constitute a
criminal offence.3®

Interest and penalties on tax debts

Most tax debts accrue interest over time, in addition to any
initial penalties for late lodgment or other infractions.*® The
main interest charges are the GIC, which applies to overdue
tax balances, including income tax, GST and PAYG amounts,
and the SIC, which applies to shortfall amounts arising

from amended assessments.“? The GIC rate for July to
September 2026 is 11.43% per annum, compounding daily.*
It is deliberately set several points above market rates to
encourage prompt payment and to compensate the revenue
for being out of pocket.*2 (SIC is a bit lower, 7.43%, as it is
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intended more as a uniform interest on underpaid tax before
it becomes a formal debt.*3)

Importantly, as of 1 July 2025, GIC and SIC are no longer
tax-deductible expenses.** Until 2025, businesses at least
could claim a deduction for interest on tax debts (softening
the real cost by the company tax rate).*> The law changed to
deny deductions for interest on late tax payments, signalling
that these charges are purely punitive/corrective.*® Advisers
should update any scripts or calculators that they use —
clients sometimes rationalised taking an “ATO loan” because
part of the interest came back via tax deductions.*” That
incentive is gone: incurring GIC now has a full after-tax cost
of ~11%, which should be a strong deterrent.

The ATO has discretion to remit interest charges in
appropriate circumstances.*® The governing rules for
remission are set out in s 8AAG TAA53, which essentially
provides three scenarios in which GIC can be remitted (in
full or in part): (1) where the delay in payment was due to
circumstances within the taxpayer’s control (for example,
their own mistake or cashflow issues) — here the test
includes whether the taxpayer took reasonable action to
mitigate the circumstances; (2) where the circumstances
were outside the taxpayer’s control (for example, natural
disaster, serious illness) — here also the taxpayer’s
response and mitigation efforts are relevant; and (3) where
special circumstances make it fair and reasonable to
remit (a broadly worded test, essentially “it is otherwise
appropriate to do s0”).4°

The “special circumstances” route is meant to cover cases
not neatly fitting the first two but where strict interest
imposition would be inequitable.>° All remission decisions
are case-by-case and highly fact-specific.>' Courts have
repeatedly held that the remission decision requires a
“highly individualised, fact-intensive inquiry”, considering
factors like the taxpayer’s capacity to pay, any serious
illness or tragedy, natural disasters, whether records

were inaccessible (for example, lost in a fire), and even
whether governmental delays contributed.5? By contrast,
general economic downturns or industry-wide issues (like
the COVID-19 pandemic’s broad impacts) are usually not
sufficient on their own — everyone was affected, so it’s not
“special” unless the taxpayer can show a unique impact
beyond the norm.53

From an adviser’s perspective, seeking GIC remission is

an important tool when a client has genuinely struggled.>*
It can easily save the client thousands of dollars.>®
However, practitioners must set correct expectations: the
ATO has, according to many tax professionals, tightened

up significantly on interest remissions post-COVID.%¢
Circumstances that used to yield relief (for example,
first-time hardship, or a business downturn) are now
frequently declined.>” The ATO’s own PS LA 2011/12 (on GIC
remission) has not been substantively updated to reflect the
firmer remission posture adopted from 2023; the current
version states that it is being reviewed to ensure alignment
with the ATO’s approach to the remission of interest and
penalty charges.>® In practice, many remission requests
come back with templated, brief denial letters that do not

deeply engage with the taxpayer’s story.>° This can leave
clients feeling frustrated and “unheard”.

In March 2026, the Tax Ombudsman published In the
interest of fairness: a review into GIC remission. The

review found that inconsistent decision-making, vague
guidance and poor communication were contributing

to confusion and unfair outcomes. It also found that the
ATQ’s 2023 shift to a stricter remission posture was
poorly communicated and that refusal or partial-remission
letters often did not explain sufficiently how the taxpayer’s
circumstances and evidence had been evaluated. The

Tax Ombudsman made four recommendations directed

to a post-implementation review: (1) improvements to
centralised decision-making, guidance and training;

(2) greater consideration of partial remission and the
exploration of upfront remission for a defined period,
including during a payment plan; (3) earlier recognition of
serious hardship and vulnerability; and (4) clearer decision
letters and reconsideration pathways.®

“Seeking GIC remission
is an important tool
when a client has
genuinely struggled.”

The ATO agreed to all of the recommendations. It stated
that a centralised decision-making function, a standard
application form, revised public guidance and published
examples had already been introduced, and agreed

to improve training, calibration, requests for further
information, recognition of vulnerability, decision letters,
and the visibility of reconsideration pathways. The ATO
also agreed to explore greater use of partial remission
and the boundaries of the Commissioner’s administrative
powers to agree upfront to full or partial remission for a
defined period, including during a payment plan. These
proposals remain implementation commitments rather
than an existing general entitlement to an interest-free
payment plan.6?

Ethically, an adviser should still diligently pursue remission
if there is a reasonable case — it’s part of acting in the
client’s best interests to explore all avenues to reduce the
debt.®® But they must also be honest about the likelihood
of success and not promise outcomes.** If a remission
request is denied with scant reasoning, the adviser should
consider whether to seek administrative reconsideration
by the ATO and, where a reviewable legal error may have
occurred, whether judicial review under the Administrative
Decisions (Judicial Review) Act 1977 (Cth) is viable. A GIC
remission decision is not subject to merits review by the
Administrative Review Tribunal.®> Judicial review may be
appropriate where there is a reasonably arguable concern
that the ATO failed to consider relevant material, denied
procedural fairness or otherwise made a legal error.

TAXATION IN AUSTRALIA | SEPTEMBER 2026



FEATURE

An application under the Administrative Decisions (Judicial
Review) Act 1977 ordinarily must be made within 28 days
after the decision is furnished, or within 28 days after
reasons are furnished where reasons are requested,
although the court may extend the period.®® The ATO may
now reconsider a remission decision where the taxpayer
identifies a possible error in the original decision or
provides new information or evidence, for example, if the
first request lacked medical documentation of an illness,
a further request with that proof might succeed.®” Advisers
should ensure that the client’s privacy is protected in
these processes — sometimes very personal documents
(medical reports etc) must be shared with the ATO to
justify remission.®® The ATO is bound by privacy laws, but
clients should give informed consent to the use of such
documents.®®

Interest is not the only additional cost; penalties may

also apply.”® The ATO can impose penalties for late
lodgment, for example, or for taking a tax position that

is not reasonably arguable.” While not the main focus
here, if a client has disputed tax liabilities, penalties often
ride along.”2 The ethical approach for advisers is always

to ensure that any penalties are checked — sometimes a
client may qualify for remission of penalties (for instance,
if they had a tax agent and can claim that they took
reasonable care etc).” Also note the Commissioner’s
policy on interest and penalty remission during a dispute:
if a taxpayer is actively disputing a debt, the ATO will
often remit additional penalty interest (the SIC) for the
period of dispute, and sometimes even GIC in part, if the
taxpayer has paid a 50% deposit or otherwise shown good
faith.™ These nuances highlight that advisers should weave
together technical knowledge and strategic negotiation to
achieve fair outcomes.™

Payment plans and deferred
payment arrangements

For taxpayers who acknowledge a debt but cannot pay it
immediately, payment arrangements (instalment plans)
are the most common solution.” The Commissioner has
authority under s 255-15, Sch 1 TAA53 to allow payment
by instalments.”” A payment arrangement is essentially a
contract with the ATO: the taxpayer agrees to pay a certain
amount over time (weekly, fortnightly, monthly), and in
return, the ATO agrees not to pursue other enforcement
action while the plan is adhered to.® It is important to note
that a payment arrangement does not change the due date
of the debt — interest (GIC) will usually continue to accrue
on the outstanding balance until fully paid.” So, while an
arrangement provides breathing space, it also carries a
cost in interest.®® (The ATO’s online payment plan estimator
tool can calculate roughly how much GIC will accrue over

a proposed plan duration.?") Different rules apply to SGC
liabilities arising before and after 1 July 2026. The former
law, including the nominal interest component, continues
to apply to liabilities relating to quarters ending before
that date. Under the Payday Super regime, which applies to
earnings paid on or after 1 July 2026, unpaid SGC attracts

GIC under s 49 SGAA, which will generally continue during
a payment plan.®?

The ATO’s stance has toughened such that it is “tightening
up” on payment plans.®® In practice, this means stricter
conditions and closer monitoring.?4 Standard conditions
for an ATO payment plan include: (1) the taxpayer must
lodge all future returns and pay new tax liabilities on time
—if they fall behind on new obligations, the plan defaults;
(2) usually all outstanding tax debts are consolidated into
one arrangement — the ATO may not allow cherry-picking
(the taxpayer can’t pay GST and not PAYG, for example;

it wants the whole tax picture addressed); (3) any tax
refunds or credits will be offset to the debt rather than
paid out during the plan; and (4) for larger or higher-risk
arrangements, the ATO might request security — typically,
a mortgage over property or a bank guarantee.?®> That
last condition can be a surprise to clients; securing a

tax payment plan with a charge on the family home, for
instance, is serious.?® The ATO will usually reserve that for
substantial debts or a history of default.®” Advisers should
help clients weigh the pros and cons — offering security
might get a longer or more lenient plan approved, but it
also puts an asset on the line.?®

Thanks to digital systems, individuals and small
businesses with relatively small debts (up to $200,000)
can often set up payment plans online without even
speaking to an officer.t° The ATO’s online portal will
suggest a plan (including an upfront lump sum and
instalment amount) based on the debt size and what the
ATO deems acceptable.®® These automated suggestions
are a strong indication of what the ATO expects in many
routine cases.” For example, for a $50,000 debt, the
system might recommend an upfront payment (often
around 5% to 10%) and the balance over a relatively
short term (for example, 12 months), depending on the
taxpayer’s profile and inputs.®? If the client deviates
materially from what the online service can accept, the
online process may not allow the plan to be finalised and
the matter may need to be progressed through a manual
ATO review (or the taxpayer/agent may be directed to
contact the ATO).*®

A tip for practitioners is to use the portal’s quidance (and
estimator outputs) to frame proposals that are more likely
to be accepted.® That said, honesty about ability to pay

is crucial: one ethical trap is over-committing to a plan
that the client can’t sustain, just to appease the ATO.% If

a taxpayer defaults on a payment plan, the consequences
can be worse —the ATO will be less inclined to grant a
second chance and may immediately escalate to legal
action.®®

Repeated broken arrangements are seen as a sign of
non-compliance or bad faith.”” Therefore, the adviser

should work with the client to propose a realistic payment
schedule.’® It might be better to request a bit longer term at
the outset than to agree to an unrealistically high monthly
payment that the client misses after two cycles.” As the
Code of Professional Conduct obliges, practitioners must
act lawfully in the best interests of the client — here “best
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interest” might mean pushing back on the ATO’s demanded
terms if they jeopardise the client’s business or livelihood."°
While the ATO has the upper hand, it does consider

capacity to pay in plan negotiations and may request
financial information (particularly for larger, higher-risk, or
longer-term arrangements).!”

It is worth noting a specific legal protection: if a company is
under a tax payment arrangement, the ATO cannot initiate
or continue legal proceedings to recover a director penalty
for that debt (as long as the company is complying with
the arrangement).'°2 This is by virtue of s 269-15(3), Sch 1
TAA53.103

In other words, a formal instalment agreement on the
company’s liability effectively pauses any DPN enforcement
aqgainst directors for that amount.'”* However, mere
negotiation discussions don’t count — the arrangement
must be in force.'> And if the arrangement later defaults,
the DPN can be pursued.'®¢ Advisers for company directors
should therefore, if a DPN threat looms, urgently get a
payment arrangement in place for the company before the
21-day DPN period ends.'°” That will at least prevent the
ATO from commencing or continuing proceedings against
the director personally while the payment arrangement
remains in force and is being complied with. The ATO could
still issue the DPN itself; it simply cannot enforce the
corresponding director penalty while the arrangement is
being maintained.'°® Advisers should make this distinction
clear so that the director understands that a payment
arrangement delays enforcement rather than removing the
DPN altogether.!%®

Finally, good professional risk management requires clear
documentation of the payment plan terms and careful
diarising of key dates, including when instalments are

due and when the plan ends."® Practitioners should also
advise clients that, if they anticipate difficulty making a
payment, they should contact their adviser or the ATO
before default to see whether the arrangement can be
varied."" The ATO may, depending on the account history
and circumstances, allow changes to an existing plan
(including by contacting the ATO and, in some cases,

via online services where eligible)."? But if a payment is
missed without engagement, the plan may default and the
ATO can move quickly to stronger recovery action (and

it is often more difficult to secure a further arrangement
after repeated defaults)."

In negotiating plans, practitioners should also be mindful
of vulnerable clients, for example, a client with a gambling
addiction might repeatedly break payment promises.™

In such cases, a deeper intervention (like counselling, or
involving a spouse in finances) may be warranted beyond
pure tax advice. This goes to the role of an ethical adviser
understanding the human factors in compliance." The
new vulnerability framework encourages ATO officers to
show empathy and work with support services."” A tax
professional can facilitate this by informing the ATO if a
client has a known vulnerability (with the client’s informed
consent). For instance, advising the ATO that the client is
experiencing significant mental health issues may support

a more flexible approach, such as additional time to pay,
tailored communication, or referral to an appropriate
hardship or vulnerability support pathway.®

Practical conclusions

The powers examined in this article are best managed
as part of a connected debt-management sequence.
Practitioners should:

» verify the current debt and distinguish between principal,
GIC, SIC and administrative penalties;

¢ identify any immediate credit disclosure, SCG notice or
direction, or payment plan deadlines;

* assess available remission, review and dispute
management options;

e support remission or hardship requests with specific,
contemporaneous evidence;

* model the client’s capacity to meet both existing arrears
and future tax obligations;

« document the terms of any arrangement, including
security, default consequences and review dates; and

* reassess the client’s solvency where the proposed
arrangement does not provide a sustainable pathway
forward.

Each mechanism also calls for a tailored response. Timely
and effective engagement may prevent the disclosure of

a business tax debt to credit reporting bureaus and may
limit reputational and financing consequences. A direction
to pay the SGC requires immediate attention because
non-compliance may result in criminal liability; a Pt 7
SGAA notice requires equally prompt action because
non-compliance gives rise to an administrative penalty.

A payment arrangement can provide a sustainable solution
where the taxpayer can meet each instalment while
remaining current with all future lodgment and payment
obligations. Where security is proposed, the adviser should
assess its proportionality, explain its legal and commercial
consequences, and ensure that the client understands the
assets placed at risk.

The broader practitioner task is to determine whether
administrative relief and negotiated repayment can return
the taxpayer to a sustainable financial position. Where those
measures do not produce a sustainable outcome, the matter
may progress to formal legal enforcement. Part 3 examines
court judgments, bankruptcy notices and creditor’s petitions
for individuals, and statutory demands and winding-up
applications for companies. At that stage, strict statutory
deadlines and early litigation, restructuring or insolvency
advice become critical.

Sylvia Villios, CTA
Associate Professor at the Adelaide Law School
Adelaide University

This article is an edited and abridged version of “Tax debts & insolvency -
practical pathways through a legal-ethics lens” presented at The Tax
Institute’s SA Tax Forum in Adelaide on 5 to 6 March 2026.
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Bluster, bulldust
and bedlam:
reflections on
tax reform

by David Montani, CTA,
Chartered Accountant

In his recently published book, Tax Wars: The
bluster, bulldust and bedlam behind Australia’s tax
reform gridlock, the author explores the political
stories behind Australia’s attempts, failures

and successes to reform our tax system over
the last 40 years. A serious subject addressed

in a light-hearted tone, it covers goods and

services tax, negative gearing, capital gains tax,
superannuation, franking credits, carbon tax, the
taxation of natural resources, intergenerational
inequity, stamp duty, payroll tax, land taxes, an
entire chapter analysing Treasurer Jim Chalmers,
and more. This article features a selection of
excerpts from the book.

Introduction

The first time Tilly gazed up at me, | was mesmerised. He
seemed to be pondering, now that he had the opportunity to
do so, the sources of those two voices he had been hearing
so much. As he lay on my wife’s chest, taking a well-earned
rest after the journey of his life (so far), it was a moment

of peaceful collective contemplation. The experience again

a few years later with Moppet was different — | now had
somewhat of a clue, and | think she sensed that while gazing
up at me as | bathed her about an hour after her own grand
entrance.

All | ever wanted for my children was for them to healthy
and happy. Do the details beyond that matter?

Well, yes, they do ...

Understanding how we got into today’s political gridlock
over tax reform is crucial to devising a viable plan for
getting out of it. The problem is not so much figuring

out what we should change — put a group of experts in
aroom and there’ll be a consensus on the fundamental
kinds of changes we need to make. The real problem is
that Australia’s political parties over several decades have
managed to paint themselves into opposing corners on tax
reform that have no ideological, policy or merit basis.

But the paint is long dried, cracked and faded — and yet,
in their respective corners, they choose to remain. And so,

the solution lies in devising a pathway that will allow the
politicians to step out from those painted-in corners while
saving face ...

And | hope | succeed in finding a solution because | want
Tilly and Moppet to have a better future than the one we are
currently bequeathing them.

Chapter 1 challenge

If asked, | would guess that pretty much every one of you
would consider yourself open-minded, a free-thinker,
and one who respects facts and evidence. Okay then, it
would follow that you’re the kind of person who is open
to changing your mind on becoming aware of credible
new evidence, new facts, and expert views. Put another
way, presumably you would claim that you are not a
closed-minded person — one whose views are fixed,
indoctrinated, and impervious to facts and evidence.

Yeah?

Well, strap yourself in and hang on — it’s going to be a
bumpy ride — because I’'m going to put you to the test
on that.

Chapter 2 reality check

Across all three tiers of government (federal, state and
local), Australia’s total tax-take is about 30% of the
economy, measured by gross domestic product (GDP).!
[Editor’s note: this would be higher since the time of
writing.]

Is that a lot?

Well, perhaps we can answer that question with a question:
“Compared to whom?”

Let’s take Mexico, for example, whose total government
tax-take is about 17% of GDP.2 Okay, we in Australia

get taxed a lot more than that, but spare a thought for
Norwegians, whose government takes an eye-watering
44% of GDP.2 What we discover is that, among the 38
member countries of the Organisation for Economic
Co-operation and Development (OECD), the overall
tax-take in Australia is not at the low end, but also not at
the high end. We’re not even around the middle; coming
in below the average of 34%, ranking number 30 out of
the 38.

And yet, it has always felt like we are in Norway’s (tax)
league, hasn’t it?

... The two largest components of Australia’s total tax-take
are income tax (personal and corporate) and the GST.# By
far, personal income tax comprises the biggest proportion.
In fact, for relying on personal and company income tax,
Australia ranks at number 2 out of the 38 OECD countries,
with income taxes comprising 62% of all taxes collected.®
That is, we are the second-highest taxing country on income
(behind Denmark in the top spot?).

For relying on GST, we rank at number 37.” That is, we are
the second-lowest taxing country on consumption. So,
compared to our OECD peers, Australia’s overall tax-take
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relies much more heavily on income tax, and much less
on GST.

Key point: Australia is a lower-taxing country overall but, of
the total taxes we do collect, we are heavily skewed towards
relying on income tax compared to other types of taxes.
This is money taken directly out of our pay packet. Every
payslip is a constant reminder of the yawning gap between
what we earn from our labour and how much actually ends
up in our pocket.

That is why we feel highly taxed.

Chapter 3’s war

[Then-prime minister] Keating’s unexpected election
victory [in 1993] entrenched Labor into a position that
GST is inherently evil, the complete opposite of what he
passionately argued a mere eight years earlier ...

However, that polarisation was the tip of the iceberg that
had yet to come.

And so, the war begins ...

Chapter 4’s nothing to see

When parliament first sat after the election, the (continued)
Opposition obviously sought to not give oxygen to a
confident and strutting Paul Keating by not asking the
prime minister any questions during, um, Question Time.
So, Keating created his own oxygen, rhetorically asking

the House something like, “What’s a man gotta do to get

a question in here?”, to rapturous laughter from his now
disciple-like colleagues behind him, revelling in their
Messiah’s wit ...

It has been said that the August 1993 Budget was what
turned people against the Keating Government, such was
the sense of betrayal. They had believed Keating when he
said he was saving them from what he had portrayed as the
bogeyman, only to then turn around and reveal himself as
his own version of that nightmare. It was as if everything
Keating had said, had promised, the very person he had
offered to the Australian people, was all a mirage.

Surreal as a Monty Python movie: it turned out he wasn’t
the Messiah; he was in fact a very naughty boy.

Chapter 5 adventures

We must ask ourselves what had evolved since 1991 on this
polarising subject that is the GST. A subject, | might add,
that is not polarising in many other countries anything like
it is here. But in Australia, something had been building;

a dichotomy of opposing beliefs.

On the one side are those who believe that the
Howard/Costello tax reforms [in 2000], as a whole package,
even when watered down, were the right way forward,
backed by academic evidence, expert opinion, and empirical
results demonstrated by many other countries over
decades. On the other side were those who believed that the
GST was inherently evil because, well, Paul Keating said so,
and his successors carried that view forward.

Chapter 6°’s failures

So, what’s the legacy of the [former Treasury secretary Ken]
Henry review? It’s clear that an excellent report delivered
to hands unready to take action will largely go to waste.

The financial media often lament the lost opportunities for
reform.® [Former treasurer Wayne] Swan correctly points
out that it is ridiculous to expect that the government would
implement every recommendation.’ But how many did they
implement that are still in place today?

To my fellow tax professionals, can you name any?

Swan boasts that he implemented “over a third” of the
138 recommendations.”® That equates to over 46. This was
news to me. Swan’s successor as treasurer, Chris Bowen,
puts the count — charitably lowering the bar to “partial”
implementation — at only 24." Bob Breunig from the Tax
and Transfer Policy Institute says that about half were
implemented.”?

They can’t all be right.

| have no idea how many of the recommendations were
implemented. But, with such wildly varying claims as to how
many were, there was only one thing to do. Ask the man
himself.

But Henry didn’t know, either.
But what he told me instead was quite illuminating:™

“You know, probably two or three or four of the
recommendations would’ve been enough to be able to
say, ‘well, that’s a pretty profoundly reformed Australian
tax system’. And there’s probably another 50 that you
could implement and not be able to make that claim.”

Henry is certainly a results-oriented person, which probably
explains his lack of keeping tab:

“l haven’t bothered to count ... and you know why? We
needed not just a root and branch review of the tax
system; we needed a root and branch set of reforms to
the Australian tax system. And that’s what has not been
delivered.

And so, actually, | don’t care about what the numbers say
in terms of how many have been implemented and how
many have not been implemented. What matters to me is
that we’ve not had a structural reform of the Australian
taxation system; we’ve not had a root and branch

reform ... That’s the thing that matters.”

In other words, whatever number of recommendations were
implemented, they didn’t include any of the ones that would
really have made a difference.

And so, the prize goes to Breunig. He is the only one
who includes with his implementation count the rather
salient piece of information that they related to minor,
administrative matters.

So, now having a more complete picture, we can see that
Swan’s implementation count, although accurate, comprised
only minor changes of relatively little significance.

Which is why almost nobody is aware of them.
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Chapter 7 is MAD

All this calamity has culminated over 30-plus years into the
situation we have today. First, Paul Keating’s unexpected
election win in 1993 painted Labor into a corner with his
scare campaign over the GST. They have been stuck there
ever since, having to maintain an anti-GST stance to prevent
losing face, causing the rise of Australia’s tax mix reform
denial movement as the next generation was indoctrinated
into its false beliefs. And second, Scott Morrison painted
the Coalition into their corner over his scare campaigns
over negative gearing and franking credits, leading to his
unexpected election win in 2019 ...

It has got so bad, the “MAD principle” from the Cold War era
(“mutually assured destruction”) reflects the current state
of reforming our tax system ...

Over the years, this approach has become a self-defeating
stalemate. Both sides, unable to propose anything of
significance, have effectively abandoned tax reform —
genuine reform, that is ...

2021 was an interesting year for ideas on tax reform, in that
it seems there were more research papers than usual issued
on the subject. Three in particular are worth noting:

* The Australia Institute’s Principles of a good tax;*
* The Tax Institute’s Case for Change;’® and
e the Grattan Institute’s Gridlock.'®

These three papers on reform are somewhat
complementary, neatly rounding up our situation. The
Australia Institute talks about how to determine what to do,
while The Tax Institute sets out the what and why.

And the Grattan Institute discusses why none of it will
happen ...

All three papers were a frustrating read, but for very
different reasons. The Tax Institute’s and the Grattan
Institute’s papers respectively contain excellent, informative
discussion that drives their subject-matter forward in the
mind of the reader. But they remain unactioned in practice.
That’s why they are frustrating to read.

In contrast, the Australia Institute’s paper reflects what is
wrong with our national discourse on tax reform. And that is
why that one is frustrating to read.

Chapter 8’s state of mind

[WA journalist Dylan] Caporn labelled [economist Saul]
Eslake as Australia’s “GST whinger-in-chief”, reporting

WA Treasurer Rita Saffioti’s retort that “a handful of east
coast commentators like Saul Eslake, who are desperate to
maintain relevance, want to keep prosecuting an issue [the
GST deal] that’s been settled”.”

Eslake responded like a true professional: “Ooh the Empire
Strikes Back!”'® He also restated that his:

“... criticism is not of the current or previous WA State
Governments for wanting to screw as much money out of
Canberra as they possibly can. That’s a KPI for all State
Governments. Rather, it’s of the Federal politicians, from

both sides of the aisle, who put (and continue to put) their
narrow partisan interest ... ahead of the national interest.”

Chapter 9 mixes it up

To those who still oppose tax mix reform, | can only
speculate, but | strongly suspect that many of you support
action on climate change. Why do you support such action?
| expect it’s because of all the evidence and expert opinion
that human activity is catastrophically impacting our
climate. Well then, with everything you now know about our
tax system, you cannot continue to deny the evidence and
dismiss the expert opinion that overwhelmingly supports
our desperate need for tax mix reform and expect to remain
credible.

Chapter 10°’s big rocks

... as The Tax Institute in The Case for Change pointed
out, reasonable minds can disagree. ... So, here are this
particular reasonable mind’s big rocks:

1. GST rate of 20%. (You heard me. There’s no pussyfooting
with my big rocks.)

2. Abolish the GST exemptions for fresh food, education,
health, aged care, water/sewerage, childcare and
religion.

3. Top personal income tax rate (including Medicare levy)
of 33%.

4. Appropriate measures to shield low-income earners, via
the tax and transfer system, from the regressive nature
of the first two items. This would include —just like we’ve
covered before, over and over — increasing pensions,
family assistance payments, and other government
benefits. It would also include adjusting all the other
personal income tax rates and brackets as appropriate,
and in unity with everything else on this list.

5. Single company tax rate of 25%.

6. Quarantine negative gearing losses on established
residential rental properties. Grandfather existing
properties (ie negative gearing losses are quarantined
only for established residential rental properties
acquired from the change date).

7. Reduce the 50% discount on capital gains to 25%. But
no grandfathering here (ie the lower discount applies
to all asset sales from the change date, irrespective of
when the asset was acquired).

8. Redress the overgenerous concessional taxation of
superannuation.

9. States abolish payroll tax.

10. Re-negotiate from scratch the federal-state agreement
for the carve-up of the GST.

11. Dramatically increase penalties for tax cheats, and
funding for enforcement.

Presently, both sides of politics would of course look at the
above list from their respective corners into which they
painted themselves all those years ago.
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So, let’s not muck around.

| imagine that Labor politicians would be having heart
palpitations before getting even halfway down that list. And
Coalition politicians would start out hollering and hooting,
punching the air with glee — until freezing mid-punch at
item 6, their hollering and hooting withering to a strained
croak.

... there is a growing view that exempting 50% [of capital
gains] goes too far. Paring it back to 25% — in conjunction
with everything else on my big rocks list — is arguably fair.

Think of it this way. Imagine you’re on the top personal
income tax rate of 47%, and you make a $100 capital gain
on an asset you’ve held for over a year. How much tax
would you currently pay? The answer is $23.50 ($100, less
50% discount leaves $50, times 47% equals $23.50). Now,
imagine the top personal tax rate were 33%, and you made
that same $100 capital gain, of which only 25% is exempt.
Now how much tax would you pay? It’s now slightly higher,
at $24.75 ($100, less 25% discount leaves $75, times 33%
equals $24.75).

The above example illustrates why, in my view, it is
appropriate that existing assets are not grandfathered

from the discount reduction. Sure, when you decided to
invest in the asset, the 50% discount was in place — but so
were higher income tax rates. As you’re assessed for tax
only when you sell the asset, you’ll be paying tax at the
future (reduced) income tax rates. In other words, despite
acquiring the asset before the change, the reduced discount
on your future capital gain is matched with lower income
tax rates.

You can make things work out nicely like that when you
craft a series of changes as a coherent package.

Anyway, here’s my point. If you were that person, and the
CGT exemption were halved, as part of a package like my big
rocks list, really, would you complain?

Chapter 11 talks about Jim

| think a pivotal event, one that pulled together much of
Chalmers’ thinking on tax mix reform, was his Budget
reply address as shadow treasurer at the National Press
Club in Canberra in May 2021." [Chalmers was asked
whether], as Treasurer, he would have a “proper tax
review” that “includes the GST” and [it was noted] that
“time and time again, economists and tax experts ... are
demanding this”.

This was Chalmers’ first real opportunity, after the delayed
2020 Budget during which the Opposition had little choice
but to sit on the sidelines while the government was dealing
with the pandemic, to demonstrate that he had in fact been
using his time in Opposition wisely, and that he had his own
highly developed vision. Chalmers made several noteworthy
comments in response that revealed much more than
casually met the ear.

The first was that, in re-affirming his opposition to tax mix
reform, he said that “[n]Jobody’s beating down my door
for an increase in the GST”. Okay, but the reason for this

lack of door-beating, in my view, is that GST is merely one
ingredient — albeit a big one —among many that make up
our tax system which funds the public good. The experts
talk about reforming our tax system through holistically
and coherently addressing all the ingredients in the system.
That’s perhaps why there are no experts calling for an
“increase-in-the-GST-and-do-nothing-else” in the first
place.

Chalmers then commented that premiers from time to time
are keen on a GST increase, and then joked about trying not
to make eye contact with ACT Chief Minister Andrew Barr in
the audience.

But this is no joke.

He again repeated his stance that low-income earners
would be hit by the regressive nature of the GST, and then
wrapped up his response by saying that he did in fact want
to have a “proper look at the tax system across the board”.
Unfortunately, we had little reason to take this statement
seriously, and here’s why: the GST is the linchpin tax on
which genuine, holistic reform of the whole tax system
depends. Therefore, Chalmers ruling out changes to the GST
makes both “a proper look” at the tax system and doing so
“across the board” impossible ...

Julie Abdalla from The Tax Institute again tells it straight:?°

“Piecemeal changes are not long-term solutions. They
add to the complexity of the tax and superannuation
systems, and increase compliance costs for taxpayers.
They are a knee-jerk reaction to systemic problems.”

... There was one other comment that Chalmers made
during that pivotal Budget reply address in May 2021 when
he was shadow treasurer that | have left until now. He
defended his stance on the GST as stemming from, not a
political judgment, but an economic one.

There are two very important points to make here. First,
that economists and tax experts over many decades, both
in Australia and around the world, would likely counter that
there is in fact no credible economic argument in support of
resisting tax mix reform.

Second, and more importantly, is that after more than three

decades of Australia’s Tax Wars, the MAD-style stalemate of

today across the political divide has arisen precisely because
of political judgments.

Political judgements got us into this mess — and political
judgements are the only thing that will get us out of it. Thus,
we have arrived where | promised we would: understanding
not what could end the war, but who.

Chapter 12’s plan to end the Tax Wars

As a Star Wars fan of yore, | originally titled this chapter
“A new hope”, but | then realised that that wasn’t apt.
Galactic rebellions might be built on hope, but tax reform
is not ...

Everybody telling Chalmers — or anyone else — to undertake
genuine tax reform is a bit like telling someone in a
straitjacket that they need to be more expressive with their
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hands. Ending the gridlock on reforming our tax system will
not happen by telling politicians what to do.

... the solution is to be found in understanding why they
refuse to reform.

And that is what this book has set out. A slow-burning
gridlock, built on decades of Labor and the Coalition
accumulating respective arsenals of scare campaigns,
painting themselves into their respective corners from
which they cannot step out without losing face ...

However, there is no point in continuing to berate politicians
over the lack of reform — which becomes apparent when you
understand that they’re stuck in their painted-in corners. So,
here’s my alternative suggestion.

We need to help them.

We need to help the politicians — on both sides — step out
from their respective painted-in corners. On the lack of tax
reform, all the berating of politicians, the chastising, the
ridiculing — it’s unhelpful.

| say to, well, everyone — tax professionals, economists,
journalists, academics and so on — if what | lay out in
this chapter actually comes to be, resist the temptation
to make a meal of perceived backflips, compromises or
armistices.

... in my view, there is only one person who in the medium
term could end the Tax Wars and start us on the pathway to
genuine reform for the betterment of all Australians, present
and future.

And that person is ... [Editor’s note: no spoilers!]

The intergenerational theme has had a heavy presence

throughout this book. It’s not about us. It’s about them.

And that is all about leadership. Ken Henry’s wise words
once again:?

“Surely, the highest responsibility of the leader of any
generation is that [they] assure themselves that future
generations are going to be even better off than this one.
And this present generation of Australian leaders has no
reasonable expectation — no reasonable expectation —
that future generations will be better off ... And
Australia’s leaders should see that as failure.”

If the most noteworthy achievement from your time in a
national leadership position was that you simply occupied
that position, what is the point? The highest responsibility
is to actually achieve something such that, in the years
afterward, you can reflect on the lives your children and
their families are living with a swelling pride.

... those who tread their predecessors’ worn pathways will
fade to obscurity, whereas glory awaits those who break
new ground.

David Montani, CTA

Chartered Accountant

Author of Tax Wars: The bluster, bulldust and bedlam behind
Australia’s tax reform gridlock. Click here to order your copy.
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A MATTER OF TRUSTS

A Matter of Trusts

by Sarah Wedd-Elliott, Sladen Legal

UPEs and CGT in a
deceased estate

Unpaid present entitlements in deceased estates
raise complex CGT questions for legal personal
representatives and beneficiaries during the
administration of an estate.

This article continues the analysis commenced in “UPEs
and CGT: it’s not all about Bendel”' and considers the CGT
consequences of unpaid present entitlements (UPEs) in the
context of a deceased estate. It examines circumstances
in which a UPE owed to a deceased beneficiary is dealt
with under the terms of a will, during the administration of
an estate in the absence of clear testamentary direction,
or pursuant to a court order or deed of arrangement. The
analysis is necessarily inferential and the conclusions
reached represent practitioner commentary rather than
statements of law.

Since the original article, the High Court has decided FCT v
Bendel (Bendel).? That decision concerned whether a UPE
was a loan for the purposes of Div 7A of the Income Tax
Assessment Act 1936 (Cth) (ITAA36) and did not determine
its CGT treatment.

The ATO’s decision impact statement on Bendel, published
on 26 June 2026, accepts that a private company
beneficiary’s inaction in relation to an entitlement will not,
without more, amount to a Div 7A loan, while emphasising
that characterisation remains fact-specific and depends
on the trust deed, resolutions, accounts and subsequent
dealings. The decision impact statement also states

that TD 2022/11 will be withdrawn and related guidance
reviewed.

There remains no direct ATO public guidance addressing the
CGT consequences of a UPE in a deceased estate context.
The scenarios and outcomes below therefore proceed by
analogy to the private binding rulings and the FCT v Dulux
Holdings Pty Ltd & Orica Ltd?® (Dulux) reasoning considered
in the original article.

Introduction

As outlined in the first article in this series, a UPE may
constitute a CGT asset of the beneficiary within the meaning
of s 108-5 of the Income Tax Assessment Act 1997 (Cth)
(ITAA97) where the trust deed and relevant resolution
create a fixed or otherwise enforceable legal or equitable
right to payment, or to a specifically identified fund. That

analysis should not be conflated with a mere discretionary
expectancy: an object of a discretionary trust does not
obtain a proprietary right merely by being within the class
of objects, and the relevant right must be identified on the
facts.* The first article considered the CGT consequences
of creating, paying out, assigning and releasing or

waiving a UPE in the context of inter vivos dealings, being
transactions between living parties.

UPEs are also frequently encountered in the administration
of a deceased estate, particularly where the deceased was
a beneficiary of a family discretionary trust. Where the
deceased owned a fixed or an enforceable UPE immediately
before death, the right may form part of the deceased’s
estate and must be dealt with during administration. The
way in which that right is dealt with, and the party that
bears any resulting CGT consequences, depend on the
interaction between the Div 128 ITAA97 rules for deceased
estates and the CGT event analysis set out in the original
article.

This article examines three scenarios in which a UPE owed
to the deceased beneficiary and owned by the deceased
immediately before death is dealt with as part of a deceased
estate:

1. where the UPE is transferred under the express terms of
the deceased’s will;

2. where the UPE is transferred or forgiven as part of the
estate administration process, in the absence of clear
testamentary provisions; and

3. where the UPE is transferred pursuant to a court
order (such as a family provision order) or a deed of
arrangement.

Division 128 framework and UPEs as
CGT assets

Division 128 provides the primary CGT rules applicable on
the death of a taxpayer. The key operative provisions are
ss 128-10,128-15 and 128-20 ITAA97.

Section 128-10 provides that a capital gain or capital loss
from a CGT event that results for a CGT asset the deceased
owned just before dying is disregarded, and s 128-15 then
applies where the asset passes to the deceased’s legal
personal representative (LPR) or to a beneficiary of the
deceased’s estate. This is the principal roll-over available on
death. CGT is deferred until a subsequent disposal by the
LPR or beneficiary.

Section 128-15 then provides special cost base rules for
the LPR or beneficiary who acquires the asset. In broad
terms, where the deceased acquired the asset on or after
20 September 1985, the first element of the cost base
(and reduced cost base) is determined under the table in
s 128-15(4), generally by reference to the deceased’s cost
base or reduced cost base at the date of death. Where the
asset was acquired by the deceased before 20 September
1985, the first element of the cost base is generally the
market value of the asset at the date of death under item 4
of the table in s 128-15(4).
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The threshold question for present purposes is whether
the relevant UPE is a CGT asset owned by the deceased
immediately before death and “passes” to a beneficiary
for the purposes of Div 128, such that the beneficiary
can access the roll-over. Section 128-20(1) sets out the
circumstances in which an asset is taken to pass to a
beneficiary.

UPE cost base in the hands of the

LPR or beneficiary

Before examining the three scenarios outlined above, it is
necessary to consider the cost base of the UPE as it passes
to the LPR or beneficiary under Div 128.

The cost base analysis for a UPE is less certain than the
Div 128 mechanics. The ATO’s private ruling position, as
described in the original article, is that a beneficiary does
not give anything to acquire a UPE and that CGT event D1
occurs when the UPE is created.> On that view, the first
element of the cost base under s 110-25(2) ITAA97 is nil.
That is an ATO position derived from private rulings, not
a public ruling or judicial determination, and it should

not be treated as a necessary consequence of present
entitlement under s 97 ITAA36. Present entitlement
determines income tax attribution; it does not, without
more, determine whether a CGT asset exists or what

its cost base is. Those questions turn on the legal and
equitable rights created by the trust deed, the resolution
and the surrounding facts.®

If that characterisation is correct, the market value
substitution rule in s 112-20(1)(a) ITAA97 would not apply
because CGT event D1 is taken to happen in relation to the
acquisition of the asset. The resulting cost base at the date
of death would therefore be nil or limited to any incidental
costs of acquisition. That conclusion depends on the UPE
being a CGT asset acquired in the manner assumed by the
ATO’s rulings and on the relevant facts supporting that
characterisation.

It follows that, if that ATO analysis applies, the cost base
that passes to the LPR under s 128-15 will be nil or very

low. Any subsequent CGT event in relation to the UPE could
therefore produce a substantial capital gain. The amount

of any gain will nevertheless depend on the actual capital
proceeds, the value of the right at the time of the event, and
the operation of s 118-20 ITAA97, rather than automatically
equalling the face amount of the UPE.

Scenario 1: UPE passes to a
beneficiary under the terms of
the will

Factual context

In this scenario, the deceased’s will contains an express
provision directing the UPE, or the relevant right to
payment, to a nominated beneficiary. The analysis assumes
that the right was a CGT asset owned by the deceased
immediately before death.

CGT event analysis

Where the LPR, acting under the authority of the will,
transfers the UPE to the beneficiary, the beneficiary is taken
to have acquired it on the date of the deceased’s death.”
Any capital gain or loss made by the LPR on that transfer

is disregarded if the UPE was a deceased-owned CGT asset
that passed under s 128-20(1)(a).® Section 128-20(1)(a)
covers an asset that becomes owned by the beneficiary
under the deceased’s will, or that will as varied by a

court order. The cost base of the UPE in the hands of the
beneficiary is determined in accordance with s 128-15(4).

If the beneficiary subsequently disposes of the UPE, or
releases or forgives it, CGT event A1 or CGT event C2

may occur and any resulting capital gain will generally be
assessable to the beneficiary. Whether a CGT event occurs,
and the amount of any gain, depend on the legal character
of the right and the applicable capital proceeds rules.

Cost base and capital gain on subsequent
disposal or release

As discussed above, the cost base of the UPE in the hands
of the beneficiary may be nil or very low on the ATO’s
private ruling analysis, but that conclusion is not settled and
depends on the legal characterisation of the right.

If the release or assignment is for no consideration, the
market value substitution rule in s 116-30(1) ITAA97 may
apply to determine the capital proceeds. The capital
proceeds may then be the market value of the UPE at the
time of the CGT event, which may approximate its face
amount but should not be assumed to do so. Market value
may be affected by collectability, liquidity, the solvency of
the trustee, dispute risk, subordination, and any equitable
or contractual limits on enforcement.® The capital gain, if
any, is therefore market value (or other capital proceeds)
less the applicable cost base, not necessarily the face value
less nil.

Scenario 2: UPE dealt with during
estate administration without clear
testamentary direction

Factual context

In this scenario, the deceased’s will does not specifically
address the UPE. The UPE may therefore form part of the
residue of the estate. For the purposes of the analysis
below, it is assumed that the UPE was a CGT asset owned by
the deceased immediately before death and formed part of
the deceased’s estate. The LPR must determine how to deal
with the UPE as part of the administration of the estate.
Options available to the LPR generally include:

» collecting the UPE (that is, requiring the trustee of the
family trust to pay it out);

» transferring or appropriating the UPE to a beneficiary of
the estate (as an asset of the estate); or

* releasing or forgiving the UPE.
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CGT event analysis
Collecting the UPE

On a cautious, low-risk view, collecting a deceased-owned
UPE should not trigger a separate CGT liability where
payment merely completes the original trust distribution.
That conclusion is based on the ATO’s private ruling
approach in PBR 1012648073225 and the analogy drawn
from Dulux, not on direct ATO authority concerning a UPE
in a deceased estate. CGT event C2 may technically occur
when the UPE is satisfied by payment, but the ATO’s “look
through” approach treats the payment as completing the
original distribution rather than as a new disposal. This
article is confined to circumstances in which the deceased
owned the UPE immediately before death and it passed
within Div 128. The cash received then forms part of the
estate and its distribution to beneficiaries would ordinarily
not give rise to a further CGT event.

Transferring or appropriating the UPE to a
beneficiary of the estate

Where the UPE was a CGT asset owned by the deceased
immediately before death, the LPR may be able to transfer
or appropriate it to a beneficiary as part of the distribution
of estate assets. A transfer under the will may fall within

s 128-20(1)(a). Section 128-20(1)(c) may also apply where
the UPE is appropriated to the beneficiary by the LPR in
satisfaction of a pecuniary legacy or some other interest or
share in the estate.

If the relevant provision applies, any capital gain or loss
made by the LPR on the transfer is disregarded under

s 128-15(3), and the cost base of the UPE in the hands of the
beneficiary is determined in accordance with s 128-15(4).

If the provision does not apply (for example, because

the transfer is not properly characterised as a passing or
appropriation within Div 128), CGT event A1 may occur on
the transfer. In that event, the cost base may be nil or very
low on the ATO’s private ruling analysis, but the capital
proceeds must be determined by reference to the market
value of the right and its particular risks and limitations, not
automatically its face value. Any resulting capital gain would
be assessable to the LPR in their capacity as trustee of the
deceased estate.

Where the UPE is held through a testamentary trust,

PS LA 2003/12 reflects the ATO’s administrative practice

of treating the trustee of the testamentary trust in the
same way as an LPR for Div 128 purposes. Broadly, the ATO
does not recognise a taxing point for assets owned by the
deceased as they pass through the testamentary trust to
beneficiaries named in the will, subject to an earlier disposal
by the LPR or testamentary trustee to a third party or the
operation of CGT event K3. The beneficiary’s cost base and
reduced cost base are determined as if the asset had passed
from the LPR under s 128-15.

If neither s 128-20 nor the PS LA 2003/12 practice

applies (for example, because the transfer is not properly
characterised as a passing or appropriation within Div 128),
CGT event A1 may occur on the transfer. As in scenario 1, the
cost base may be nil or very low on the ATO’s private ruling

analysis, but the capital proceeds will depend on the market
value of the right and its collectability and legal limitations.
The capital gain, if any, would be assessable to the LPR in
their capacity as trustee of the deceased estate.

Section 118-20 anti-overlap provisions

As discussed in the original article, s 118-20 operates to
reduce a capital gain from a CGT event to the extent that
an amount is included in assessable income (or is exempt
income) because of the CGT event.

In the deceased estate context, a separate question is
whether the amount referable to the original present
entitlement was already included in the assessable income
of the deceased beneficiary (under s 97 ITAA36 in the year
the present entitlement arose) and, if so, whether s 118-20
operates to reduce a later capital gain in the hands of the
LPR. This question presents two difficulties:

First, it was the deceased who was assessed on the share
of net income referable to the present entitlement, not the
LPR. Section 118-20 requires that an amount be included
in assessable income “because of” the CGT event. The
CGT event (C2 or Al) happens in the hands of the LPR, not
the deceased. There is a disconnect between the taxpayer
assessed on the income (the deceased) and the taxpayer
assessed on the capital gain (the LPR/estate).

Second, as noted in the original article, even outside the
estate context, it is debatable whether the UPE itself (as
opposed to the underlying share of net income) has been
“included in assessable income™."

There is no ATO guidance on this point in the deceased
estate context. On present materials, a cautious view is that
s 118-20 is unlikely to apply to reduce a capital gain in the
hands of the LPR because the income inclusion occurred in
the hands of a different taxpayer, that is, the deceased.

Releasing or forgiving the UPE

If the LPR releases or forgives the UPE (for example,
because the trustee of the family trust is unable to pay,

or because the LPR considers it in the best interests of

the beneficiaries to maintain the trust’s liquidity), CGT
event C2 may occur. PS LA 2003/12 should not be relied
on to disregard that event merely because the UPE is dealt
with through a testamentary trust: the practice concerns

an asset owned by the deceased passing to beneficiaries
named in the will, not a release or forgiveness that does not
involve that passing.

Consistent with the ATO’s reasoning in PBR 1012571177732,"2
and by analogy only, the release or waiver is not incidental
to, or facilitating, a distribution of income from trustee to
beneficiary. Rather, it is a deliberate act by the LPR that
may cause the intangible CGT asset (the UPE) to end. The
“look through” reasoning from Dulux should not be assumed
to apply because the release is not merely the final step

in an income distribution process; it is a new transaction
initiated by the estate. This conclusion is tentative and
based on private ruling reasoning, not direct deceased
estate authority.
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Where the LPR releases or forgives the UPE and the
transaction is not covered by s 128-20 or PS LA 2003/12,
any capital gain would be assessable to the LPR in their
capacity as trustee of the deceased estate. The cost base
may be nil or very low under the ATO’s private ruling
analysis. If no consideration is received, s 116-30(1) may
substitute market value for capital proceeds; that value may
be materially below face value because of collectability,
liquidity, solvency, dispute risk, subordination, or equitable
or contractual limits on enforcement. Section 118-20 is
unlikely to reduce the gain on the cautious view discussed
above.

Practical significance: the LPR’s decision

The CGT analysis illustrates the importance of the LPR’s
choice of how to deal with the UPE. In many cases,

the lower-risk course will be to collect a deceased-

owned UPE or to transfer or validly appropriate it within

s 128-20. Where the UPE passes through a testamentary
trust to beneficiaries named in the will, the practice in

PS LA 2003/12 may also assist, subject to its limits.
Collection is not supported by a direct deceased estate
UPE ruling; it rests on the ATO/Dulux analogy and the facts
of the particular arrangement. Practitioners advising LPRs
should consider collection first, unless there are compelling
commercial reasons for a release or assignment, and should
document the relevant characterisation, authority and
valuation.

Where collection is not feasible (for example, because the
trust does not hold sufficient liquid assets to satisfy the
UPE), the LPR must consider the consequences of the
alternatives. Releasing the UPE to facilitate the trust’s
ongoing operations may serve the beneficiaries’ broader
interests but may generate an immediate CGT liability

if CGT event C2 occurs. An assignment may similarly
trigger CGT event Al outside Div 128, with the amount

of any gain depending on the market value and legal
enforceability of the right.

Scenario 3: UPE dealt with pursuant
to a court order or deed of
arrangement

Factual context

In this scenario, the treatment of the UPE is determined by:
» acourt order, such as a family provision order; or

* adeed of arrangement by which the beneficiaries agree
to vary the distribution of the estate.

These scenarios are commonly encountered in contested
estates where a UPE comprises a significant asset of the
estate.

CGT event analysis: court orders

Where a court order requires the LPR to transfer a
deceased-owned UPE as part of a family provision order,
and the order operates as a variation of the will, the transfer
should be analysed under s 128-20(1)(a). The capital gain

or loss made by the LPR on the transfer should therefore
be disregarded if the UPE was a CGT asset owned by the
deceased immediately before death and the beneficiary
becomes its owner under the will as varied by the court
order.

CGT event analysis: deeds of arrangement

A deed of arrangement is a private agreement between
beneficiaries (and the LPR) that varies the distribution of
estate assets. It is distinct from a court order and from a
right created by a testamentary trust deed. It is common for
beneficiaries of a deceased estate to enter into a deed of
arrangement to settle a claim against the estate and avoid
the need for a court order.

Where a deed of arrangement provides that a UPE is to be
transferred to a particular beneficiary, whether the transfer
will be covered by s 128-20(1)(d) depends on two statutory
conditions:

1. whether the beneficiary entered into the deed of
arrangement to settle a claim to participate in the
distribution of the estate; and

2. whether any consideration given by the beneficiary for
the UPE consisted only of the variation or waiver of a
claim to one or more other CGT assets that formed part
of the estate.

First condition: deed of arrangement entered into
to settle a claim

If a UPE is transferred under a deed of arrangement,

s 128-20(1)(d) will only apply where the deed of
arrangement is entered into to settle a claim made against
the estate.

The ATO’s view, reflected in paras 37 and 210 of TR 2006/14,
is that a claim made against the estate does not require
formal legal proceedings to have commenced and may

be established by a beneficiary or potential beneficiary
communicating to the LPR their dissatisfaction with the will.

For s 128-20(1)(d) to apply, the deed of arrangement must
generally be entered into before administration of the estate
is completed, unless the beneficiary can demonstrate that

a court would have entertained an application for a family
provision claim or an extension of time at the time the deed
was entered into. TR 2006/14 discusses these requirements
at paras 36 and 209 to 223.

Second condition: consideration limited to the
variation or waiver of a claim to other estate
assets

The second condition in assessing whether transfer of the
UPE pursuant to a deed of arrangement will be covered
by s 128-20(1)(d) is whether any consideration is given

by the beneficiary for the UPE, and if so, whether that
consideration consisted only of the beneficiary varying or
waiving their rights to other CGT assets in the estate.

If a beneficiary gives consideration for the UPE sourced
from non-estate assets, such as assets from a related family
trust, the consideration is not limited to the variation or
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waiver of a claim to other estate assets and the second
condition may fail.

If the s 128-20(1)(d) requirements are satisfied

If both conditions in s 128-20(1)(d) are met, the capital
gain or loss on the transfer of the UPE under the deed
of arrangement will be disregarded, and the cost base of
the UPE in the hands of the beneficiary is determined in
accordance with s 128-15.

If one or both conditions are not satisfied, the transfer of
the UPE may be a disposal to which CGT event Al applies,
with the cost base and capital proceeds determined by
reference to the facts discussed above.

Conclusion

The analysis in this article distinguishes between statutory
propositions, ATO administrative positions and unresolved
guestions. The principal points are as follows:

1. settled statutory points: a CGT asset owned by the
deceased immediately before death can pass to the LPR
without a CGT event, and the cost base consequences are
governed by s 128-15, including s 128-15(4) for post-CGT
assets. Section 128-20(1)(a), (c) and (d) identify the relevant
pathways involving a will, an appropriation and a deed of
arrangement. A UPE qualifies only if the underlying right is
a fixed or enforceable legal or equitable right, rather than a
mere discretionary expectancy;

2. ATO positions and administrative practice: the ATO’s
private ruling analysis treats a UPE as arising through

CGT event D1, with a nil cost base. It treats collection as
potentially outside CGT event C2 on a Dulux “look through”
approach, and assignment or release as potentially giving
rise to CGT event Al or CGT event C2 with market value
proceeds. PS LA 2003/12 may assist for deceased-owned
assets passing through testamentary trusts, subject to its
limits. These positions are not direct, general authority on
deceased estate UPEs;

3. current developments: Bendel is a Div 7A decision,

not a CGT decision. Its reasoning and the ATO’s decision
impact statement of 26 June 2026 reinforce that the
legal character of each UPE turns on its deed, resolutions,
accounts and subsequent dealings. The decision impact
statement does not resolve the CGT event, cost base or

s 118-20 issues;

4. unresolved points: it remains uncertain whether a
particular UPE is a CGT asset, whether s 118-20 applies
where the original income was assessed to the deceased, and
what the correct cost base and market value of the UPE are.
A qualifying court order or deed of arrangement may avoid a
taxing point, but only if the statutory conditions are met;

5. practical consequence: collecting a deceased-owned
UPE is often the lower-risk course, but that conclusion is
based on analogy rather than a directly stated ATO rule.
Any transfer, appropriation, release or assignment should
be supported by the will, court order, deed of arrangement,
trust deed, resolutions, accounts and evidence of value and
collectability; and

6. for LPRs and advisers: the analysis remains fact-specific.
This article does not assert that every UPE has a nil cost
base, that every UPE is worth face value or that collection,
release or assignment produces a uniform CGT outcome.

Although PS LA 2003/12 addresses the treatment of
deceased-owned assets passing through testamentary
trusts, there is no direct ATO public ruling, taxation
determination or published private binding ruling that deals
comprehensively with the CGT consequences of dealing with
a UPE in a deceased estate context. The analysis therefore
remains tentative and should be revisited as the ATO’s
post-Bendel guidance develops.

Sarah Wedd-Elliott
Associate
Sladen Legal
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Superannuation

by Daniel Butler, CTA, Bryce Figot, CTA,
and Tim Ly, DBA Lawyers

How a tax case
affects your SMISF

This month’s column discusses the Merchant
case, which provides valuable guidance for SMSF
trustees and advisers.

Overview

In April 2025, the Full Court of the Federal Court of
Australia handed down its decision in Merchant v FCT. This
decision was appealed to the High Court, whose decision is
still to be finalised.

This article is therefore prepared on the basis of the Full
Court decision and briefly summarises the key issues being
considered by the High Court.

The Merchant tax decision is not directly about SMSFs.
However, certain earlier Administrative Appeals Tribunal
(AAT) decisions contain valuable lessons for SMSF trustees.
We briefly cover the tax issues and focus on the key
takeaways for SMSF trustees and their advisers.

Facts

In the 2015 financial year, the Gordon Merchant
Superannuation Fund (GMSF) purchased listed shares in
Billabong International Ltd (Billabong shares) from the
Merchant Family Trust (MFT). The trustee of the MFT was a
related party of the SMSF. The Billabong shares were sold at
market value, which was $5.8 million.

The purchase crystallised a $56.5 million capital loss for the
MFT. Mr Merchant, who was the founder of the Billabong
surf brand business, would later submit that an objective
advantage in the sale was liberating the $5.8 million from
the “shackles of the superannuation environment”.

In the same financial year (FY2015), the MFT sold shares in
Plantic Technologies Ltd (Plantic) to an unrelated Japanese
purchaser. This sale realised a significant capital gain for
the MFT of $85 million. The MFT had intended to offset the
$56.5 million capital loss against the $85 million capital
gain, leaving a net capital gain of $28.5 million.

The Commissioner contended that the predominant purpose
of the GMSF’s acquisition was to crystalise the capital loss.
The Commissioner contended that this, in turn, caused

the reasonable conclusion to be drawn that the dominant
purpose of the parties to the Billabong share sale was to
obtain a tax benefit by the capital loss being applied against

the capital gain from the sale of the MFT’s shares in Plantic.
The Commissioner considered that the Billabong share sale
was analogous to a “wash sale”, given that the Billabong
shares would remain in the Merchant Group of which

Mr Merchant was the ultimate owner. The Commissioner
applied Pt IVA of the Income Tax Assessment Act 1936 (Cth)
(ITAA36) (the general tax anti-avoidance provision) to the
arrangement.

Also, the Commissioner disqualified Mr Merchant from being
eligible to be the trustee (or the director of a trustee) of a
reqgulated superannuation fund.?

The Commissioner’s reasons for the disqualification
included that Mr Merchant had contravened the operating
standards in s 34, the sole purpose test in s 62, and the
prohibition of the provision of financial assistance to
members/relatives in s 65 of the Superannuation Industry
(Supervision) Act 1993 (Cth) (SISA).

Mr Merchant applied to the AAT to review the
disqualification. Despite finding that there were
contraventions of the SISA, the AAT nevertheless set aside
Mr Merchant’s disqualification for the reasons set out at the
end of this article.

However, there were still the taxation questions, such as
Pt IVA.

Full Court’s finding

The Full Court held (2:1) that the dominant purpose was
one of obtaining the tax benefit. More accurately, the Full
Court held that Mr Merchant and the MFT had not made
out its appeal grounds that an earlier Federal Court judge
had erred in holding that the dominant purpose was one of
obtaining a tax benefit.

High Court decision still pending

The High Court is currently determining two interconnected
streams of cross-appeals. The taxpayer (Merchant v FCT,
case no. S158/2025) is appealing the Full Court majority’s
finding (McElwaine and Hespe JJ; Logan J dissenting) that
Pt IVA applied to a share “wash sale”.

The High Court is testing whether the objective purpose
analysis under s 177D ITAA36 captures a market-value
asset transfer between a discretionary trust and a related
SMSF where effective economic control of the asset does
not change, or whether timing a realisation to offset a
prospective capital gain remains a permissible ordinary
incident of commercial planning.

The Commissioner (FCT v Merchant, case no. S157/2025)

is cross-appealing the Full Court’s partial clawback of the
primary judge’s dividend stripping findings. The Full Court
majority held that there was no dividend strip for the GSM
Pty Ltd (GSM) debt forgiveness scheme, although it upheld
it for the Tironui Pty Ltd scheme. Interestingly, the majority
of the Full Court held that the GSM debt forgiveness did not
amount to a dividend strip as it resulted in more tax payable
to GSM than would have arisen if Mr Merchant had received
fully franked dividends.
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Implications for SMSFs

Remember that, from the GMSF’s viewpoint, all that the
fund did was acquire listed securities at market value, albeit
from a related party.

Note that s 66 SISA broadly prohibits the acquisition of an
asset from a related party. However, the main exceptions
include:

* listed securities acquired at market value; and
e business real property.

Thus, many advisers might say that it is fine for an SMSF to
acquire listed securities at market value. However, clearly
it is not always that straightforward: while Mr Merchant
was ultimately not disqualified, various contraventions
nevertheless occurred.

Therefore, advisers should be aware that transactions that
appear “ordinary” may still attract ATO scrutiny, particularly
where additional facts might exist. Again, in this instance,
the GMSF was acquiring listed securities from a related
party at market value.

Advisers should remember to obtain a proper understanding
of the overall proposal and, where necessary, they should
“dig deep” and consider whether there are any additional or
unusual facts that need investigating.

While Mr Merchant could ultimately retain his SMSF, the
MFT or its beneficiaries are likely to be subject to significant
extra tax as a result of Pt IVA.

The disqualification case in the AAT
The following should also be noted:

* the ATO initially disqualified Mr Merchant as a director of
an SMSF trustee under s 126A SISA on 21 July 2020 (see
Merchant and FCT3);

e Mr Merchant sought a stay on the initial disqualification
matter pending the outcome of his tax dispute with the
ATO; this submission was rejected. Broadly, Mr Merchant
argued that his defence in respect of the tax dispute
would shed relevant light and material on his standing to
be a fit and proper person as an SMSF trustee director;
and

¢ Mr Merchant did not have his disqualified status removed
until May 2024 (see Merchant and FCT#). Mr Merchant’s
position as an SMSF trustee director and member was
therefore uncertain for years.

The following are key points from the May 2024 tribunal
decision, extracted from Merchant and FCT.*

The fund’s investment strategy

The tribunal found that the GMSF did not give effect to the
fund’s investment strategy and breached s 34(1) SISA for a
number of reasons, including:

* Mr Merchant wanted to keep control of the Billabong
shares in his family group, rather than having a genuine
purpose of investing for the fund;

e Mr Merchant did not turn his mind to the matters in
reg 4.09(2)(a) to (e) of the Superannuation Industry
(Supervision) Regulations 1994 (Cth) (including risk,
cash flow, diversification etc). Rather, he undertook the
purchase of Billabong shares in the fund for tax purposes
for his related entities; and

¢ the fund had 74.4% of its assets in Billabong shares
when the investment strategy had a maximum range of
40% and lacked diversification. This certainly points to
continually reviewing SMSF investment strategies and
revising them when things change.

Refer to paras 125 to 133 of the May 2024 tribunal decision
for further details.

Sole purpose test

The tribunal referred to the following extract from the
principal judgment in Aussiegolfa Pty Ltd v FCT (Aussiegolfa)®
by Moshinsky J:

“176. Although the cases discussed above concerned
other provisions, they usefully discuss the concept

of ‘purpose’ in a similar statutory context. (As noted
by Gleeson CJ in News Limited v South Sydney District
Rugby League Football Club Limited ...,!1°! the appropriate
description or characterisation of the end sought

to be accomplished (purpose), as distinct from the
reason for seeking that end (motive), may depend
upon the legislative or other context in which the task
is undertaken.) Consistently with the approach taken
in the above cases, the word ‘purpose’ in s 62 of the
SIS Act is concerned with the way in which the fund is
being maintained; the term does not look primarily to
the subjective factors actuating the trustee. Further,
the statutory context in which s 62 appears does

not suggest that a fund will not be treated as being
maintained solely for the core purposes, or the core
purposes and the ancillary purposes, simply because
the trustee enters into a transaction with a related
party.”

The tribunal decided:”

“150. The predominant reason Mr Merchant, as director
of GSMS, agreed to entering into the Billabong Share
Sale transaction was to crystallise a capital loss in the
MFT which was expected to make significant capital gains
from selling the Plantic shares. | accept that a substantial
purpose (but not the predominant purpose) of GSMS was
to keep ultimate beneficial or economic ownership of the
Billabong Shares within the Merchant Group. Neither of
these purposes was a core purpose within the meaning
of s 62(1).

151. It follows that GSMS did not ‘ensure that the
fund [was] maintained solely’ for one of the purposes in
s 62(1).”

Financial assistance

Section 65 SISA addresses the conferral of impermissible
financial assistance on members and their relatives:
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“Lending to members of requlated superannuation fund
prohibited

Prohibition

(1) Atrustee or an investment manager of a requlated
superannuation fund must not:

(a) lend money of the fund to:
(i) a member of the fund; or
(ii) a relative of a member of the fund; or

(b) give any other financial assistance using the
resources of the fund to:

(i) a member of the fund; or
(ii) a relative of a member of the fund.

Note: Section 166 imposes an administrative penalty for a
contravention of subsection (1) by a trustee in relation to
a self managed superannuation fund.”

The tribunal decided:

“159. | am satisfied that financial assistance was given
to Mr Merchant who was a discretionary object of the
MFT. The Billabong Share Sale was entered into for the
predominant and immediate purpose of crystallising

a capital loss in the MFT. GSMS purchased the shares
with cash in the GMSF for the purpose of increasing
the financial resources of the MFT for the benefit of
the discretionary objects of the MFT, specifically Mr
Merchant.

160. Having regard to the evident object of the
provision, s 65(1)(b) is not limited to financial assistance
of a direct nature. It prohibits financial assistance via an
intermediary, including via a discretionary trust.”

Note that para 15 of SMSFR 2008/1 provides a list

of factors which indicate that an arrangement or a
transaction is, in substance, a financing arrangement
providing financial assistance to a member or a relative
using SMSF resources.

Summary of tribunal findings in
Merchant
The tribunal decided that the GMSF had contravened:

e 5 34(1) SISA as it did not give effect to the fund’s
investment strategy;

* s 62 SISA (the sole purpose test) as the predominate
purpose of entering the purchase of Billabong shares
was for the tax reasons of related parties; and

* s 65 SISA by providing financial assistance to
Mr Merchant via the MFT.

Despite these contraventions, the tribunal did not disqualify
Mr Merchant. Instead, the tribunal considered the risk

of future non-compliance to be unlikely for the following
reasons:

e Mr Merchant’s advisers did not put him on notice of any
risk of contravening the SISA; and

e Mr Burgess of EY advised on the sale of Billabong shares
and he was the Merchant Group’s tax agent and the
GMSF’s auditor.

Relevantly, the tribunal stated:

“183. First ... Mr Merchant would fairly have thought
that the transaction was lawful from a superannuation
compliance perspective in those circumstances. It would
not be expected that the GMSF’s auditor would put
forward a transaction which would cause breaches of
the SISA.

184. Secondly, Mr Merchant has given undertakings
which the Tribunal accepts as appropriate and
reasonable. These undertakings mitigate the risk of
future non-compliance.

185. Thirdly, although the breaches of the SISA were
serious ones, they all arose from one course of conduct,
the Billabong Share Sale. That is, the one course of
conduct (put forward by the GMSF’s auditor) has given
rise to multiple breaches. This is not a case of multiple
breaches on multiple occasions.

186. 1do not place significant weight on protecting the
investing public against the risk of re-offending. Having
regard to his personal circumstances, Mr Merchant is
only ever likely to be a director of the trustee of his own
superannuation fund. To the extent that it is relevant, | do
not believe Mr Merchant needs protecting from himself.
To the extent he does, compliance with his undertakings
offers sufficient protection.”

Conclusion

The above discussion provides an interesting practical
application on how the tax and superannuation rules
intersect. What appeared to be a simple superannuation
query (ie whether a member or a related party can transfer
listed securities at market value to an SMSF) resulted in a
lengthy dispute that has been heard in the AAT, the Federal
Court and the Full Federal Court, with the final decision yet
to issue from the High Court.

Advisers and SMSF trustees should seek advice if there is
any doubt.

Daniel Butler, CTA Bryce Figot, CTA Tim Ly
Director Special Counsel Lawyer
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proposed....
control test
deceased estates, unpaid present

entitlements in....cisnccnnnns 120
Div 7A
= COMPHANCE wouureerrererrcrrnneenns 67-69
~ SUCCESSION iSSUES..uuurrrvurenens 101-103

- unpaid present

entitlements

share transfer to SMS

trust deed construction

trust deed interface with ITAA3

Vesting dates....eeereesneernenennenee
Disqualification

25,126

TruSteeS ettt 125-127
Distribution dates

Aefinition . 95

discretionary trusts ... 95,96

Dividend stripping
share transfer, discretionary trust
LLOT] ] 125
Division 7A
benchmark interest rate

international complianc 00,101
“loan” definition .....ccceeeeeeee 12-15,29-32
loans

- debt forgiveness

- from foreign companies
succession planning
transfer of property
unpaid present
entitlements

- “cleaning up” loans

= “Sleeper” ISSUES ...owrcemsreerserernenee

100, 101
..100, 101
..101-103

Documentation
CGT discount information.....
director penalty notice liabilit
family trust elections.
tax debt management
Dominant purpose
obtaining a tax benefit.....vceunne 125

E
Employee share schemes
concession eligibility......
cross-border employees
debt forgiveness..
international tax..
liquidity events
three-year holding period
VAIUGLION cersrsssnsnsssssssnsnaens
Employees
genuine redundancy...
loan funded share plans
Ethics
ATO debt recovery
director penalty notices
“Excepted trust” concessions
family trust elections .......cceveceenees 56

F

Fairness
ATO vulnerability framework
garnishee powers
retention of tax refunds and

offset 64
Family control test
family trust elections .......ceevceuenee 57,58

Family members
living overseas, Div 7A loans ....100, 101
Family trust distribution tax
family trust election not made............... 9
Family trust elections
approved form
election not made.
“excepted trust” concessions.
family control test
revocation
specified income year
specified individuals .....cccevcvecuenn
Farms
property development.........ccoeeeerercenene 39
Federal Budget 2018-19
unpaid present entitlements,

Div 7A 45
Federal Budget 2026-27
$1,000 instant tax deduction ... 4
$1,000 tax deduction, work-related
expenses 46
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CGT
- 30% minimum tax............ 45, 84, 85
- adjustments
- distributional effects..
- reform, innovative start-ups....... 45
cost base indexation, replacement
of 50% CGT discount....ccceeeeeeeees 45,55
discretionary trust income, 30%
minimum tax proposed
negative gearing
personal iNnComMe taX.....reesersesesennns

tax reform 5
Working Australians tax
offset 4,7,46

Financial accommodation

unpaid present

entitlements........ 12-15,29-32, 46, 47

Financial planning professionals

Al, work transformation.................. 87-90
Fixed trusts

family trust elections, revoking

“fixed trust” definition..
Foreign companies

DiV TA 10@NS cooormumnenencvessssssssssssnnns 100, 101
Fringe benefits tax

€ar PArkiNg. . cceesecressssssesssssssssssnne 1
Fungible trust assets

SNATES st sessens 94,95
G
Garnishee notices

debt recoVery...eeeeeeneeeenane 63, 64
Garnishee powers

fairne 63

General interest charge
ATO remission
tax debts....
tax deductibility ..

Genuine redundancy

Gifts
from foreign companies, Div 7A....... 100

Goods and services tax

car threshold 8
cross-border supplies to
Australian consSUMers........ccsssnnnes 8

director liability
recipient-created tax invoice
shortfall penalties ..

tax reform reflections

H
Henry review
Higher education — see Tax education
Honest mistake

Commissioner discretion, Div 7A....102
Housing supply

“new residential dwelling”

definition.

I
lliness

director penalty notice defence......... 62
Inadvertent omission

Commissioner discretion, Div 7A....102

Incapacity

director penalty notice defence......... 62
Income tax

Australia’s reliance on ... 15

car thresholds

threshold indexatio!
Income tax returns

retention of refunds......eeeecriunnans 64
Indexation

tax thresholds..

Individuals
cost base indexation, replacement
of 50% CGT discount......ccceeeeueee 45,55
Information technology — see also
Artificial intelligence
work-related deductions
disallowed ......eeecrerinnnesirsnenes: 92,93
Inheritance
residential property acquired from
spouse 91
Inheritance tax
SMSF members (UK)..vvernnennnn 34,35
Innovation
start-ups, CGT reforms.......eecescevecunes 45
Insolvency
debt recovery.
director penalty notices...... 61-63

Instant tax deduction
Federal Budget 2026-27.......cccccoevuvrunncc 4
Institute of Public Accountants
amalgamation with The Tax

INSEEULE..ovveeeerrreeeerseeserssessreneeen 82,83
Interest
taxX debtS..eeerrerresrersesressessensens 107,108

employee share schemes
Interposed entities

Div 7A loan issues..

making a valid election

revocation of election.. .59
Investments
employee share schemes,
ValUALIONS ..ttt iiaene 49

new residential property, CGT
discount changes
start-ups, CGT reforms
L
Land development
profit-making schemes.
Laundry expenses
Leases
constituting transfer of property.....104
Legal personal representative
unpaid present entitlements in
deceased estates
Limited recourse borrowing

arrangements
“arrangement” definition............... 73,74
“business real property”
definition v, 73
changes 73-75
Liquidation
employee share schemes.......... 48-51
Loan funded share plans............... 69,70
Loans
benchmark interest rate........cccoooeuvuuueee 47
Div 7A
- “cleaning up” loans...............67-70
- foreign companies....ccccc..... 100, 101

- unpaid present entitlements,
not a loan under

Div 7A oo 42,43,45
limited recourse borrowing

arrangements... . 13-75

“loan” definition. 2-15,29-32

superannuation fund lending
prohibition..
Lockdown DPN
director penalty notices..
Luxury car tax
car limit thresholds......ereerienennenns 8

M
Main residence CGT exemption

right to occupy dwelling under
a will 43
Market value substitution rule............. 121
Marriage breakdown
residential property acquired from
spouse 91
Maximum net asset value test
small business CGT

CONCESSIONS oovvuernrrrrsessssssssssssssnenns 19,20
- controlled entities and
affiliates...rresseseesrsinnne 24-26

- net value of CGT assets

- tips and traps
“small business entity”

definition .eeeeeevssssnneees 20, 21

Member Spotlight

Kate AlCOrSO..mmeneeresssssssnanassneneensens 99

Anna Chong

Michael Lorimer-.,

Mexico

percentage of tax collected................ 14
Minimum tax rate

capital gains

discretionary trust income.
Misconduct

taxX 8geNnts .t 46
Motor vehicles

car expenses, cents per kilometre

rate 9
car limit thresholds......eeiienennenns 8
car parking issues, FBT......oeeeercenne 1

N

Negative gearing
residential property.
tax reform reflections.

New residential dwelling

,45,74, 84,91

Aefinition .. 91
New residential property
investments
- CGT discount changes.......oucuuuu. 55
= SMSFSiririmmmmnssenecsessssssssssssseessssssses 74

Non-residents
supplying to Australian
consumers, GST..
Norway
percentage of tax collected.............. 14
Notices
superannuation guarantee
charge. 107
NSW Review of Federal Financial
Relations 5
(o]
Onus of proof
default assessments....
Otherwise deductible rule
P

Partnerships
cost base indexation, replacement

of 50% CGT discount ... 45,55
Pay as you go withholding
director [iability......cceerecusecrnnens 61,62
Payday Super

new measures

Payments treated as dividends
Div 7A, transfer of

] o] o<1 o o 2SO 103-105
Penalties
superannuation guarantee
charge. 107
tax agent misconduct ......ceceeveeeereeeennees 46
tax debts.....ceuencreusneneisinins 107-109
Pension benefits
inheritance tax (UK) ..oceeeeernennee 34,35
Personal income tax
bracket Creep. i cesceernesieenns 4,5
Private companies
benchmark interest rate ... 47
Div 7A loans

- from foreign companies......
- succession planning "
unpaid present entitlements,

Div 7A 42,43,45-47

Professional ethics

ATO debt recovery ... ccens 64
Professional negligence

director penalty notices....e 62
Profit-making schemes

land development.......ecrnesecsenennes 1
Property development

farms 39
Property transfer

DIV TA.orerermenesessessesesssssssssssessssess 103-105
Public interest

tax agent misconduct ......eeceureneccens 46
Q

Qualifying recognised overseas
pension schemes
inheritance tax (UK) ....cccisnnnnne 35

R
Rates of tax
30% minimum tax
discretionary trust income.
wage and salary earners....
Reasonably arguable position
director penalty notice defence..
Record-keeping
CGT discount information
director penalty notice lia
expanded requirements..
family trust elections...
Redundancy
genuine 1
Reform — see Tax reform
Related party loans
debt fOrgiveness ....eereseereseeeens 125
Relationship breakdown
residential property acquired from
spouse 91

Rental losses
negative gearing..
Residence rules
inheritance tax (UK)...
Residential property
acquired from SPOUSE ....ccceeeeeeernseeenns 91
CGT discount changes,
investments
limited recourse borrowing
arrangements .,
negative gearin
“new residential dwelling”

Aefinition s nsses 91
Risk management
tax debt payment plans.....ccoveeeennne 10

S
Safe harbour provisions
Self-managed superannuation funds
inheritance tax (UK) ..cooeeveeerennne 34,35
investment loans
share transfer from discretionary
trust, 125,126
Share transfer
from discretionary trust to

Shares
CGT @SSets ..orrrrurnerrsssnesnissnseenns
employee share schemes.
fungible trust assets
Shortfall penalties

GST 92
Small business active asset
threshold 55

Small business CGT concessions
“affiliate” definition.
basic conditions...
CGT assets

- disregarded....icinnnsinnnes

- meaning of net value.

- shares or units......
CGT discount changes
connected entities,

identifying
controlled entities and
affiliates
“small business entity
definition . 20, 21
valuation, maximum net asset
value testu s 21,22
Small business entities
identifying..

“small business entity

definition ...
Small to medium enterprises

employee share schemes, liquidity

EVENES ..oovvvvrmeneneenesssssssssssssssesnnsnsens 48-51
Sole purpose test
obtaining a tax benefit.......eeenne 125
Specified income year
family trust elections .....ocveeeecnees 57

Specified individuals
family trust elections.
Spouse exemptions

inheritance tax (UK) .....coooecuveveennns 34,35
Spouses
residential property acquired
from 9
Start-up companies
CAPItal GAINS weoreereeerseersrensseerssensereessaeneens 7
CGT reforms for investments............ 45

employee share schemes
concession eligibility
cross-border employee:
- international taX......eeerireinennns

- investment rounds,
valuations,
- liquidity events
- three-year holding
period
Succession and estate planning

inheritance tax (UK)
unpaid present entitlements in
deceased estates......ccooeueuunenenens 120-124

Superannuation

balances above $3m, 15% tax.

“direction to pay” notices

Payday Super

UK transfers to Australian
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Superannuation funds
lending prohibition........eesecnnens: 127
Superannuation guarantee
non-compliance..
Payday Super
Superannuation guarantee charge

director [iability ....ooeeeeeeseeemeecennns 61,62
notices and penalties......eens 107
T
Tax advisers
ethics, ATO debt recovery ... 64
Tax agents
Al usage 92
LA ET 1o 1 T [V 46
obligations regarding information
SUPPIIE ceoeereencemrecrnensssenneenssssensseees 92
registration and Al work
transformation.....eeceeerisnns 89

Tax avoidance
share transfer, discretionary trust
to SMS
Tax benefit
dominant purpose in obtaining..
offsetting losses
sole purpose test...

Tax debts
credit reporting....ceeecens 106,107
debt management.........cvvceenccenncnnnns 10
deferred payment
arrangements

general interest charge
insolvency
interest and penaltie
payment plans
superannuation “direction to pay”
notices 107
tranSParenCy ...cescsncssecsenne 106
Tax-deferred schemes
employee share schemes, liquidity
events 48
Tax education
ATLOO4 CTA2B Advanced Dux Award
- Sally Whenman.........neenes 16
CommLaw1 Australian Legal Systems
Dux Award, study period 2, 2025
- Wanyue Fang
CTA1 Foundations Dux Award,
study period 2, 2025
- Hanna Yelack .......ieennrrssnenns 97
CTA2A Advanced Dux Award,
study period 3, 2025
- Hanna Yelack..

Tax offsets
retention, debt recovery..
working Australians
Tax Ombudsman

ATO decision-making bias.......ccccceceuuue 91
general interest charge
FEMISSION covvveerrervsssenressasnsssssssnnns 108,109

Tax practitioners
artificial intelligence
- use by tax agents......ersercenns
- work transformation
ATO collection actions.
CGT discount information
director penalty notice matters
vulnerable clients..

Tax Practitioners Board
Al guidance statement
expansion of powers

Tax reform
Dracket Creep . eeensesssesssssssesnens 4,5
CGT
- Federal Budget 2026-27
MEASUMES.curererrerreessessessessens 45, 46, 91
- start-up arrangements......c...c.... 45
GST

negative gearing....
Tax refunds

retention, ATO debt recovery..
Tax returns

trusts, revocation of family trust

€leCtion ......eeneeeserssssssssnssnens 58, 59
Tax uncertainty
CGT discount changes ... 55

Technological change — see
Artificial intelligence
Terrorism financing laws
EXPANSION ceorrrenermerrnsseemssessssesseesssssessenes 39

Testamentary trust beneficiaries
main residence CGT exemption.......... 43
The Tax Institute
amalgamation with Institute of
Public Accountants.. ..82,83
Case for Change. 4,5,116
leadership role in Al education...87-90
membership 3
The Tax Summit 2026.

Thodey Review.
Total superannuation balance
above $3m, tax on earnings ... 2

Trust beneficiaries

main residence CGT exemption.......... 43
unpaid present entitlement cost
base analysiS....eenesennecsssseennne 121

Trust deeds

discretionary trusts, construction....94

distribution dates.. ...95,96
Trust loss rules

“excepted trust” concessions...
Trustees

disqualification....
Trusts

cost base indexation, replacement

of 50% CGT discount. ..45,55
Div 7A compliance ...67-69
family trust elections

.56

...125-127

- making and revoking ............ 56-59
= 1aX returns e 58,59
Federal Budget 2026-27
changes.

shares held on trust..
vesting dates

U
Uncertain tax positions — see Tax
uncertainty
United Kingdom
federal income tax brackets.......ccoccocouee 5
inheritance tax, SMSF
MEMDETS..oorrrresrissnnsisssseesninns 34,35
United States
federal income tax brackets.................. 4
Units
CGT assets
Unpaid present entitlements
CGT, deceased estates
- CGT assets...
- cost base analysis.
- court orders
- debt forgiveness
- deeds of arrangement..
corporate beneficiaries
- ATO tax positions......
- not a loan under Div 7A
- whether a loan
deemed dividends..
Div 7A
- “cleaning up” loans ..
- “sleeper” issues
financial accommodation
“loan” definition
owed to deceased
beneficiaries
passing under terms of will
whether a loan.........
whether CGT assets..

20,121,124

v
Vesting dates
trusts 95, 96
Vulnerability framework
ATO 63
Vulnerable clients.......ereirieinennns 10
w
Wage and salary earners
bracket Creep . seseissessenssssesenns 5
Wash sale
share transfer, discretionary trust
0 SMSF ceorrtrnsssssnssessssesssssssannes 125
Wealth transfer
inheritance tax (UK) ..coooeeeeveevennne 34,35
WhistlebloWing.........coveveneeveeseennerssssssienes 7,8
Wills
residential property acquired from
spouse Ell
unpaid present entitlements
SRS a1 VT g Te L] SO 121

Work-related expenses

$1,000 instant tax deduction................ 4
$1,000 standard
deduction.. 2,7,46, 81

capital allowances, disallowed....92, 93
car expenses, cents per

kilometre rate ..ceceevvssnnseneenenneenens 9
Working Australians tax
offset 4,7,46
Legislation

A New Tax System (Goods and

Services Tax): Recipient Created

Tax Invoice Determination 2023 ..... 92
A New Tax System (Goods and

Services Tax) Act 1999

s9-5 8
SRS (5) (<) J R 8
s 84-100 8
Acts Interpretation Act 1901
529 65
Administration and Probate Act
1958 (Vic)
s19 103

Administrative Appeals Tribunal
Act 1975
s41 66
s 44(1) 33
Administrative Decisions (Judicial
Review) Act 1977 .....eeeeee 63,108,109
s5
s5t06 ..
s 5(1)(e) to (j)
s 5(2)
s6
s
s 11(3) 12
Commonwealth of Australia
Constitution Act
Chin
Company Law Review Act 1998
Corporations Act 2001
Chs
Pt 5.3A
Pt5.3B
s180to 184 ..
s 206B(1)(b)(ii)
s 435C

s 436A
s1070B(2) .
Criminal Code Act 1995
Schedule
= S135.4 sssssssssananinns 66
Fringe Benefits Tax Assessment Act
1986 1
Income Tax Rates Amendment (Tax
Reform No. 1) Act 2026 ..........cccoueee. 46
Income Tax Rates Amendment (Tax
Reform No. 1) Bill 2026 ...........cccoouuuuueeee 7
ITAA36
Pt il

- Div7A ... 2,12-15,29-32, 42,
45-47, 67-71,100-105,120

Subdiv EA
ST ()
s44

s 457
35
s 97(1)
s100A .
s109BC
s109C

.14, 42,47
...100
..100,101,103-105

s109C(3) ...104
s 109C(3)(c) 104,105
s109CA ..

s 109CA(1) .

s 109CA(5)

s 109CA(9)

s109D ....12,14, 29-31,42, 46, 47,101

s109D(1) .14, 29, 32, 47

s 109D(1)(d)

s 109D(1AA) o 33

s109D(3) ...........12-14, 29, 30, 32, 33,
46, 47,68

s 109D(3)(a) .. .30

s 109D(3)(b) .. ..14,29-31, 68

s 109D(3)(c) ..

s109D(3)(d) . .14, 29, 30, 68

S109D(4) oo 12,14, 29, 31,33
s 109E(5)
s109F ...
s 109F(5)
s 109F(6)
s109G(4) ..
s 109K
E (01 S
s 109N
s 109N(1)(b)
s109RB
s109T
STOUB . eoucrernnsssnssnssesensens
s 109XA to 109XC
s 109XB
s109Z
s109ZB(1)
s109ZB(2)
s 128D
R [T0 074 £ ) RN
s177D
Sch 2F

= S 272-80 .oorcrrrereeeeeneererssrsssnsneneens

- 5272-80(1) ..

- 5272-80(11) .

- s272-87

- 5 272-87(1)

- s272-95 ..

ITAA97

Div 40
Div 83 ...
Div128 ..
Div152 ..
Div 245 .
Div 328 .
Div 830 .
Subdiv 83A-C
Subdiv 130-D
s 8-1
s 25-5(1)(c) .. .1
s25-35 .
s 25-130
s 26-155 ...
s 83-175(1)
s 83A-33 ..
s 83A-33(3) .
s 83A-33(4) .
s 83A-33(5) .
s 83A-45 ..
s 83A-45(2)
s 83A-45(4)
s 83A-45(5)(a)
s 83A-45(6)
s 83A-120 ...
s102-5(1) .
s102-6(2)
s108-5 ..
5108-20
s110-25 ..
s110-25(2) ...
s 110-36(1A) .
s112-20 ..
s 112-20(1)(a)
s 116-20(1) ...
s 116-30(1)
s118-20 ..
s119-5
s119-10
S 12810 crrrrsssmnmnisssssssssssasnenns
5128-15
5128-15(2)
5128-15(3) ..
5128-15(4)
5128-20 ..
5128-20(1) ...
5128-20(1)(a)
5128-20(1)(c) .
$128-20(1)(d)
5130-80 ..
s152-10
s152-10(1A)
s 152-10(1AAA)
s152-10(1B) .
s152-10(2)
s 152-10(2A)
s 152-10(2B)
s152-15
s152-20(1)
5152-20(2)
$152-20(3)
s152-40(3) ..
s 152-40(3)(b)
s 152-40(3)(b)(ii)
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$ 152-40(3)(D)(iii) weerrrmmmmmseecrererererrssssnnne 27
s 245-36 .
s 245-61
s 245-65
s 328-110
s 328-125
s 328-125(1) ..
s 328-125(6) .
s 328-130(1) ..
s 960-275(1B)
s 960-405
Judiciary Act 1903
ERC1o =14 ) 65
Probate and Administration Act
1898 (NSW)
s 61 103
Superannuation Guarantee
(Administration) Act 1992

A 106,107,110, 111
s16 m
S18C(4) rrerrrinsssssessssiasssssienens m
s 19A 12
s 31 12
s 33 65
s 34 125
S A s 109,112
s 59 m
s 59E m
s 62 125

Superannuation Industry
(Supervision) Act 1993
s 34
s 34(1)
s62 ..
s 62(1)
s65 ..
S 66 ...
s 66(5) 73
S BTA(2)  cooncenssssssssmnnnssssssssssssssasnens 73
s 126A 126
Superannuation Industry
(Supervision) Regulations 1994
reg 4.09(2)(a) to (€) .veveeereersescrnnens 126
Tax Agent Services Act
2009
s 30-10(1)
s 30-10(4)
s 30-10(6) ..
s 30-10(7) ...
s 30-10(9)
s 30-10(11) ..
s 30-10(12) .
s 260-5 ..
Tax Agent Services (Code
of Professional Conduct)

Determination 2024 ... 89
Tax Laws Amendment (2004

Measures No. 1) Bill 2004 ............. 33
Tax Laws Amendment (2004

Measures No. 7) Act 2005 ................. 60

Tax Laws Amendment (2010
Measures No. 2) Bill 2010 ........ 104,105
Tax Laws Amendment (2012
Measures No. 2) Bill 2012
Taxation Administration Act 1953
Pt IIA
PtIIB
- Div3
- Div3A ..
s8
s 8AAC to 8AAD
s 8AAG ...
s 8AAG(1)
s 8AAG(3) to (5)
s 8AAG(5)
s BAAZL
s 8AAZL to 8AAZLC
s BAAZLA to 8AAZLB

s 8AAZLG ...

s 8AAZLGA

s 8AAZLGB ... .

s 8AAZLGC(1) .66
s BAAZLGC(6) .66
s14ZZB .. .66

s14ZZH ... .
STAZZM ooorsstsissesesssssesessines 66
Sch1
- Pt4-25
- Div 269
- Div284 ..
- Div 290
- Subdiv 18-D

= Subdiv 265-C rerrrrrrinn m
- 518-120 .
- s18-135
- 518-140 .
- 5255-10
- 5255-15
- 5260-5
- 5260-5(2) to (3) .
- $260-5(3) .
- 5260-5(4) to (5) .
- 5260-10
- 5265-90
- 5265-95
- 5265-95(1)
- $269-5 ..
- 5269-15(3)
- 5269-20
- 5269-25
- 5269-25(2) ...
- 5269-25(4)
- 5269-30
- 5269-30(1)
- 5$269-30(2)
- 5269-30(3)
- $269-35 ..
- 5 269-35(1)
- 5269-35(2)
- 5269-35(3) ...
- 5269-35(3)(b) ..
- $269-45 ..
- 5 272-80(4A)
- 5272-80(6) ...
- 5 272-80(6A)
- 5272-80(7) ..
- 5272-80(8)
- 5 272-80(9)(b) .
- s272-85 ..
- 5 272-85(5A)
- 5 272-85(5B)
- 5272-85(5C)
- 5272-85(6) ..
- 5 272-85(6A)
- 5 272-87(1)(a)
- 5 272-87(1)(b) ...
- 5 272-87(1)(c) ...
- 5 272-87(3)
- 5280-100
- 5280-105
- 5280-160
- 5284-15
- 5284-75(6)
- 5286-75
- 5298-20
- $340-5
- $355-25
- 5355-72
- 5 355- 72(1)
- 5355-72(1) to (3)
- 5355-72(1) to (5)
- $355-72(4
- 5355-72(5
- $357-60 ..
- 5388-50
Taxation Administration (Private
Ancillary Fund) Guidelines 2019
Taxation Administration (Public
Ancillary Fund) Guidelines 2022 ...
s15(4)
s 22(3)
Taxation Administration (Tax
Debt Information Disclosure)
Declaration 2019

s6 m
Taxation Laws Amendment Act

(NO. 2) 2000 .......orircrenccrsissssnssssssnenas 9
Taxation Laws Amendment Act

(N0.3) 1998 .......occecsssssssnsnsi 12

Taxation Laws Amendment (Trust
Loss and Other Deductions) Act

1998 9
Treasury Laws Amendment (2018
Measures No. 4) Bill 2018 ................... m

Treasury Laws Amendment (2019
Tax Integrity and Other Measures
No. 1) Act 2019 ....oooeeeccserccecnccrensininnnnns m
Treasury Laws Amendment (2019
Tax Integrity and Other Measures
No. 1) Bill 2019
EM, SCh 5 ocrsssssmnsnascscnninns m
Treasury Laws Amendment (2022
Measures No. 2) Act 2022
Sch 4 66

Treasury Laws Amendment (2022
Measures No. 2) Bill 2022 ................. 66
Treasury Laws Amendment (2024
Tax and Other Measures No. 1)
Act 2024
s 2(1) 66
Sch4 66
Treasury Laws Amendment
(Combating lllegal Phoenixing) Act
2020 65
Treasury Laws Amendment
(Combating lllegal Phoenixing) Bill
2019 65
Treasury Laws Amendment
(Measures for Consultation) Bill

2022 66
Treasury Laws Amendment (More
Cost of Living Relief) Act 2025 ........... 4

Treasury Laws Amendment (Payday
Superannuation) Act 2025
SC T eesesseeecrsssssssssesiesssssssones 11, 112
Treasury Laws Amendment
(Strengthening Accountability for
Tax Adviser Misconduct and Other
Measures) Bill 2026 ...
Treasury Laws Amendment (Tax
Incentives and Integrity) Act

2025 m
Sch 2 m
Treasury Laws Amendment (Tax
Reform No. 1) Act 2026 ............... 46,55
Treasury Laws Amendment (Tax
Reform No. 1) Bill 2026 ................... 7,73
Sch 2 73

Rulings and other materials

Accounting Professional and
Ethical Standards Board

APES 110 oovveeeeeesesscnccrssssssssssssssessesessanss 92

Australian Taxation Office
GSTR 2026/D1
GSTR 2026/D2
1D 2002/741 .
ID 2008/73
ID 2012/77
ID 2014/3 ..
LCR 2026/D5 ..
LI 2026/D12
PBR 1012123074595 .
PBR 1012290906917 .
PBR 1012571177732
PBR 1012589175760 .
PBR 1012598200250
PBR 1012648073225
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Giving back to the profession
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